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Title  3— 

The  President 


U'R  94-25-10^ 

Filed  10-7-94;  3:37  pmi 
Billing  code  4710-10-M 


Presidential  Determination  No.  94-53  of  September  30,  1994 

Determination  Under  Section  2(b)(2)(D)  of  the  Export-Import 
Bank  Act  of  1945,  as  Amended:  People’s  Republic  of  China 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(b)(2)(D)  of  the  Export-Import  Bank  Act  of  1945,  as 
amended,  I  determine  that  it  is  in  the  national  interest  for  the  Export- 
Import  Bank  of  the  United  States  to  extend  a  loan  in  the  amount  of  approxi¬ 
mately  $134,009,496  to  the  Peojile’s  Republic  of  China  in  connection  with 
the  purchase  of  U.S.  equipment  and  services  for  the  expansion  of  the  Ligang 
power  station  within  Jiangsu  Province. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
and  publish  it  in  the  Federal  Register. 


THE  WHITE  HOUSE, 

Washington,  September  30,  1994. 


Justification  for  a  National  Interest  Determination  for  the  People’s 
Republic  of  China 

Pursuant  to  Section  2(b)(2)(D)  of  the  Export-Import  Bank  Act  of  1945,  as 
amended,  I  have  determined  that  it  is  in  the*  national  interest  for  the  Export- 
Import  Bank  of  the  United  States  (Eximbank)  to  extend  a  loan  in  the  amount 
of  approximately  $134,009,496  to  the  People’s  Republic  of  China  in  connec¬ 
tion  with  the  purchase  of  U.S.  equipment  and  services  for  the  expansion 
of  the  Ligang  power  station  within  Jiangsu  Province. 

This  Eximbank  loan  will  support  U.S.  exports  to  China  valued  at  approxi¬ 
mately  $153  million.  Westinghouse  Electric  Corporation  has  been  awarded 
the  contract  to  supply  equipment  and  services  for  this  project. 

The  exports  financed  by  Eximbank  will  have  a  favorable  and  signiHcant 
impact  on  income  and  employment  in  the  areas  where  the  U.S.  supplier 
is  located.  With  Eximbank  financing  support,  the  U.S.  supplier  won  the 
contract  for  this  project  against  international  competition  from  suppliers 
in  the  United  Kingdom,  France,  Germany,  and  Italy. 

In  recent  years,  China  has  been  the  fastest  growing  Asian  market  for  U.S. 
exports.  Beijing’s  plans  to  increase  imports  necessary  to  modernize  its  indus¬ 
try  and  upgrade  infrastructure  hold  out  considerable  sales  potential. 
Eximbank  financing  is  an  important  component  of  our  efforts  to  support 
U.S.  exports  to  China. 
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Presidential  Determination  No.  94-54  of  September  30,  1994 

Transfer  of  $4.6  Million  in  FT  94  Foreign  Military  Financing 
Funds  to  the  Economic  Support  Fund  for  Haiti 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  610(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the  “Act”),  (22  U.S.C.  section  2261), 
I  hereby  determine  that  it  is  necessary  for  the  purposes  of  the  Act  that 
$4.6  million  of  funds  made  available  for  section  23  of  the  Arms  Export 
Control  Act  for  fiscal  year  1994  for  cost  of  direct  loans,  be  transferred 
to,  and  consolidated  with,  funds  made  available  for  chapter  4  of  Part  II 
of  the  Act. 

I  hereby  authorize  the  use  in  the  fiscal  year  1995  of  the  aforesaid  $4.6 
million  in  the  funds  made  available  above  under  chapter  4  of  Part  II  of 
the  Act  to  provide  economic  assistance  to  Haiti. 

You  are  hereby  authorized  and  directed  to  report  this  determination  imme¬ 
diately  to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal 
Register. 


THE  WHITE  HOUSE, 

Washington,  September  30,  1994, 

IFR  Doc  94-25406 
Filed  10-7-94;  3:38  pm) 

Billing  code  4710-10-M 

Editorial  note:  For  the  President’s  notice  continuing  the  emergency  with  Haiti  and  his  message 
to  Congress  on  this  notice,  see  pp.  1909  and  1910  of  the  Weekly  Compilation  of  Presidential 
Documents. 
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Presidential  Determination  No.  94-55  of  September  30,  1994 

Transfer  of  $4.6  Million  in  FY  94  Foreign  Military  Financing 
Funds  to  the  Economic  Support  Fund  for  Assistance 
for  Guatemala  as  a  Peace  Fund 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  610(aj  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the  “Act”)  (22  U.S.C.  section  2261), 
I  hereby  determine  that  it  is  necessary  for  the  purposes  of  the  Act  that 
$4.6  million  of  funds  made  available  for  section  23  of  the  Arms  Export 
Control  Act,  be  transferred  to,  and  consolidated  with,  funds  made  available 
for  chapter  4,  Part  II  of  the  Act. 

I  hereby  authorize  the  use  of  the  aforesaid  $4.6  million  in  the  funds  made 
available  above  under  chapter  4  of  Part  II  of  the  Act  to  set  aside  a  Guatemala 
Peace  Fund  to  provide  economic  assistance  to  promote  peace  and  stability 
in  Guatemala. 

You  are  hereby  authorized  and  directed  to  report  this  determination  imme¬ 
diately  to  the  Congress. 

This  determination  shall  be  published  in  the  Federal  Register. 


THE  WHITE  HOUSE, 

Washington.  September  30,  1994. 

(KR  Doc-94-25405 
Filed  10-7-94:  3:39  pmj 
Billing  code  4710-10-M 
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Proclamation  6733  of  October  5,  1994 

Crime  Prevention  Month,  1994 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Finding  solutions  to  the  problems  of  crime  and  violence  must  be  a  top 
priority  for  our  Nation.  Parents  should  not  be  ahaid  to  let  their  children 
walk  to  school  alone.  Children  should  never  hesitate  to  play  in  neighborhood 
playgrounds.  No  longer  should  innocent  Americans  of  all  ages  find  their 
lives  forever  changed  by  crime.  Americans  have  endured  enough. 

Our  Nation  made  a  major  leap  forward  in  the  effort  to  find  lasting  solutions 
when  I  signed  into  law  the  long-awaited  crime  bill — ^the  toughest,  smartest 
Federal  attack  on  crime  in  our  history.  The  Violent  Crime  Control  and 
Law  Enforcement  Act  is  the  first  major  Federal  anti-crime  legislation  enacted 
in  6  years.  It  authorizes  more  than  $5  billion  in  Federal  assistance  over 
the  next  6  years  to  help  States  and  communities  implement  a  broad  range 
of  new  crime  and  drug  abuse  prevention  programs. 

Prevention  is  the  first,  critical  step  in  my  Administration’s  three-pronged 
strategy  for  crime  control.  Accompanied  by  stringent  law  enforcement  and 
by  certain,  appropriate  punishment,  prevention  is  one  of  our  Nation’s  most 
effective  weapons  against  crime,  violence,  and  the  spread  of  illicit  drugs. 
Across  the  country,  people  are  already  working  to  bring  about  positive 
change  in  their  communities.  They  are  establishing  neighborhood  watches 
and  citizen  patrols.  They  are  working  with  law  enforcement  officers  to 
close  down  drug  houses.  They  are  cleaning  up  playgrounds  and  parks  and 
creating  drug-free  school  zones.  They  are  taking  back  their  streets  from 
all  those  who  would  seek  to  cause  harm. 

The  National  Citizens’  Crime  Prevention  Campaign — sponsored  by  the  U.S. 
Department  of  Justice,  the  Advertising  Council,  the  Crime  Prevention  Coali¬ 
tion,  and  the  National  Crime  Prevention  Council — is  also  working  to  help 
implement  crime  prevention  efforts  in  American  urban,  suburban,  and  rural 
areas  and  on  U.S.  military  bases  worldwide.  The  Crime  Prevention  Coalition 
sponsors  Crime  Prevention  Month  each  October  to  emphasize  the  importance 
of  personal  involvement  and  to  promote  community-police  partnerships  for 
crime  control.  Crime  Prevention  Month  challenges  every  American  to  take 
individual  and  collective  action  to  prevent  crime.  It  teaches  us  that  working 
together,  we  can  make  a  difference. 

The  Congress,  by  House  Joint  Resolution  363,  has  designated  October  1994 
as  “Crime  Prevention  Month’’  and  has  authorized  and  requested  the  President 
to  issue  a  proclamation  in  observance  of  this  month. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  1994  as  Crime  Prevention  Month. 
I  encourage  residents  in  communities  throughout  the  Nation  to  observe 
this  month  with  appropriate  programs,  ceremonies,  and  activities. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  l^al  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1610. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  93-ACE-071 

Revision  of  Class  E  Airspace;  Harper 
Municipal  Airport,  KS/ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the  Class 
E  airspace  at  the  Harper  Municipal 
Airport,  Harper,  Kansas.  Prior  to  the 
Airspace  Reclassification,  the  Class  E 
airspace  for  Harper,  Kansas,  was 
designed  to  exclude  that  airspace  east  of 
98  degrees  longitude.  However,  during 
Airspace  Reclassification,  the  exclude 
area,  including  the  Bob  Park  Airport 
(private),  was  inadvertently  omitted. 

The  intended  effect  of  this  action  is  to 
exclude  the  Class  E  airspace  east  of  98 
degrees  longitude  above  the  Bob  Park 
Airport  (private)  located  northeast  of 
Harper,  Kansas.  The  area  will  be 
depicted  on  aeronautical  charts  to 
provide  a  reference  for  pilots  operating 
in  the  area. 

EFFECTIVE  DATE:  0901  u.t.c.,  December  8, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  ].  Randolph,  Airspace 
Technician,  System  Management 
Branch,  ACi-530c,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  telephone 
number:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  7, 1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E  airspace  at 
the  Harper  Municipal  Airport,  Harper, 
Kansas  (59  FR  4612). 


Prior  to  Airspace  Reclassification,  the 
Class  E  airspace  area  for  Harper,  Kansas 
excluded  that  airspace  east  of  98  degrees 
longitude.  During  Airspace 
Reclassification,  this  excluded  area  was 
inadvertently  omitted.  The  NPRM 
proposed  to  exclude  that  airspace 
"north  of  Hwy  160  and  east  of  longitude 
98  OO'OO"  W.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
One  commenter  objected  to  the  proposal 
because  it  did  not  exclude  all  the 
airspace  east  of  98  degrees  longitude. 

The  inclusion  of  the  airspace  “north  of 
Hwy  160"  within  the  excluded  area  was 
in  error.  This  amendment  corrects  that 
error  in  the  NPRM  by  deleting  the  Class 
E  airspace  east  of  98  degrees  longitude, 
which  was  inadvertently  omitted  in  the 
airspace  reclassification.  It  has  been 
determined  this  exclusion  will  not 
compromise  safety  to  aircraft  arriving  or 
departing  the  Harper,  Kansas,  Municipal 
Airport.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  or  more  above  ground 
level  are  published  in  paragraph  6005  of 
FAA  Order  7400.9B,  dated  July  18, 

1994,  and  effective  ^ptember  16  1994, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E  airspace  at 
Harper,  Kansas,  by  excluding  the  Class 
E  airspace  east  of  98  degrees  longitude 
above  the  Bob  Park  airport  (private) 
located  northeast  of  Harper,  Kansas. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
b(^y  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
trafiic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 


impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1. The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  74()0.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  from  700 feet  or  more  above  the 
surface  of  the  earth. 

***** 

ACE  KS  E5  Harper,  KS  [Revised] 

Harper  Municipal  Airport,  KS 
(lat.  37*16'41"  N,  long.  98*02'37"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  &-mile  radius 
of  Harper  Municipal  Airport,  excluding  that 
airspace  east  of  longitude  98‘’00'00"  W. 
***** 

Issued  in  Kansas  City,  Missouri,  on 
September  7, 1994. 

Donald  F.  Hensley, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  94-24696  Filed  10-11-94;  8:45  ami 
BILUNO  CODE  4910-13-M 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  19, 112, 113, 118, 125, 

146  and  178 

[TD.  94-811 

RIN  1S15-AB57 

Authorization  of  Bonded  Carriers  to 
Transport  Cargo  Within  Port  Limits 
Without  Obtaining  Cartman’s  Licerise 

AfiENCV:  Customs  Service,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
CJustoms  Regulations  to  allow  bonded 
carriers  to  transport  merchandise  within 
port  limits  without  having  to  obtain  a 
cartman’s  license.  It  also  amends  the 
regulations  to  allow  the  operators  of 
foreign  trade  zones,  container  station 
and  centralized  examination  stations 
and  the  proprietors  of  bonded 
warehouses  to  transport  merchandise 
from  within  the  district  to  their 
respective  facilities.  These  amendments 
will  result  in  savings  of  time  and  money 
for  both  the  trade  and  Customs. 

EFFECTIVE  DATE:  November  14, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ernie  Cunningham,  Office  of  Cargo 
Enforcement  and  Facilitation,  OfHce  of 
Inspection  and  Control,  at  202-927- 
0510. 

SUPPLEMENTARY  INFORMATION: 
Background 

Customs  requires  that  the  carriage  of 
imported  merchandise,  for  which  duty 
has  not  yet  been  paid,  only  be 
accomplished  by  certain  bonded 
carriers.  A  cartman  is  one  who 
undertakes  to  transport  goods  or 
merchandise  within  the  limits  of  a  port. 
A  lighterman  is  one  who  transports 
goods  or  merchandise  on  a  barge,  scow, 
or  other  small  vessel  to  or  from  a  vessel 
within  the  port  or  from  place  to  place 
within  a  port.  The  regulations  regarding 
cartage  and  lighterage  of  merchandise 
are  set  forth  in  Part  125  of  the  Customs 
Regulations  (19  CFR  Part  125).  The  , 
regulations  regarding  the  bonding  of 
carriers  which  receive  merchandise  for 
transportation  in  bond,  and  the 
licensing  of  cartmen  and  lightermen  are 
set  forth  in  Part  112  of  the  Customs 
Regulations  (19  CFR  Part  112). 

Currently,  pursuant  to  §§  112.2(b)  and 
112.21,  Customs  Regulations,  Customs 
requires  a  bond  and  a  license  to  transact 
business  as  a  cartman  or  a  lighterman 
for  the  cartage  or  lighterage  of 
merchandise  entered  for  warehouse, 
designated  for  examination,  taken  to 


container  stations,  or  taken  into  custody 
as  unclaimed. 

On  October  29, 1992,  Customs 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  (57  FR  49049)  proposing  to 
consider  within  port  transfers  by 
cartmen  and  lightermen  like  other  in- 
bond  movements  and  to  allow  bonded 
carriers,  in  most  instances,  to  carry  in- 
bond  cargo  within  a  port  without 
requiring  them  to  obtain  cartman  or 
lighterman  licenses. 

According  to  the  document,  it  was 
proposed  that  cartage  and  lighterage  of 
merchandise  designated  for 
examination,  taken  to  container  stations, 
taken  into  custody  as  unclaimed  or 
destined  for  admission  to  a  foreign  trade 
zone  either  may  be  done  under  the  bond 
of  a  licensed  cartman  or  lighterman,  or 
if  approved  by  the  district  director, 
under  the  bond  of  a  foreign  trade  zone 
operator,  container  station  operator, 
centralized  examination  station 
operator,  or  a  bonded  carrier.  However, 
a  license  would  still  be  necessary  to 
obtain  to  carry  in-bond  merchandise 
within  a  port  for  the  cartage  of 
merchandise  entered  for  warehouse;  the 
reason  for  this  exception  was  that  19 
U.S.C.  1565  contained  a  statutory 
requirement  that  a  cartman  be  licensed 
for  cartage  of  merchandise  entered  for 
warehouse.  Customs  issued  the  proposal 
because  it  believes  that  the  elimination 
of  the  hcense  requirement  will  save 
Customs  and  the  trade  time  and  money. 

Statutory  Change  Since  Proposal 

On  December  8, 1993,  the  President 
signed  the  North  American  Free  Trade 
Agreement  Implementation  Act  (Pub.  L. 
103-182, 107  Stat.  2057).  Section  666  of 
Title  VI  (Customs  Modernization) 
amended  19  U.S.C.  1565  to  allow  the 
cartage  of  merchandise  entered  for 
warehouse  by  bonded  carriers  as  well  as 
by  licensed  cartmen.  Accordingly,  the 
statement  in  the  proposal  that  a  license 
is  required  to  transact  business  as  a 
cartman  and  lighterman  for  the  cartage 
or  lighterage  of  merchandise  entered  for 
warehouse  is  no  longer  consistent  with 
the  statute.  The  statutory  impediment  to 
allowing  the  cartage  of  merchandise 
entered  for  warehouse  by  bonded 
carriers  that  existed  at  the  time  the 
proposal  was  published  no  longer 
exists. 

Analysis  of  Comments 

A  total  of  19  entities  responded  to  the 
proposal.  Generally,  each  respondent 
supported  the  proposal  and  stated  that, 
if  adopted,  the  proposal  would 
eliminate  unnecessary  and  redundant 
paperwork  for  both  Customs  and  the 
trade,  would  expedite  the  movement  of 


cargo  within  port  limits,  and  would  be 
a  positive  step  in  simplifying  Customs 
procedures.  Of  the  19  commenters, 
seven  fully  supported  the  measure.  The 
remaining  commenters,  although 
generally  supportive  of  the  purpose  of 
the  proposed  amendments,  suggested 
some  changes.  Some  sought  clariHcation 
regarding  the  types  of  cartage  authorized 
to  be  performed  by  the  operators  of 
foreign  trade  zones,  centralized 
examination  stations  and  container 
stations.  Specific  comments  requesting 
changes  and  clarifications  and  Customs 
responses  are  set  forth  below. 

Comment:  Seven  commenters 
requested  that  the  measure  be  expanded 
to  include  transfers  between  foreign 
trade  zones  and  subzones,  whether 
within  or  adjacent  to  the  same  port  of 
entry. 

Response:  The  regulations  currently 
provide  that  cargo  movements  carried 
out  outside  the  port  limits  but  within 
the  district  boundaries  may  he 
accomplished  by  a  bonded  carrier.  This 
applies  to  transfers  between  foreign 
trade  zones  and  subzones.  The  final 
regulation  set  forth  in  this  document 
provides  that  cargo  destined  for  a 
foreign  trade  zone  or  subzone  may  be 
pick^  up  within  the  district  by  the 
operator  of  the  foreign  trade  zone  or 
subzone  to  which  it  is  going.  This  is 
specified  by  the  new  language  for 
§  112.2(b). 

Comment:  One  commenter  requested 
a  more  liberal  wording  of  the  proposed 
language  for  19  CFR  112.2.  The  language 
for  19  CFR  112.2  reads,  in  part:  "Cartage 

*  *  *  may  be  done  imder  the  bond  of 
a  cartman,  *  *  *  or,  if  approved  by  the 
district  director,  a  bonded  carrier 

*  *  The  commenter  felt  that  the 
proposed  language  would  still  require 
companies  with  extensive  route  systems 
to  submit  an  application  of  some  sort  in 
every  Customs  district  where  they 
anticipate  performing  the  cartman 
function. 

Response:  In  the  future,  approval  of 
the  bond  of  a  bonded  carrier  by  the 
district  director  would  indicate 
approval  by  Customs  for  the  bonded 
carrier  to  engage  in  cartage.  The  rule 
would  permit  bonded  carriers  to  transfer 
merchandise  within  port  limits  without 
the  need  for  an  application  or  a  cartman 
or  lighterman  license;  therefore,  there  is 
no  need  to  further  amend  or  adopt  a 
more  liberal  wording  of  the  proposed 
language  in  19  CFR  112.2. 

Comment:  Three  commenters 
requested  that  19  U.S.C.  1565  be 
amended  to  eliminate  the  requirement 
for  cartmen  licenses  for  cargo 
movements  into  bonded  warehouses. 
They  suggested  that  such  an  amendment 
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could  be  accomplished  through  the 
Customs  Modernization  Act. 

Besponse:  As  noted  previously  in  this 
dociunent,  section  666  of  Title  VI 
(Customs  Modernization)  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
amends  19  U.S.C.  1565  to  eliminate  the 
requirement  for  a  cartman’s  license  for 
cargo  movements  into  bonded 
v/arehouses.  Any  carrier  designated  as  a 
carrier  of  bonded  merchandise  may  cart 
merchandise  destined  for  entry  into  a 
bonded  warehouse.  The  final  regulation 
has  been  amended  to  reflect  the 
statutory  amendment. 

Comment:  One  commenter  suggested 
that  Customs  clarify  whether  a  foreign 
trade  zone  operator  is  only  entitled  to 
engage  in  cartage  for  a  foreign  trade 
zone,  a  container  station  operator  only 
for  a  container  station,  a  centralized 
examination  station  (CES)  operator  only 
for  a  CES,  and  a  bonded  warehouse 
proprietor  only  for  a  bonded  warehouse, 
while  a  licensed  cartman  or  bonded 
carrier  would  be  entitled  to  engage  in 
cartage  for  any  of  those  facilities,  and 
whether  district  directors  would  be 
allowed  some  discretion  in  this  matter. 

Response:  Customs  agrees  that  the 
best  policy  is  that  a  foreign  trade  zone 
operator  would  be  limited  to  the 
transportation  of  merchandise  to  his 
foreign  trade  zone,  a  container  station 
operator  to  his  container  station,  a  CES 
operator  to  his  CES,  and  a  bonded 
warehouse  proprietor  to  his  bonded 
warehouse.  A  licensed  cartman  or  a 
bonded  carrier  would  be  entitled  to 
engage  in  transporting  merchandise  for 
any  of  those  facilities,  the  cartman 
within  the  port  limits  and  the  carrier 
within  the  district  boundaries.  Language 
to  this  effect  has  been  inserted  in  the 
new  §  112.2(b).  Once  a  district  director 
has  approved  the  respective  entity’s 
bond,  that  entity  may  engage  in 
transporting  merchandise  as  provided 
for  in  these  r^milations. 

Comment:  The  commenter  suggests 
that  the  conditions  of  the  custodial  bond 
in  19  CFR  113.63  and  the  foreign  trade 
zone  operators  bond  in  19  CFR  113.73 
should  be  revised  to  conform  with  the 
proposed  change  in  19  CFR  112.2(b). 

Response:  S^ion  113.63,  Customs 
Regulations,  has  been  altered  slightly  to 
conform  with  the  changes.  Regarding 
the  foreign  trade  zone  operator’s  bond. 
Customs  agrees  that  the  current  foreign 
trade  zone  operator’s  bond  is  inadequate 
to  secure  the  operator’s  performance 
with  respect  to  movement  of  goods  from 
one  zone  to  another.  Changes  have  been 
made  to  19  CFR  113.73  in  the  final  rule. 

Comment:  A  commenter  suggested 
that  conforming  changes  referring  to 
bonded  carriers  under  19  CFR  112.2(b) 


should  be  added  to  19  CFR  125.11  (a) 
and  (b). 

Response:  Conforming  changes  have 
been  made  in  the  final  rule. 

Comment:  One  commenter  suggested 
that  the  procedures  in  part  125  seem  to 
refer  principally  to  cartmen,  lightermen 
and,  as  propos^  in  the  NPRM,  bonded 
carriers.  He  suggests  that  procedures 
pertaining  to  bonded  warehouse 
proprietors  and  to  operators  of  container 
stations,  centralized  examination 
stations,  and  foreign  trade  zones  should 
be  made  clear  in  the  final  rule. 

Response:  Customs  agrees  that 
procedures  pertaining  to  cartage  and 
lighterage  by  bonded  warehouse 
proprietors  and  operators  of  container 
stations,  centralized  examination 
stations  and  foreign  trade  zones  should 
be  included  within  part  125.  Part  125  is 
amended  accordingly. 

Comment:  One  commenter  observed 
that  both  bonded  warehouses  and 
foreign  trade  zones  are  facilities  with 
specific  boundaries.  He  suggested  that 
Customs  make  clear  whetl^er  receipt  of 
merchandise  by  bonded  warehouse 
proprietors  for  the  purpose  of  cartage 
constitutes  receipt  into  a  bonded 
warehouse  and  whether  receipt  of 
merchandise  by  a  foreign  trade  zone 
operator  for  the  purpose  of  cartage 
constitutes  receipt  into  an  activated 
foreign  trade  zone  area  and  the 
conferring  of  foreign  trade  zone  status. 

Response:  Receipt  of  merchandise  for 
cartage  purposes  to  a  bonded  warehouse 
by  its  proprietor  or  to  a  foreign  trade 
zone  by  its  operator  constitutes  receipt 
into  the  bonded  warehouse  or 
admission  into  the  foreign  trade  zone. 
Customs  approval  of  su^  transfers  will 
continue  to  be  accomplished  through 
existing  local  procedures. 

Conclusion 

After  careful  consideration  of  the 
comments  received  and  further  review 
of  the  matter,  it  has  been  determined 
that  the  proposed  amendments, 
modified  as  discussed  above,  should  be 
adopted.  The  final  regulation  will  allow 
the  cartage  and  lighterage  of 
merchandise  for  all  purposes  by  bonded 
carriers  without  the  necessity  of 
obtaining  a  cartage  license.  It  will  also 
allow  bonded  warehouse  proprietors, 
foreign  trade  zone  operators,  container 
station  operators  and  centralized 
examination  station  operators  to  engage 
in  limited  cartage  and  lighterage  under 
their  respective  bonds  and  to  transport 
merchandise  to  their  respective  facilities 
from  anywhere  in  the  district  in  which 
their  facility  is  located. 


Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.)  and  based  upon  the  information 
set  forth  above,  it  is  certified  that  the 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
regulations  eliminate  duplicative  or 
otherwise  unnecessary  paperwork 
requirements  and  thus  reduce  the 
regulatory  burden.  Accordingly,  the 
regulations  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action’’  as  specified  in  Executive  Order 
12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  these  final 
regulations  have  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h))  under  control  number 
1515-0193.  The  estimated  average 
annual  burden  associated  with  this 
collection  is  .1666  hour  per  respondent 
and  1  hour  per  recordkeeper.  Comments 
concerning  the  accuracy  of  this  burden 
estimate  and  suggestions  for  reducing 
this  burden  should  be  directed  to  the  U. 
S.  Customs  Service.  Paperwork 
Management  Branch,  Room  6316, 1301 
Constitution  \venue  NW.,  Washington, 
DC  20229,  or  the  Office  of  Management 
and  Budget,  Attention:  Desk  Officer  for 
the  Department  of  the  Treasury,  Office 
of  Information  and  Regulatory  Afiairs, 
Washington.  D.  C.  20503. 

Drafting  Information 

The  principal  author  of  this  document 
was  Janet  L.  Johnson,  Regulations 
Branch.  However,  personnel  finm  other 
offices  participated  in  its  developm^it. 

List  of  Subjects 

19  CFR  Part  19 

Customs  duties  and  inspection. 
Exports,  Freight,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Warehouses,  Wheat. 

19  CFR  Part  112 

Administrative  practice  and 
procedure.  Canada,  Common  carriers. 
Customs  duties  and  inspection.  Exports. 
Freight.  Harbors,  Mexico.  Reporting  and 
recordkeeping  requirements.  Surety 
bond. 
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IQCFRPart  113 

Common  carriers.  Customs  duties  and 
inspection.  Exports,  Freight, 
Laboratories,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

19  CFR  Part  118 

Customs  duties  and  inspection. 
Centralized  examination  stations. 
Imports. 

19  CFR  Part  125 

Customs  duties  and  inspection. 
Freight,  Government  contracts.  Harbors, 
Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  146 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Exports,  Foreign  trade 
zones,  Penalties,  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  178 

Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

For  the  reasons  set  forth  in  the 
preamble,  parts  19, 112, 113, 118, 125, 
146  and  178  of  the  Customs  Regulations 
(19  CFR  parts  19, 112, 113, 118, 125, 

146  and  178)  are  amended  as  set  forth 
below. 

PART  19— CUSTOMS  WAREHOUSES, 
CONTAINER  STATIONS  AND 
CONTROL  OF  MERCHANDISE 
THEREIN 

1.  The  general  authority  citation  for 
part  19  is  revised  and  the  specific 
authority  citations  for  §  19.6  and  §  19.44 
continue  to  read  as  follows: 

Authority:  5  U.S.C.  301, 19  U.S.C  66, 1202 
(General  Note  17,  Harmonized  Tariff 
Schedule  of  the  United  States),  1624. 

***** 

Section  19.6  also  issued  under  19  U.S.C 
1555. 

***** 

Section  19.44  also  issued  under  19  U.S.C. 
1448. 

***** 

2.  Section  19.6(a)(1)  is  amended  by 
revising  the  third  sentence  and  by 
adding  a  new  sentence  at  the  end  to 
read  as  follows: 

§  19.6  Deposits,  withdrawals,  blanket 
permits  to  withdraw  and  sealing 
requirements. 

(a)(1)  Deposit  in  warehouse.  *  *  • 
When  merchandise  is  deposited  in  a 
proprietor’s  warehouse  or  is  accepted 
and  receipted  for  by  a  proprietor  or  his 
agent  for  transport  to  the  proprietor’s 


warehouse,  the  proprietor  will  be 
responsible  for  £he  quantity  and 
condition  of  merchandise  reflected  on 
entry  documentation  adjusted  by  (i)  any 
allowance  made  under  part  158, 
subparts  A  and  B,  of  this  chapter  by  the 
district  director,  and  (ii)  any 
discrepancy  report  made  jointly  on  the 
appropriate  cartage  documents  as  set 
forth  in  §  125.31  of  this  chapter  by  the 
warehouse  proprietor  and  the  bonded 
carrier  or  licensed  cartman  or 
lighterman  delivering  the  goods  to  the 
warehouse,  or  an  independent  weigher, 
gauger,  measurer,  and  signed  by  an 
authorized  representative  of  the  above 
within  15  calendar  days  after  deposit. 

*  *  *  If  the  proprietor  of  the  bonded 
warehouse  transports  the  goods  to  the 
warehouse,  no  discrepancy  report  shall 
be  necessary. 

***** 

3.  The  first  sentence  of  §  19.12(a)(1)  is 
revised  to  read  as  follows: 

§  19.12  Warehouse  recordkeeping,  storage 
and  security  requirements. 

(a)*  *  * 

(1)  Record  transactions.  All 
merchandise  collected  by  a  proprietor  or 
his  agent  for  transport  to  his  warehouse 
shall  be  receipted.  All  such 
merchandise  and  all  merchandise 
entered,  manipulated,  manufactured, 
smelted,  refined  or  removed  from  the 
bonded  warehouse  shall  be  recorded  in 
the  warehouse  proprietor’s  accounting 
and  inventory  records  by  bond  lot 
number.  *  *  * 

***** 

4.  Section  19.44  is  amended  by 
adding  a  new  paragraph  (g)  which  reads 
as  follows: 

^.9.44  Carrier  responsibility. 
***** 

(g)  If  a  container  station  operator 
chooses  to  collect  merchandise  from 
within  the  boundaries  of  the  district  in 
which  the  container  station  is  located 
and  transport  the  merchandise  to  his 
container  station,  the  container  station 
operator  must  formally  receipt  for  the 
merchandise  at  the  time  of  collection, 
and  he  becomes  liable  under  his  bond 
for  proper  safekeeping  of  the 
merchandise  at  that  time. 

PART  112— CARRIERS,  CARTMEN, 
AND  LIGHTERMEN 

1.  The  general  authority  citation  for 
part  112  continues  to  read  as  follows: 

Authority:  19  U.S.C  66, 1551, 1565, 1623, 
1624. 

2.  The  first  sentence  of  §  112.0  is 
revised  to  read  as  follows: 


§112.0  Scope. 

This  part  sets  forth  regulations 
providing  for  the  bonding  of  carriers 
which  will  receive  merchandise  for 
transportation  in  bond,  the  licensing  of 
cartmen  and  lightermen,  and  the 
procedures  for  applying  for  such  bonds 
and  licenses.  *  *  * 

3.  Section  112.2(b)  is  revised  to  read 
as  follows: 

§  1 12.2  Bond  or  license  required. 
***** 

(b)  Cartmen  and  lightermen. — (1) 
Necessity  for  bond.  A  bond,  as  provided 
for  in  this  part,  is  required  to  transact 
business  as  a  cartman  or  lighterman. 

The  cartage  or  lighterage  of  merchandise 
designated  for  examination,  entered  for 
warehouse,  taken  to  container  stations 
or  centralized  examination  stations, 
taken  into  custody  as  unclaimed  or 
destined  for  admission  to  a  foreign  trade 
zone  may  be  done  under  the  bond  of  a 
cartman  or  lighterman  who  is  licensed 
pursuant  to  the  provisions  of  this  part 
or  that  of  a  bonded  carrier,  as  provided 
for  in  paragraph  (a)  of  this  section. 
Foreign  trade  zone  op>erators,  bonded 
warehouse  proprietors,  container  station 
operators  and  centralized  examination 
station  operators  may  engage  in  limited 
cartage  or  lighterage  under  their 
respective  bonds.  A  foreign  trade  zone 
operator  may  engage  in  cartage  or 
lighterage  under  his  bond  only  for 
merchandise  destined  for  his  foreign 
trade  zone  and  may  also  transport 
merchandise  to  his  zone  from  anywhere 
within  the  district  boimdaries  where  the 
foreign  trade  zone  is  located.  A  bonded 
warehouse  proprietor  may  engage  in 
cartage  or  lighterage  under  his  Irand 
only  for  merchandise  destined  for  his 
bonded  warehouse  and  may  also 
transport  merchandise  to  his  warehouse 
fi-om  anywhere  within  the  district 
boundaries  where  the  bonded 
warehouse  is  located.  A  container 
station  operator  may  engage  in  cartage 
or  lighterage  under  his  tend  only  for 
merchandise  destined  for  his  container 
station  and  may  also  transport 
merchandise  to  his  container  station 
from  anywhere  within  the  district 
boundaries  where  the  container  station 
is  located.  A  centralized  examination 
station  operator  may  engage  in  cartage 
or  lighterage  under  his  bond  only  for 
merchandise  destined  for  his 
centralized  examination  station  and 
may  also  transport  merchandise  to  his 
centralized  examination  station  fit)m 
anywhere  within  the  district  boundaries 
where  the  centralized  examination 
station  is  located. 

(2)  Necessity  for  license.  A  license,  as 
provided  for  in  this  part,  is  required  to 
transact  business  as  a  cartman  or 


Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Rules  and  Regulations  51495 


lighterman  for  the  cartage  or  lighterage 
of  merchandise.  Bonded  carriers  may 
engage  in  cartage  and  lighterage  under 
their  bonds  without  obtaining  a  license. 
Foreign  trade  zone  operators,  bonded 
warehouse  proprietors,  container  station 
operators  and  centralized  examination 
station  operators  may  engage,  under 
their  bonds,  in  the  limited  cartage  and 
lighterage  and  other  transportation 
describe  in  this  paragrapn  without 
obtaining  a  license. 

4.  Secuon  112.21  is  revised  to  read  as 
follows: 

§  1 12.21  License  required. 

A  customhouse  cartage  or  lighterage 
license  issued  by  the  district  director  in 
accordance  with  this  part  or  specific 
authorization  of  the  Commissioner  of 
Customs  shall  be  required  to  perform 
Customs  cartage  or  lighterage,  except  as 
provided  in  §§  18.3  and  125.12  of  this 
chapter  or,  as  provided  in  §  112.2(b), 
when  such  merchandise  is  to  be 
transported  under  the  bond  of  the 
foreign  trade  zone  operator,  bonded 
warehouse  proprietor,  centralized 
examination  station  operator,  container 
station  operator,  or  a  bonded  carrier. 

5.  Section  112.25  is  revised  to  read  as 
follows: 

§  1 12.25  Bonded  carriers. 

A  carrier  or  ftaight  forwarder  who  has 
filed  a  bond  on  Customs  Form  301 
containing  the  bond  conditions  set  forth 
in  §  113.63  of  this  chapter  may  transport 
merchandise  within  a  port  for  which  the 
bond  provides  coverage. 

PART  113— CUSTOMS  BONDS 

1.  The  general  authority  citation  for 
part  113  continues  to  read  as  follows: 

Authority:  19  U.S.C  66, 1623, 1624. 

2.  Section  113.63(a)(1)  is  revised  to 
read  as  follows: 

§  1 13.63  Basic  custodial  bond  conditions. 
***** 

(a)  Receipt  of  merchandise.  The 
principal  agrees: 

(1)  To  operate  as  a  custodian  of  any 
bonded  merchandise  received, 
including  merchandise  collected  for 
transport  to  his  facility,  and  to  comply 
with  all  regulations  regarding  the 
receipt,  carriage,  safekeeping,  and 
disposition  of  such  merchandise; 

*  *  *  *  * 

3v  Section  113.73(a)(1)  is  revised  to 
read  as  follows: 

§  1 13.73  Foreign  trade  zone  operator  bond 
conditions. 

***** 

(a)  Receipt.  Handling,  and  Disposition 
of  Merchandise.  The  principal  agrees  to 
comply  with: 


(1)  The  law  and  Customs  Regulations 
relating  to  the  receipt  (including 
merchandise  received  and  receipted  for 
transport  to  his  zone),  admission,  status, 
handling,  transfer,  and  removal  of 
merchandise  from  the  foreign  trade  zone 
or  subzone. and 
***** 

PART  118— CENTRALIZED 
EXAMINATION  STATIONS 

1.  The  general  authority  citation  for 
part  118  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1499, 1623, 1624. 

2.  Section  118.4  is  amended  by 
revising  paragraph  (g)  and  by  adding  a 
new  paragraph  (1)  to  read  as  follows: 

§  1 1 8.4  Responsibilities  of  a  CES  operator. 
***** 

(g)  Maintain  a  Customs  custodial 
bond  in  an  amount  set  by  the  district 
director.  The  bond  will  include  liability 
for  transporting  merchandise  to  the  CES 
from  within  the  district  boundaries; 
such  liability  is  assumed  by  the  CES 
operator  when  he  picks  up  merchandise 
for  transportation  to  his  facility.  The 
operator  also  agrees  to  increase  the 
amount  of  the  bond  if  deemed 
appropriate  by  the  district  director. 
***** 

(1)  Provide  transportation  for 
merchandise  to  the  CES  from  within  the 
district  boundaries.  This  responsibility 
is  optional.  If  the  CES  operator  chooses 
to  provide  transportation,  he  shall 
receipt  for  the  merchandise  when  he 
picks  it  up  and  assume  liability  for  the 
merchandise  at  that  time. 

PART  12S-42ARTAGE  AND 
LIGHTERAGE  OF  MERCHANDISE 

1.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  19  U.S.C  66. 1565,  and  1624. 

Section  125.31  also  issued  under  5  U.S.C 
301;  19  U.S.C  1311, 1312, 1484, 1555, 1556, 

1557. 1623.  and  1646a. 

Section  125.32  also  issued  under  5  U.S.C 
301;  19  U.S.C  1484. 

Section  125.33  also  issued  under  19  U.S.C. 

1311. 1312. 1555. 1556. 1557. 1623,  and 
1646a. 

Sections  125.41  and  125.42  also  issued 
under  19  U.S.C  1623. 

2.  Section  125.0  is  revised  to  read  as  ^ 
follows: 

§125.0  Scope. 

This  part  is  concerned  with  cartage 
and  lighterage  of  merchandise  and  the 
duties  and  liabilities  of  cartmen  and 
lightermen,  as  well  as  those  parties 
authorized  in  §  112.2(b)  to  engage  in 
cartage.  Provisions  for  licensing  cartmen 
and  lightermen  are  in  part  112  of  this 
chapter. 


3.  Section  125.1  is  revised  to  read  as 
follows: 

§  125.1  Classes  of  cartage. 

(a)  Government  cartage.  Government 
cartage  must  be  done  by  a  licensed 
customhouse  cartman  or  other  bonded 
carrier  as  provided  in  §  112.2  of  this 
chapter  under  contract  or  other  specific 
authority  for  that  purpose  (except  as 
provided  for  in  §  125.12).  All 
government  cartage  must  be  contracted 
for  using  the  proo^ures  specified  in 
§125.3. 

(b)  Importers’  cartage.  Importers’ 
cartage  may  be  done  by  any  licensed 
customhouse  cartman  or  other  bonded 
carrier  as  provided  in  §  112.2  of  this 
chapter. 

§125.11  [Amendedl 

4.  Section  125.11(a)  is  amended  by 
adding  the  words  “or  a  bonded  carrier” 
between  the  words  “cartman”  and 
“under”. 

5.  Section  125.11(b)  is  amended  by 
adding  the  words  “or  a  bonded  carrier” 
between  the  words  “cartman”  and 
“designated”. 

6.  Section  125.21  is  revised  to  read  as 
follows: 

§  125.21  Cartage  other  than  for 
examination. 

Any  licensed  customhouse  cartman, 
including  an  importer  licensed  to  cart 
his  own  import^  merchandise  and  a 
bonded  carrier  provided  for  in  §  112.2  of 
this  chapter,  at  the  expense  of  the 
importer  or  other  party  in  interest,  may 
transfer  merchandise  fit>m  the  importing 
vessel  or  other  conveyance  to  a  bonded 
warehouse,  firom  one  vessel  or 
conveyance  to  another,  from  one 
bonded  warehouse  to  another,  from  the 
public  stores  to  a  bonded  warehouse, 
from  warehouse  for  transportation  or  for 
exportation,  and  from  an  internal 
revenue  warehouse  for  exportation 
under  the  internal  revenue  laws  without 
payment  of  tax.  Foreign  trade  zone 
operators,  bonded  warehouse 
proprietors,  container  station  operators 
and  centralized  examination  station 
operators  may  engage  in  limited  cartage 
or  lighterage  under  the  conditions 
specified  in  §  112.2  of  this  chapter. 
Nothing  in  this  section  shall  apply  to 
the  cartage  of  examination  packages  to 
the  place  of  examination. 

7.  Section  125.22  is  revised  to  read  as 
follows; 

§125.22  Designation  of  cartman  or 
lighterman,  or  other  bonded  carrier. 

Importers  and  exporters  shall 
designate  on  the  entry  and  p)ennit  of 
bonded  merchandise  the  bonded 
cartman,  lighterman,  or  other  bonded 
carrier  as  provided  in  §  112.2  of  this 
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chapter  by  whom  they  wish  their 
merchandise  to  be  conveyed.  An 
importer  also  may  designate  a  foreign 
trade  zone  operator,  bonded  warehouse 
proprietor,  container  station  operator  or 
centralized  examination  station  operator 
under  the  conditions  specified  in 
§  112.2  of  this  chapter  for  limited 
cartage:  if  he  does  so,  the  importer  must 
also  designate  that  the  merchandise  is 
bmmd  for  the  facility  run  by  the 
operator  he  designates.  Approval  of  a 
designation  shall  be  indicated  on  the 
entry  papers  by  the  initials  of  the 
appropriate  Customs  officer  placed  in 
close  proximity  to  the  designation. 

8.  Section  125.23  is  revi^  to  read  as 
follows: 

§  1 25.23  Failure  to  designate. 

If  an  importer  does  not  cart  his 
merchandise  or  designate  a  licensed 
customhouse  cartman,  other  bonded 
carrier,  foreign  trade  zone  operator, 
bonded  warehouse  proprietor,  container 
station  operator  or  centralized 
examination  station  operator,  as 
provided  for  in  §  112.2  of  this  chapter, 
for  the  purpose,  it  shall  be  carted  by  a 
bonded  carrier  or  by  a  public  store 
cartman  authorized  by  contract  or 
designated  by  the  district  director  for 
that  purpose.  The  cost  of  such  cartage 
shall  be  paid  by  the  importer  of  the 
merchandise  before  its  release  fi'om 
Customs  custody. 

9.  Section  125.24  is  revised  to  read  as 
follows: 

§  125.24  Failure  of  designated  cartman, 
lighterman  or  other  bonded  carrier  to 
appear. 

The  cartman,  lighterman,  other 
bonded  carrier,  foreign  trade  zone 
operator,  bonded  warehouse  proprietor, 
container  station  operator  or  centralized 
examination  station  operator  designated 
to  convey  the  merchandise  shall  be 
present  to  take  the  merchandise  when 
the  Customs  officer  in  charge  is  ready  to 
send  it.  If  the  designated  vehicle  or 
lighter  is  not  present,  after  waiting  a 
reasonable  time,  such  officer  shall  send 
the  men.handise  by  any  available 
licensed  cartman,  lighterman,  or 
qualifying  bonded  carrier. 

10.  Section  125.32  is  revised  to  read 
as  follows: 

§  125.32  Merchandise  delivered  to  a 
bonded  store  or  bonded  warehouse. 

When  merchandise  is  carried,  carted 
or  lightered  to  and  received  in  a  bonded 
store  or  bonded  warehouse,  the 
proprietor  or  his  representative  shall 
check  the  goods  against  the 
accompanying  delivery  ticket.  Customs 
Form  6043,  or  copy  of  the  permit. 
Customs  Form  7501,  and  countersign 
the  docmnent  acknowledging  receipt  of 


the  merchandise  as  listed  thereon.  If  the 
proprietor  or  his  agent  has  been 
designated  to  carry  the  merchandise  to 
his  own  bonded  warehouse,  he  shall 
check  the  goods  against  the 
accompanying  delivery  ticket.  Customs 
Form  6043,  or  copy  of  the  permit. 
Customs  Form  7501,  at  the  time  he 
picks  up  the  cargo.  Receipt  of 
merchandise  by  a  bonded  warehouse 
proprietor  for  ffie  purpose  of 
transportation  to  his  own  warehouse 
constitutes  receipt  into  a  bonded 
warehouse. 

11.  The  first  sentence  of  §  125.33(a)  is 
revised  to  read  as  follows: 

§125.33  Procedure  on  receiving 
merchandise. 

(a)  From  public  or  bonded  store.  A 
receipt  shall  be  taken  fi'om  the  cartman, 
lighterman  or  bonded  carrier  for  all 
goods  delivered  to  him  from  public 
store  or  bonded  store.  *  *  * 
***** 

12.  Section  125.34  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  125.34  Countersigning  of  documents 
and  notation  of  bad  order  or  discrepancy. 

When  a  cartman,  lighterman,  other 
bonded  carrier,  foreign  trade  zone 
operator,  bonded  warehouse  proprietor, 
container  station  operator  or  centralized 
examination  station  operator,  as 
provided  for  in  §  112.2,  receives 
merchandise  remaining  in  Customs 
custody,  he  shall  countersign  the 
appropriate  document  in  the  space 
provided  and  shall  note  thereon  any  had 
order  or  discrepancy.  *  *  * 

13.  Section  125.35  is  revised  to  read 
as  follows: 

§  125.35  Report  of  loss,  detentiort,  or 
accident 

Any  loss  or  detention  of  bonded 
merchandise,  or  any  accident  happening 
to  a  vehicle  or  lighter  while  carrying 
bonded  merchandise  shall  be 
immediately  reported  by  the  cartman, 
lighterman,  qualified  bonded  carrier, 
foreign  trade  zone  operator,  bonded 
warehouse  proprietor,  container  station 
operator  or  centralized  examination 
station  operator  to  the  district  director. 

§125.36  [Amended] 

14.  Section  125.36  is  amended  by 
adding  the  words  “or  bonded  carrier” 
between  the  words  “cartman”  and 
“shall”  in  the  first  sentence. 

15.  Section  125.41  is  revised  to  read 
as  follows: 

§  125.41  Liability  for  cartage. 

(a)  Liability  of  cartman,  lighterman  or 
bonded  carrier.  The  cartman, 
lighterman,  or  bonded  carrier  conveying 


the  merchandise,  including 
merchandise  covered  by  a  TIR  carnet 
which  has  not  been  “taken  on  charge” 
(see  §  114.22(c)(2)  of  this  chapter),  shall 
be  liable  under  his  bond  for  its  prompt 
delivery  in  soimd  condition,  or  in  no 
worse  than  the  damaged  condition 
noted  on  the  delivery  ticket,  if  damage 
is  so  noted. 

(b)  Liability  of  foreign  trade  zone 
operator,  bonded  warehouse  proprietor, 
container  station  operator  or  centralized 
examination  station  operator.  A  foreign 
trade  zone  operator,  bonded  warehouse 
proprietor,  container  station  operator  or 
centralized  examination  station  operator 
who  picks  up  merchandise  including 
merchandise  covered  by  a  TIR  carnet 
which  has  not  been  “taken  on  charge”, 
to  transport  the  merchandise  to  his  own 
facility  shall  be  liable  under  his  bond 
for  the  merchandise  as  soon  as  he 
collects  the  merchandise.  The 
merchandise  must  be  receipted  as  soon 
as  it  is  picked  up  and  must  be  delivered 
to  either  the  respective  foreign  trade 
zone,  bonded  warehouse,  container 
station  or  centralized  examination 
station  promptly  after  it  is  picked  up  in 
sound  condition,  or  in  no  worse  than 
the  damaged  condition  noted  on  the 
delivery  ticket,  if  damage  is  noted. 

16.  Section  125.42  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§125.42  Cancellation  of  liability. 

The  district  director  may  cancel 
liquidated  damages  not  in  excess  of 
$100,000  incurred  under  the  bond  of  the 
foreign  trade  zone  operator,  containing 
the  bond  conditions  set  forth  in  §  113.73 
of  this  chapter,  or  under  the  bond  of  the 
cartman,  lighterman,  bonded  carrier, 
bonded  warehouse  proprietor,  container 
station  operator  or  centralized 
examination  station  operator  on 
Customs  Form  301,  containing  the  bond 
conditions  set  forth  in  §  113.63  of  this 
chapter,  upon  the  payment  of  such 
lesser  amount,  or  without  the  payment 
of  any  amount,  as  the  district  director 
may  deem  appropriate  under  the 
circumstances.  ♦  *  * 

PART  146— FOREIGN  TRADE  ZONES 

1.  The  general  authority  citation  for 
part  146  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66,  81a-81u,  1202 
(General  Note  17,  Harmonized  Tariff 
Schedule  of  the  United  States),  1623, 1624. 

***** 

2.  Section  146.4(h)  is  amended  by 
adding  two  additional  sentences,  to  read 
as  follows: 

§146.4  Operator  responsibility  and 
supervision. 

***** 
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(h)  *  *  *  If  the  operator  elects  to 
transfer  merchandise  from  within  the 
district  boundaries  to  his  zone,  he  shall 
receipt  for  the  merchandise  at  the  time  ' 
he  picks  it  up  for  transportation  to  his 
facility.  He  l^omes  liable  for  the 
merchandise  at  that  time. 

3.  Section  146.40  is  amended  by 
redesignating  paragraph  (b)  as  paragraph 
(c)  and  by  adding  a  new  paragraph  (b) 
to  read  as  follows; 

§  146.40  Operator  responsibilities  for 
direct  deliveries. 

***** 

(b)  Transportation  by  operator.  If 
merchandise  is  transported  to  a  subzone 
or  zone  site  by  the  foreign  trade  zone 
operator  from  a  location  in  the  district 
in  which  the  subzone  or  zone  site  is 
situated,  the  merchandise  is  deemed 
admitted  at  the  time  the  foreign  trade 
zone  operator  picks  it  up.  At  the  time  of 
pick-up.  the  operator  is  responsible  for: 

(1)  Receipting  for  the  merchandise 
and  recording  on  the  appropriate 
document  any  discrepancies  regarding 
quantity,  condition  or  the  status  of  the 
seals; 

(2)  Transporting  the  merchandise  to 

the  zone  or  subzone;  and  >■ 

(3)  Ensuring  that  the  zone  records 
reflect  that  the  merchandise  is  received 
in  the  zone. 

***** 

4.  Section  146.66  (a)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  146.66  Transfer  of  merchandise  from  one 
zone  to  another. 

(a)  At  the  same  port.  A  transfer  of 
merchandise  to  another  zone  with  a 
different  operator  at  the  same  port 
(including  a  consolidated  port)  will  be 
by  a  licensed  cartman  or  a  bonded 
carrier  as  provided  for  in  §  112.2(b)  of 
this  chapter  or  by  the  operator  of  the 
zone  for  which  the  merchandise  is 
destined  under  an  entry  for  immediate 
transportation  on  Customs  Form  7512  or 
other  appropriate  form  with  a  Customs 
Form  214  filed  at  the  destination 
zone.  *  *  * 


PART  17&-APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  for  part  178 
continues  to  read  as  follows: 

Authority:  5  U.SfC  301, 19  U.S.C  1624, 44 
U.S.C  3501  et  seq. 

§178.2  [Amended] 

2.  Section  178.2  is  amended  by 
adding  the  following  in  the  appropriate 
numerical  sequence  according  to  the 


section  number  under  the  columns 
indicated: 

0MB 

19  CFR  section  Description  control 

number 


§§12522,  Authorization  of  1515- 

125.33,  Bonded  Car-  0193 

125.34,  rieiito 

125.35,  Transport 
Cargo  Within 
Port  Limits 
Without  Ob¬ 
taining 

Cartman’s  Li¬ 
cense. 


Approved;  October  5, 1994. 

Samuel  H.  Banks. 

Acting  Commissioner  of  Customs. 

John  W.  Mangels, 

Actiitg  Deputy  Assistant  Secretary  of  the 
Treasury. 

IFR  Doc.  94-25152  Filed  10-11-94;  8:45  am] 
BILUNG  CODE  4820-02-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Halofuginone  Hydrobromide 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Roussel-Uclaf.  The  supplemental  NADA 
provides  for  use  of  halofuginone 
hydrobromide  (Stenorol)  in  the  feed  of 
replacement  cage  laying  chickens  and 
replacement  broiler  breeder  chickens  for 
the  prevention  of  coccidiosis. 

EFFECTIVE  DATE:  October  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  For 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-594- 
1643. 

SUPPLEMENTARY  INFORMATION:  Roussel- 
Uclaf,  Division  Agro-Veterinaire,  163 
Avenue  Gambetta,  75020,  Paris,  France, 
is  the  sponsor  of  NADA  130-951, 
represented  by  Hoechst-Roussel  Agri- 
Vet  Co.,  P.O.  Box  2500,  Rt.  202-206, 
Somerville,  NJ  08876-1258.  The  NADA 


provides  for  use  of  halofuginone 
hydrobromide  (Stenorol)  Type  A 
medicated  article  to  make  Type  C 
medicated  broiler  feed  used  for  the 
prevention  of  coccidiosis.  The  sponsor 
filed  a  supplemental  application  which 
provides  for  the  use  of  2.72  grams  per 
ton  (3  parts  per  million)  halofuginone 
hydrobromide  for  replacement  cage 
layers  and  replacement  broiler  breeders 
for  the  prevention  of  coccidiosis.  The 
supplemental  NADA  is  approved  as  of 
October  12, 1994  and  the  regulations  are 
amended  in  21  CFR  558.265(c)  to  reflect 
the  approval.  The  basis  for  approval  is 
discussed  in  the  fi^dom  of  information 
summary. 

This  approval  is  for  use  of  a  Type  A 
medicat^  article  to  make  a  Type  C 
medicated  feed.  Halofuginone 
hydrobromide  is  a  Category  II  drug  that, 
as  provided  in  21  CFR  558.4,  requires  nn 
approved  form  FDA  1900  for  making  a 
Type  C  medicated  feed.  Therefore,  use 
of  a  halofuginone  hydrobromide  Type  A 
article  to  make  a  Type  C  medicated  feed 
as  in  NADA  130-951,  as  supplemented, 
requires  an  approved  form  FDA  1900. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.1  l(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  efrectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
fixim  9  a.m.  to  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  the 
approval  of  this  supplemental 
application  qualifies  for  3  years  of 
marketing  exclusivity  beginning  October 
12, 1994  because  the  supplemental 
application  contains  reports  of  new 
clinical  or  field  investigations  (other 
than  bioequivalence  or  residue  studies) 
or  human  food  safety  studies  (other  than 
bioequivalence  or  residue  studies) 
essential  to  the  approval  of  the 
supplemental  application  and 
conducted  or  sponsored  by  the 
applicant. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 


/ 


51498  Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Rules  and  Regulations 


(address  above)  between  9  ajn.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subiects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  556-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Secs.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b,  371). 

2.  Section  558.265  is  amended  by 
adding  new  paragraph  (c)(3)  to  read  as 
follows: 

§558.265  Halofuginone  hydrobromide. 
***** 

(c)  *  *  * 

(3)  It  is  used  in  feed  for  replacement 
cage  laying  chickens  and  replacement 
broiler  brewer  chidcens  as  follows: 

(i)  Amount  per  ton.  2.72  grams. 

(A)  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by 
Eimeria  tenella,  E.  necatrix,  E. 
acervulina,  E.  maxima,  E.  mivati/E. 
mitis,  and  E.  brunetti. 

(B)  Limitations.  Feed  continuously  as 
sole  ration  to  replacement  cage  laying 
chickens  until  20  weeks  of  age.  Feed 
continuously  as  sole  ration  to 
replacement  broiler  breeder  chickens 
imtil  16  weeks  of  age.  Withdraw  4  days 
before  slaughter.  Do  not  feed  to  laying 
chickens  or  water  fowl.  Halofuginone 
hydrobromide  is  toxic  to  fish  and 
aquatic  life.  Keep  out  of  lakes,  ponds, 
and  streams.  Halofuginone 
hydrobromide  is  an  irritant  to  eyes  and 
skin.  Avoid  contact  with  skin,  eyes,  and 
clothing. 

(ii)  [Reserved] 

Dated:  October  4, 1994. 

Robert  C  Livingston, 

Director,  Office  of  New  Animat  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc  94-25230  Filed  10-11-04;  8:45  am) 
BiLUNQ  CODE  4160-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Minirtg  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Ohio  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  proposed 
Program  Amendment  Number  65 
Revised  to  the  Ohio  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Ohio  program]  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  was  initiated  by  Ohio  and 
is  intended  to  update  rule  references 
and  to  make  the  Ohio  program  as 
effective  as  the  corresponding  Federal 
regulations.  The  amendment  concerns 
the  authority  of  successor  agencies 
within  the  Ohio  Department  of  Natural 
Resources  and  the  availability  of  Ohio's 
permit,  inspection,  and  enforcement 
records  to  the  public. 

EFFECTIVE  DATE:  October  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Mooney,  Acting  Director, 
Columbus  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
4480  Refugee  Road,  Suite  201, 
Columbus,  Ohio  43232.  Telephone: 

(614)  866-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

II.  Submission  of  the  Proposed  Amendment 

III.  Director’s  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Directw’s  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Ohio  Program 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Background  information 
on  the  Ohio  program,  including  the 
Secretary’s  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  August  10, 
1982,  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12,  935.15,  and  935.16. 

II.  Submissioo  of  the  Proposed 
Amendment 

By  letter  dated  February  23, 1994 
(Administrative  Record  No.  OH-1990), 
the  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation 
(Ohio),  submitted  proposed  Program 


Amendment  Number  65  (PA  65).  In  that 
submission,  Ohio  proposed  to  revise 
two  rules  in  the  Ohio  Administrative 
Code  (OAC)  to  correct  outdated  rule 
references  and  to  adopt  language  similar 
to  corresponding  Federal  regulations 
concerning  the  availability  of 
documents  for  public  view. 

As  part  of  PA  65,  Ohio  provided  a 
draft  example  of  the  public  notice  on 
availability  of  documents  which  Ohio 
would  post  at  one  of  the  two  locatioi  s 
specified  by  OAC  section  1501:13-1- 
10(B). 

O^  announced  receipt  of  the 
proposed  amendment  in  the  March  10, 
1994,  Federal  Register  (59  FR  11227), 
and,  in  the  same  document,  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
April  11, 1994. 

By  letter  dated  June  17, 1994 
(Administrative  Record  No.  OH-2029), 
OSM  provided  its  comments  to  Ohio  on 
the  February  23, 1994,  submission  of  PA 
65.  By  letter  dated  July  20, 1994 
(Administrative  Record  No.  OH-2033), 
Ohio  resubmitted  Program  Amendment 
Number  65  Revised  (PA  65R)  which  is 
intended  to  resolve  the  requirements  in 
OSM’s  June  17, 1994,  letter.  Ohio 
proposed  new  revisions  to  one  rule  and 
modified  the  draft  example  of  the  notice 
on  the  availability  of  documents. 

OSM  reopened  the  public  comment 
period  in  the  August  5, 1994,  Federal 
Register  (59  FR  39994).  The  public 
comment  period  closed  on  August  22, 
1994. 

In  response  to  a  comment  made  by  the 
Soil  Conservation  Service  (SCS),  United 
States  Department  of  Agriculture  (Ohio 
Administrative  Record  No.  OH-2056), 
OSM  requested  that  Ohio  provide  a 
written  statement  for  the  Administrative 
Record  clarifying  the  points  of 
agreement  between  the  Division  and  the 
SCS.  By  letter  dated  September  23, 1994 
(Ohio  Administrative  Record  No.  OH- 
2058),  Ohio  provided  OSM  with  its 
intentions  regarding  the  filing  of  coal 
mining  related  documents  at  SCS  field 
offices. 

III.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  the  proposed 
amendment  to  the  Ohio  program. 

1.  Corrected  Rule  Reference 

OAC  section  1501:13-1-05 
establishes  that,  in  the  event  of  a 
consolidation  or  reorganization  of 
offices  within  the  Ohio  Department  of 
Natural  Resources  (ODNR),  the  OAC 
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rules  which  now  apply  to  the  Division 
of  Reclamation  shall  apply  to  and  be  the 
rules  of  any  other  Division  or  office 
which  succeeds  the  Division  of 
Reclamation  as  the  administering 
agency  for  Ohio  Revised  Code  Chapter 
1513.  Ohio  is  revising  this  rule  to 
expand  the  specific  references  to  the 
Division  of  Reclamation’s  rules  to  cover 
additional  rules  adopted  by  Ohio  since 
OAC  section  1501:13-1-05  was  first 
promulgated.  There  is  no  coxmterpart 
Federal  rule.  However,  the  Director 
finds  that  this  revision  will  not  render 
the  Ohio  program  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulations. 

2.  Availability  of  Records 

Ohio  is  revising  OAC  section 
1501:13-1-10  paragraph  (B)(2)  to 
provide  additional  ways  that  members 
of  the  public  may  review  Ohio’s  permit, 
inspection,  and  enforcement 
documents.  Ohio  is  proposing  that  local 
district  offices  of  the  ODNR,  Division  of 
Reclamation,  shall  maintain  copies  of 
all  documents  pertaining  to  both 
existing  and  proposed  mining 
operations  within  their  jiuisdiction,  or 
post  for  public  inspection  a  description 
of  the  information  available  for  mailing 
and  a  procedure  for  obtaining  such 
information.  If  Ohio  does  not  maintain 
a  district  office  in  the  specific  county  of 
the  existing  or  proposed  mining 
operation,  Ohio  shall  either 

(a)  Make  copies  of  all  records,  reports, 
inspection  materials,  and  other  subject 
information  available  for  public 
inspection  at  that  county’s  office  of  the 
county  recorder  or  at  that  county’s  office 
of  the  Soil  Conservation  Service  (SCS) 
of  the  United  States  Department  of 
Agriculture;  or 

(b)  Post,  at  that  county’s  office  of  the 
county  recorder  or  at  that  county’s  office 
of  the  SCS,  a  description  of  the 
documents  available  for  inspection  and 
the  procedure  by  which  members  of  the 
public  may  request  copies  of  these 
documents.  At  its  own  expense,  Ohio 
shall  promptly  provide  copies  of 
documents  by  mail  upon  request  of  any 
resident  of  the  area  of  the  mining 
operation. 

The  counterpart  Federal  rule  at  30 
CFR  840.14(c)  provides  that  the 
regulatory  authority  shall  make  copies 
of  these  documents  available  for  public 
inspection  or  maintain  a  description  of 
the  information  available  for  mailing 
and  the  procedure  for  obtaining  such 
information  at  a  Federal,  State  or  local 
government  office  in  the  county  where 
mining  is  occurring  or  proposed  to 
occur.  The  proposed  rule  provides  Ohio 
with  options  for  meeting  the  obligation 
to  make  permitting  dooiments  available 


to  the  public  in  the  county  where 
mining  is  occurring  or  proposed  to 
occur.  The  Director,  therefore,  finds  that 
the  revised  State  rule  is  no  less  efiective 
than  30  CFR  840.14(c). 

Ohio  has  designed  a  public  notice  on 
availability  of  documents  which  Ohio 
would  post  at  that  coimty’s  office  of  the 
county  recorder  or  at  that  county’s  office 
of  the  SCS  as  specified  in  OAC  section 
1501:13-l-10(B)(2)(b).  ’This  proposed 
notice  clarifies  that  public  comments  on 
applicable  permitting,  inspection, 
enforcement,  and  regulatory  documents 
shall  also  be  available  for  public 
inspection  and  copying.  Ohio  is  also 
listing  in  the  public  notice  the  counties 
which  are  under  the  jiuisdiction  of  each 
of  its  five  coal-regulatory  district  offices. 
The  Director  finds  that  ffie  proposed 
notice  satisfies  the  requirements  of  and 
is  no  less  effective  than  30  CFR 
840.14(c)(2). 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  The  Ohio  Historic 
Preservation  Office  provided  comments 
in  support  of  the  proposed  amendment. 
No  other  public  comments  were 
received,  and  because  no  one  requested 
an  opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Ohio  program. 

The  U.S.  Department  of  Labor,  Mine 
Safety  and  Health  Administration, 
acknowledged  the  proposed  amendment 
with  no  comment.  The  U.S.  Department 
of  Agriculture,  Soil  Conservation 
Service  (SCS),  expressed  concern  with 
the  requirement  that  copies  of  all 
records,  reports,  inspection  materials, 
and  other  information  be  retained  in 
SCS  field  offices.  The  SCS  noted  that 
this  could  involve  a  substantial  amount 
of  information  in  some  counties  with 
accelerated  mining  activity.  However, 
the  SCS  was  not  against  posting  for 
public  inspection  a  description  of  the 
information  available  for  mailing  and  a 
procedure  for  obtaining  such 
information  upon  request  by  any 
resident  of  the  area  where  mining  is 
occurring.  Based  on  Ohio’s  letter  dated 
September  23, 1994  (Administrative 
Record  N.  OH-2058),  Ohio  will  make 
sure  that  any  approach  for  filing 
documents  or  posting  notices  at  SCS 


offices  would  be  acceptable  to  the  SCS. 

As  discussed  above,  die  Director  has 
determined  that  Ohio’s  options  for 
meeting  the  obligation  to  make  permit, 
inspection,  and  enforcement  documents 
available  to  the  public  in  the  county 
where  the  mining  is  occurring  or 
proposed  to  occur  are  no  less  efiective 
than  the  Federal  regulations. 

No  other  comments  were  received. 
Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
any  provisions  of  a  State  program 
amendment  that  relate  to  air  or  water 
quality  standards  promulgated  under 
the  authority  of  the  Clean  Air  Act  (42 

U. S.C  7401  et  seq.)  or  the  Clean  Air  Act 
(33  U.S.C  1251  et  seq.).  None  of  the 
revisions  that  Ohio  proposed  to  make  in 
this  amendment  pertain  to  air  or  water 
quality  standards.  Therefore,  OSM  did 
not  request  EPA’s  concurrence. 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
OSM  solicited  comments  on  the 
proposed  amendment  fixim  EPA 
(Administrative  Record  No.  OH-1993). 
The  EPA  responded  on  March  16, 1994, 
(Administrative  Record  No.  OH-1999) 
that  Ohio  should  add  language  in  its 
proposed  amendment  to  cover  both 
existing  and  proposed  mining 
operations,  llie  Director  notes  that 
Ohio’s  revised  amendment  at  OAC 
section  1501:13-1-05  (B)(2)  and 
(B)(2)(b)  covers  both  existing  and 
proposed  mining  operations  and 
therefore  satisfies  ^A’s  concerns. 

V.  Director’s  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed  program 
amendment  as  submitted  by  Ohio  on 
February  23, 1994,  and  revised  and 
resubmitted  on  July  20, 1994. 

The  Federal  regulations  at  30  CFR 
Part  935  codifying  decisions  concerning 
the  Ohio  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  efiective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to 
conform  their  programs  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 
Executive  Order  No.  12866 

This  final  rule  is  exempted  from 
review  hy  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866  (Management  Planning  and 
Review). 


51500  Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Rules  and  Regulations 


Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  hy 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections' (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  re^atory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  requirements  of  30  CFR 
Parts  730,  731  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  OMB  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  efiect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  wrill  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 


List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  5, 1994. 

Richard  J.  Seibel, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  Chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935— OHIO 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  935.15  is  amended  by 
adding  paragraph  (ttt)  to  read  as  follows: 

§  935.1 5  Approval  of  regulatory  program 
amendment 

***** 

(ttt)  The  following  amendment  to  the 
Ohio  regulatory  program,  as  submitted 
to  OSM  on  February  23, 1994,  and 
revised  on  July  20, 1994,  is  approved 
effective  October  12, 1994:  Program 
Amendment  Number  65  Revised  which 
consists  of  revisions  to  the  Ohio 
Administrative  Code  (OAC)  at  1501:13- 
1-05  concerning  a  successor  to  Ohio  to 
include  two  rules  adopted  since 
1501:13-1-05  was  first  promulgated, 
1501:13-1-10  paragraph  (B)(2) 
concerning  options  for  making 
permitting  and  other  documents 
available  to  the  public  in  the  vicinity  of 
coal  mining  operations,  and  the  public 
notice  on  the  availability  of  documents. 

(FR  Doc.  94-25172  Filed  10-11-94;  8:45  am] 
BILLING  CODE  4310-0S-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CG011-94-004] 

RIN  2115-AE46 

Special  Local  Regulations; 

International  America’s  Cup  Class 
World  Championships:  San  Diego  Bay 
and  Mission  Bay,  CA 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule  with 
request  for  comments. 

SUMMARY:  Temporary  special  local 
regulations  are  being  adopted  for  that 
portion  of  the  International  America’s 
Cup  Class  (lACC)  World  Championships 
that  is  being  conducted  in  the  waters  of 


the  Pacific  Ocean  adjacent  to  San  Diego 
Bay  and  Mission  Bay  between  October 
28, 1994  and  November  6, 1994, 
inclusive.  These  regulations  are 
necessary  to  provide  for  the  safety  of 
life,  property,  and  navigation  on  the 
navigable  waters  of  the  United  States 
during  the  scheduled  events. 

DATES:  These  regulations  become 
effective  at  10  a.m.  PDT  on  October  28, 
1994  and  terminate  at  5:30  p.m.  PST  on 
November  6, 1994,  unless  cancelled 
earlier  by  the  District  Commander. 
Comments  must  be  received  by  October 
27, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Lieutenant  Cam  Lewis,  USCG  America’s 
Cup  Patrol,  Naval  Training  Center, 
Building  302,  San  Diego,  ^lifomia 
92133-5000,  Attn:  CCGDll-94-004  or 
may  be  delivered  to  the  same  address 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  federal  holidays. 

The  Eleventh  Coast  Guard  District 
Commander  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
Eleventh  Coast  Guard  District  Office, 
Operations  Division,  501  West  Ocean 
Boulevard,  Suite  8240,  Long  Beach, 
California  90822-5399. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Cam  Lewis,  America’s  Cup 
Patrol;  telephone  number  (619)  557- 
2920. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  a  notice  of  proposed 
rulemaking  and  delaying  the  effective 
date  of  this  regulation  would  be 
contrary  to  the  public  interest  since  the 
event  is  expected  to  result  in  a  high 
concentration  of  spectator  and 
participant  vessels,  and  the  actual 
stipulations  of  the  special  local 
regulations  were  not  finalized  in  time 
for  publication  more  than  30  days  prior 
to  the  start  of  the  event. 

Although  this  regulation  is  published 
as  a  final  rule,  without  prior  notice,  an 
opportunity  for  public  comment  is 
nevertheless  desirable  to  ensure  the 
regulation  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  ADDRESSES  in  this  preamble. 
Those  providing  comments  should 
identify  the  docket  number  (CCGDll- 
94-004)  for  the  regulation  and  also 
include  their  name,  address  and 
reason(s)  for  each  comment  presented. 
Persons  wanting  acknowledgment  of 
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receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

Based  upon  the  comments  received, 
the  scope  of  the  regulation  may  be 
changed. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Cam  Lewis,  Project  Officer  for  the  Patrol 
Commander,  and  Lieutenant  Robin 
Barber,  Project  Attorney,  Eleventh  Coast 
Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  event  prompting  a  need  for  these 
Special  Local  Regulations  is  the 
International  America’s  Cup  Class 
World  Championships  which  will  be 
conducted  in  the  San  Diego  area  in 
October  and  November  1994.  In 
addition,  exhibition  races  will  be  held 
on  two  dates  in  October  and  November 
1994  within  San  Diego  Bay;  special 
local  regulations  establishing  measures 
promoting  the  safety  of  these  exhibition 
race  is  the  subject  of  separate 
rulemaking  (CGDl 1-94-006). 

These  regulations  are  intended  to 
promote  safe  navigation  on  the  waters  of 
San  Diego  Bay,  Mission  Bay  and  the 
lACC  race  venue  during  the  lACC  World 
Championship  Races  by  controlling  the 
trafiic  entering,  exiting  and  traveling 
within  these  waters.  The  anticipated 
concentration  of  spectator  and 
participant  vessels  associated  with  these 
races  poses  a  safety  concern,  which  is 
addressed  in  these  special  local 
regulations. 

A  channel  within  San  Diego  Bay  has 
been  designated  for  the  exclusive  use  of 
LACC  vessels  during  sp>ecifically 
prescribed  hours.  This  channel  (the 
America’s  Cup  Channel)  is  adjacent  to 
the  dredged  main  ship  channel  and 
bounded  by  the  shoreline  of  North 
Island. 

Within  the  geographic  area  of 
applicability  of  these  special  local 
regulations,  speed  limits  and  operating 
requirements  have  been  established  for 
orderly  passage  to  and  from  the  LACC 
shore  facilities  and  race  venue.  The 
America’s  Cup  Channel  passes  through 
the  Security  Zone  listed  in  33  CFR 
165.1105  adjacent  to  naval  piers  ) 
through  P  on  the  western  shore  of  North 
Island.  Participants,  vessels  carrying 
race  officials,  and  patrol  vessels  may 
transit  this  Security  Zone  diiring  the 
periods  these  Special  Local  Regulations 
are  in  effect,  unless  otherwise  notified 
through  Broadcast  Notice  to  Mariners 
and  by  patrol  vessels  on  scene. 

Speed  limits  and  operating 
requirements  are  also  established  for 
other  vessel  traffic  operating  within  the 


regulated  areas  during  times  when  most 
LACC  and  spectator  vessels  are  expected 
to  transit  the  harbors.  Dming  these  same 
times,  vessels  shall  not  operate 
exclusively  under  sail  within  the  ' 
regulated  areas. 

The  regulations  also  provide  for  a 
one-way  traffic  pattern  and  a  five  knot 
speed  limit.  These  requirements  will  be 
activated  by  the  Patrol  Commander 
when  necessary  to  ensure  the  safety  of 
navigation.  Activation  of  these 
regulations  will  be  announced  by  patrol 
vessels  on  scene  and  by  Broadcast 
Notice  to  Mariners. 

Additionally,  several  non-anchorage 
areas  are  established  for  the  period  of 
these  regulations  to  promote  smooth 
traffic  flow  and  ensure  access  to  docks 
and  piers. 

These  Special  Local  Regulations  will 
be  enforced  for  that  portion  of  the  race 
venue  which  is  located  within  the 
navigable  waters  of  the  United  States  to 
minimize  navigational  dangers  and 
ensure  the  safety  of  vessels  participating 
in  and  viewing  the  races.  Nonobligatory 
guidelines  are  included  for  that  portion 
of  the  race  venue  which  falls  outside  the 
naviBable  waters  of  the  United  States. 

All  vessels  which  fail  to  comply  with 
this  regulation  while  operating  within 
the  regulated  areas  during  the  regulatory 
periods  are  subject  to  citation  for  failure 
to  comply  with  this  regulation,  and 
subject  to  the  penalties  presented  in  33 
U.S.C.  1236  and  33  CFR  100.50. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  imder  Section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  Section  6(a)(3)  of 
that  Order.  It  has  been  exempted  firom 
review  by  the  Office  of  Management  and 
Budget  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures  is  imnecessary. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Pajjerwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism.  The  Coast  Guard  has 
analyzed  this  regulation  in  accordance 
with  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  regulation  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  environmental  impact  of  this 
regulation  has  been  analyzed  in  the 
Environmental  Assessment  (EA) 
prepared  by  America’s  Cup  1995,  the 
organizing  committee  of  the  races,  in 
connection  with  its  application  for  a 
Coast  Guard  regatta  permit.  A  copy  of 
the  EA  has  been  made  a  part  of  the 
public  docket  and  is  available  for  review 
at  the  Eleventh  Coast  Guard  District 
Offices  at  the  address  listed  under 
ADDRESSES. 

The  Coast  Guard  has  reviewed  the  EA 
submitted  by  the  sponsors  of  the  event, 
considered  the  environmental  impact  of 
this  regulation  and  concluded  that, 
under  section  2.B.2  of  Commandant 
Instruction  M16475.1B,  it  will  have  no 
significant  environmental  impact  and  it 
is  categorically  excluded  from  further 
environmental  documentation.  A 
Finding  of  No  Significant  Impact 
(FONSI)  has  been  prepared  in 
connection  with  the  regatta  {>ermit,  has 
been  made  part  of  the  public  docket, 
and  is  available  for  review  at  the 
address  listed  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Regulation 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233, 49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-T11001  is 
added  to  read  as  follows: 

§100.35-711001  Special  Local 
Regulations;  San  Diego  Bay,  Mission  Bay 
and  lACC  Race  Venue,  CA. 

(a)  Regulated  Areas.  This  regulation 
pertains  to  specified  portions  of  San 
Diego  Bay,  Mission  Bay  and  the  waters 
of  the  Pacific  Ocean  immediately 
ofrshore  of  San  Diego.  Within  these 
waters,  there  are  several  areas  with 
specific  regulations.  The  regulated  areas 
are  defined  as: 

(1)  West  San  Diego  Bay.  (i)  The 
following  area  is  subject  to  the 
regulations  delineated  below — ^The 
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water  area  seaward  of  a  line  connecting 
the  following  points,  beginning  at: 

32<>_43'-27.0"  N  117‘’-12'-48.0"  W;  (Harbor 
Island  Light  LLNR  1700h  thence  to 
32’-42'-51.0"  N  117‘’-12'-32.5"  W;  (North 
Island  light  “N”,  LLNR  1705);  bounded 
on  both  sides  by  the  shoreline  of  San 
Diego  Bay,  including  the  submerged 
Zuniga  Shoal  Jetty;  and  bounded  to  the 
south  by  the  COLREGS  Demarcation 
Line  described  in  section  80.1104  of  this 
chapter  (COLREG  Demarcation  Line). 

Datura:  NAD  83 

(ii)  The  following  area  (the  West 
Basin)  is  excluded  from  this  regulated 
area — ^The  waters  shoreward  of  a  line 
connecting  the  following  points, 
beginning  at: 

32<>-43'-30.0"  N  117®-12'-48.0"  W;  thence  to 
32‘’-^3'-20.0"  N  117®-13'-00.0"  W. 

Datum:  NAD  83 

(2)  America’s  Cup  Channel.  The 
following  area  is  subject  to  the 
regulations  delineated  below — ^The 
waters  bounded  by  a  line  connecting  the 
following  points,  beginning  at: 

32‘‘-40'-00.0"  N  117'*-13'-24.0"  W;  (Zungia 
Jetty  Light  “Z”,  LLNR  1520);  thence  to 
32»-39'_59.5''  N  117“-13 -36.2"  W;  thence  to 
32®-41'-44.1"  N  117®-13'-51.6"  W;  (Buoy 
“14”);  thence  to 

32'’-42'-06.5"  N  117*-13'-45.0"  W;  (Buoy 
“16”);  thence  to 

32‘’-42'-22.5"  N  117‘’-13 -34.2"  \V;  (Buoy 
“16A”);  thence  to 

32®-42'-47.4"  N  117»-13'-02.0"  W;  (Buoy 
“18”);  thence  to 

32'’-43'-00.0"  N  117“-12'-25.0"  W;  (Buoy 
“20”);  thence  to 

32®-43'-03.0"  N  117®-ll'-39.8"  W;  thence  to 
32'>-42'-31.4"  N  117‘’-10'-43.5"  W;  (Buoy 
“22”);  thence  to 

32*-41'-54.6"  N  117*-09'-54.3"  VV;  (Buoy 
“24”);  thence  to 

32»-41'-21.0"  N  117*-09'-14.0"  W;  (Pier  18, 
San  Diego-Coronado  Bay  Bridge);  thence 
to 

32'>-41'-16.0"  N  117'>-09-20.0"  W;  (Pier  15, 
San  Diego-Coronado  Bay  Bridge);  thence 
to 

32°-41'-40.5"  N  117®-09'-49.0"  VV;  thence  to 
32»-41'-52.3"  N  117*-09'-56.5"  W;  thence  to 
32»_42'-21.6"  N  117®-10'-48.0"  W;  thence  to 
32®-42'-44.5"  N  117'’-11'-14.0"  W;  thence  to 
32'>^2'-52.0"  N  117®-ll'-24.5"  W;  thence 
along  the  shoreline  to 

32'-40'-55.0"  N  117*’-13'-22.0"  W;  (Zuniga 
Jetty  Light  “V”,  LLNR  1540);  thence 
along  the  submerged  jetty,  returning  to 
the  point  of  beginning. 

Datum;  NAD  83 

(3)  Non-Anchorage  Areas.  The 
following  areas  are  non-anchorage  areas; 

(i)  AM-1;  The  waters  bounded  oy  a 
line  connecting  the  following  points, 
beginning  at: 

32*-41'-17.8"  N  117*-13-56.7"  W;  thence  to 
32“-41'-17.4"  N  117*-14'-01.0"  VV;  thence  to 
32‘>-41'-32.0"  N  lir’-14'-03.8"  W;  thence  to 
32»-41'-34.5"  N  117*-13'-58.5"  W;  thence 
returning  to  the  point  of  beginning. 


Datum:  NAD  83 

(ii)  AM-2:  The  waters  bounded  by  a 
line  connecting  the  following  points, 
beginning  at: 

32®-41'-51.3"  N  117®-13'-57.5"  W;  thence  to 
32®-41'-56.4"  N  117''-14'-12.9"  W;  thence  to 
32»_42'-10.5"  N  117‘’-14'-04.0"  W;  thence  to 
32®-42'-18.0"  N  117'’-14'-00.0"  W;  (Entrance 
Range  Front  Light,  LLNR  1500);  thence 
to 

32®-42'-12.9"  N  117®-13'-50.0"  W;  thence 
returning  to  the  point  of  beginning. 
Datum:  NAD  83 

(iii)  AM-3:  The  waters  bounded  by  a 
line  connecting  the  following  points, 
beginning  at: 

32*’^2'-41.0"  N  117‘>-13'-22.0"  W;  thence  to 
32“-42'-52.8"  N  117*-13'-24.6"  W;  thence  to 
32*-42'-55.0"  N  117®-13'-23.0"  W;  (Shelter 
Island  Light  “S”,  LLNR  1640);  thence  to 
32<>-42'-49.0"  N  117'’-13'-13.0"  W;  thence 
returning  to  the  point  of  beginning. 
Datum:  NAD  83 

(iv)  NA-4:  The  waters  bounded  by  a 
line  connecting  the  following  points, 
beginning  at: 

32®-42'-55.2"  N  117»-13'-04.0"  W;  thence  to 
32®-43'-05.7"  N  117'>-13'-04.0"  W;  thence  to 
32®_43'-19.7"  N  117®-13'-00.0"  W;  thence  to 
32»_43'-24.5"  N  117*-12'-51.8"  W;  thence  to 
32'’-43'-08.1"  N  lir-12'-58.0"  W;  thence  to 
320-42-58.1"  N  117<’-12'-54.1"  W;  thence 
returning  to  the  point  of  beginning. 
Datum;  NAD  83 

(v)  AM-5;  The  waters  bounded  by  a 
line  connecting  the  following  points, 
beginning  at: 

32®-43'-00.8"  N  117<'-ll'-23.0"  W;  thence  to 
32*-43'-01.0"  N  117*-10'-36.0"  W 

(southwest  corner  of  “B  Street”  Pier): 
thence  to 

320-42'-46.0"  N  117®-10'-33.0"  VV  (the 
shoreline  to  the  northwest  corner  of  “G 
Street”  Pier);  thence  to 
320_42'-46.2"  N  117‘’-10 -58.19"  VV;  thence 
returning  to  the  point  of  beginning. 
Datum:  NAD  83 

(4)  Mission  Bay.  The  following  area  is 
subject  to  the  regulations  delineated 
below — ^The  water  area  between  the 
COLREGS  Demarcation  Line  described 
in  §  80.1106  of  this  chapter  and  seaward 
of  Ae  West  Mission  Bay  Bridge, 
described  more  particularly  as  the  water 
area  bounded  by  the  COLREGS 
Demarcation  Line,  thence  along  the 
shoreline  to: 

32‘’-46'-07.3"  N  117“-14’-36.7"  W;  thence  to 
32®-40'-00.0"  N  117®-14'-27.8"  W;  thence 
along  the  shoreline  to  the  COLREGS 
Demarcation  Line. 

Datum:  NAD  83 

(5)  lACC  Offshore  Race  Venue.  The 
following  area  is  subject  to  the 
regulations  delineate  below — ^The 
waters  of  the  Pacific  Ocean  bounded  by 


a  line  connecting  the  following  points, 
beginning  at: 

32°-37'-18.0"  N  117®-14'-42.0"  VV  (San 

Diego  approach  “SD”);  thence  to 
32'»-34'-06.0"  N  lir-17'-00.0"  W;  thence  to 
32®-35'-12.0"  N  117“-22'^8.0"  W;  thence  to 
32‘’-41'-00.0"  N  117®-26'-00.0"  VV;  thence  to 
320-43-18.0"  N  117O-20'-00.0"  W;  thence  to 
32O-43'-i8.0"  N  117‘'-17'-00.0"  W;  thence 

returning  to  the  point  of  beginning. 

Datum:  NAD  83 

(b)  Definitions. 

AC'95  Vessels.  Any  vessel  designated 
by  AC’95  and  approved  by  the  U.S. 

Coast  Guard  Patrol  Commander  that  has 
been  given  official  duties  in  support  of 
the  World  Championship  Races.  These 
vessels  include  but  are  not  limited  to 
mark  boats,  stake  boats,  and  umpire 
boats. 

Official  Vessels.  Official  Vessels  are 
all  U.S.  Coast  Guard,  U.S.  Coast  Guard 
Auxiliary,  state  and  local  law 
enforcement  vessels,  and  civilian 
vessels  designated  by  the  Coast  Guard 
Patrol  Commander  and  flying  the 
official  patrol  vessel  flag.  The  official 
patrol  vessel  flag  is  a  white  rectangular 
flag  emblazoned  with  the  words 
“America’s  Cup  ’95”  and  depicting  two 
sailing  vessels  racing  beneath  the 
America’s  Cup  trophy.  The  civilian 
vessels  may  include  but  are  not  limited 
to  AC’95  Crowd  Control  Vessels  and 
media  vessels.  AC’95  Crowd  Control 
vessels  are  20-foot  and  23-foot  Bayliner 
power  boats  identified  by  the  word 
“PATROL”,  followed  by  a  number, 
printed  in  large  letters  on  both  sides  of 
the  vessel.  AC’95  Crowd  Control  Vessels 
will  fly  the  official  patrol  vessel  flag  and 
operate  a  yellow  and  red  flashing  light. 

Participant.  Any  lACC  race  boat. 
lACC  chase  boat  or  lACC  tender  that  is 
registered  with  AC’95  while  in 
performance  of  its  official  function 
relative  to  a  given  race. 

Patrol  Commander.  A  Patrol 
Commander  has  been  designated  by  the 
Commander,  Eleventh  Coast  Guard 
District.  The  Patrol  Commander  has  the 
authority  to  control  the  movement  of  all 
vessels  operating  in  the  regulated  areas 
and  may  suspend  the  regatta  at  any  time 
it  is  deemed  necessary  for  the  protection 
of  life  and  property. 

Note:  The  Patrol  Commander  may  be 
contacted  during  the  regulatory  periods  on 
VHF/FM  Channel  16  (156.8  MHZ)  or  Channel 
22  (157.1  MHZ)  by  calling  “Coast  Guard 
Patrol  Commander”  or  “Coast  Guard  San 
Diego.” 

Spectator  vessels.  All  vessels  not 
registered  with  the  America’s  Cup  ’95 
governing  body  (AC’95),  the  race 
sponsor,  as  a  participant  and  not 
designated  as  an  AC’95  Vessel  or  an 
Official  Vessel  by  the  Coast  Guard  Patrol 
Commander  are  spectator  vessels. 


Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Rules  and  Regulations  51503 


(c)  Special  Local  Regulations. — (1) 
West  San  Diego  Bay/America’s  Cup 
Channel.  The  following  regulations  are 
in  effect  between  the  hours  of  10  a.m. 
to  12  noon  and  3:30  p.m.  to  5:30  p.m. 
on  October  28  and  29  and  November  1, 

2  and  4, 1994,  and  as  otherwise  ordered 
by  the  Patrol  Commander  by  Broadcast 
Notice  to  Mariners: 

(i)  All  participants  shall  use  the 
America’s  Cup  Channel  when  entering 
or  departing  San  Diego  Bay. 

(ii)  Participants  shall  not  operate  their 
vessels  exclusively  under  sail  within  the 
America’s  Cup  Channel  or  within  San 
Diego  Bay  without  the  express 
permission  of  the  Patrol  ^mmander. 
Participant  vessels  shall  be  under  power 
or  tow  when  transiting  the  America’s 
Cup  Channel. 

(lii)  Spectators  and  participant  vessels 
shall  not  exceed  a  speed  of  ten  knots. 

(iv)  Spectators  sail  vessels  shall  not 
operate  exclusively  under  sail  without 
the  prior  express  permission  of  the 
Patrol  Commander. 

(v)  Spectator  vessels  shall  not  enter 
the  America’s  Cup  Channel,  as  defined 
in  paragraph  (a)(2)  of  this  section, 
except  in  the  case  of  an  emergency.  If 
equipped  with  a  VHF/FM  radio,  vessels 
shall  immediately  notify  the  Coast 
Guard  on  Channel  16  (156.8  MHZ)  of 
the  existence  of  any  emergency. 

(vi)  When  transiting  through  the 
regulated  areas  is  necessary,  spectator 
vessels  shall  make  expeditious  transit 
and  shall  not  impede  or  obstruct  the 
orderly  flow  of  vessel  traffic. 

(vii)  All  vessels  shall  follow 
instructions  of  Coast  Guard  and  Coast 
Guard  Auxiliary  vessels. 

(viii)  No  vessel  shall  anchor  in  a  non¬ 
anchorage  area  specified  in  paragraph 
(a)(3)  of  this  section,  except  in  the  case 
of  an  emergency.  If  equipped  with  a 
VHF/FM  radio,  the  vessel  shall 
immediately  notify  the  Coast  Guard  on 
Channel  16  (156.8  MHZ)  of  the 
existence  of  any  emergency. 

(2)  Mission  Bay.  The  following 
regulations  are  in  effect  between  the 
homs  of  10  a.m.  to  12  noon  and  3:30 
p.m.  to  5:30  p.m.  on  October  28  and  29 
November  1,  2  and  4, 1994,  and  as 
otherwise  ordered  by  the  Patrol 
Commander  by  Broadcast  Notice  to 
Mariners: 

(i)  Spectator  and  participant  vessels 
shall  not  exceed  five  knots. 

(ii)  Spectator  and  participant  sail 
vessels  shall  not  operate  exclusively 
under  sail  without  the  prior  express 
permission  of  the  Patrol  Commander. 

(iii)  When  transiting  through  the 
regulated  area  is  necessary,  spectator 
vessels  shall  make  expeditious  transit 
and  shall  not  impede  or  obstruct  the 
orderly  flow  of  vessel  traffic. 


(iv)  All  vessels  shall  follow 
instructions  of  Coast  Guard  and  Coast 
Guard  Auxiliary  vessels. 

(3)  /ACC  offshore  race  venue.  The 
following  regulations  are  in  effect  firom 
12  noon  to  5:30  p.m.  on  October  28  and 
29  and  November  1,  2  and  4, 1994,  and 
as  otherwise  ordered  by  the  Patrol 
Commander  by  Broadcast  Notice  to 
Mariners,  within  the  lACC  offshore  race 
venue  which  falls  within  the  navigable 
waters  of  the  United  States,  i.e.,  those 
waters  within  three  nautical  miles 
(3nm)  of  the  baseline  firom  which  the 
territorial  sea  is  measured: 

(i)  Spectator  vessels  shall  remain 
outside  the  course  perimeter,  as  marked 
by  the  AC’95  Vessels  and  Official 
Vessels. 

(ii)  All  vessels  shall  follow  the 
instructions  of  Coast  Guard  and  Coast 
Guard  Auxiliary  vessels. 

Note:  The  regulations  specified  in  this 
paragraph  apply  only  within  the  navigable 
waters  of  the  United  States.  In  all  waters 
within  the  IA(X  offshore  race  venue  v^ich 
fall  outside  the  navigable  waters  of  the 
United  States,  during  the  specified  dates  and 
times,  the  following  nonobligatory  guidelines 
apply: 

(A)  All  spectator  vessels  should 
remain  clear  of  the  race  venue  and  avoid 
interfering  with  any  participant,  AC’95 
Vessels  or  Official  Vessels.  Interference 
with  race  activities  may  constitute  a 
safety  hazard  warranting  cancellation  or 
termination  of  all  or  part  of  the  World 
Championship  race  activities  by  the 
Patrol  Commander. 

(B)  Any  unauthorized  entry  within 
the  race  course  perimeter,  as  marked  by 
the  AC’95  Vessels  and  Official  Vessels, 
by  spectator  vessels  constitutes  a  risk  to 
the  safety  of  marine  traffic.  Such  entry 
will  constitute  a  factor  to  be  considered 
in  determining  whether  a  person  has 
operated  a  vessel  in  a  negligent  manner 
in  violation  of  46  U.S.C  2302. 

(4)  One  way  traffic  and  five  knot 
speed  limit.  The  Patrol  Commander  may 
implement  one-way  traffic  patterns  and 
a  five  knot  speed  limit  in  the  regulated 
areas  or  portions  thereof  if  the  Patrol 
Commander  deems  it  necessary  to 
ensure  safe  navigation.  Notice  of  one¬ 
way  traffic  and  a  five  knot  speed  limit 
shall  be  made  by  Broadcast  Notice  to 
Mariners.  If  one-way  traffic  patterns  are 
implemented,  spectator  and  participant 
vessels  are  required  to  transit  the 
applicable  regulated  area(s)  in  either  an 
inboimd  direction  (proceeding  into  port) 
or  an  outbound  direction  (proceeding  to 
sea).  No  traffic  in  any  direction  other 
than  inbound  or  outbound  (i.e.,  cross 
traffic)  will  be  permitted  in  the  area  of 
implementation.  If  a  five  knot  speed 
limit  or  one-way  traffic  is  implemented, 
all  participant  and  spectator  vessels 


shall  also  abide  by  all  other 
nonconflicting  provisions  contained 
within  these  special  local  regulations 
associated  with  the  regulated  area.  If  a 
five  knot  speed  limit  is  implemented  in 
San  Diego  Bay,  all  traffic  entering  or 
exiting  the  harbors  will  be  required  to 
make  a  speed  of  no  more  than  five  knots 
through  the  water. 

(d)  Effective  Dates.  This  section  is 
effective  10  a.m.  PDT  on  October  28, 
1994  through  5:30  p.m.  PST  on 
November  6, 1994,  inclusive,  unless 
cancelled  earlier  by  the  District 
Commander. 

Dated:  September  22, 1994. 

R.A.  Applebaum, 

Fear  Admiral,  Coast  Guard,  Commander, 
Eleventh  Coast  Guard  District. 

(FR  Doc.  94-25155  Filed  10-11-94;  8:45  am) 
BILLING  CODE  491»-14-M 


33  CFR  Part  100 

ICGD1 1-94-0061 

PIN  2115-AE46 

Special  Local  Regulations; 

International  America’s  Cup  Class 
World  Championships  Bay  Races;  San 
Diego  Bay,  CA 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule  with 
request  for  comments. 

SUMMARY:  Temporary  special  local 
regulations  are  being  adopted  for  that 
portion  of  the  International  America’s 
Cup  Class  (lACC)  regatta  and  exhibition 
races  that  are  being  conducted  within 
San  Diego  Bay  (the  Bay)  between 
October  28, 1994  and  November  6, 1994, 
inclusive.  These  regulations  are 
necessary  to  provide  for  the  safety  of 
life,  property,  and  navigation  on  the 
navigable  waters  of  the  United  States 
during  the  scheduled  events. 

DATES:  These  regulations  become 
effective  at  10  a.m.  PDT  on  October  28, 
1994  and  terminate  at  5:30  p.m.  PST  on 
November  6, 1994,  unless  cancelled 
earlier  by  the  District  Commander. 
Comments  must  lae  received  by  October 
27, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Lieutenant  Cam  Lewis,  USCG  America’s 
Cup  Patrol,  Naval  Training  Center, 
Building  302,  San  Diego,  California 
92133-5000,  Attn:  CCGDll-94-006  or 
may  be  delivered  to  the  same  address 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  federal  holidays. 

The  Eleven^  Coast  Guard  District 
Commander  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
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be  available  for  inspection  or  copjring  at 
Eleventh  Coast  Guard  District  Office, 
Operations  Division.  501  West  Ocean 
Boulevard,  Suite  6240,  Long  Beach. 
California  90822-5399. 

FOR  FURTHER  MFORMATXM  CX)NTACT: 
Lieutenant  Cam  Lewis,  America’s  Cup 
Patrol;  telephone  number  (619)  557- 
2920. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  a  notice  of  proposed 
rulemaking  and  delaying  die  effective 
date  of  this  regulation  would  be 
contrary  to  the  public  interest  since  the 
event  is  expect^  to  result  in  a  high 
concentration  of  spectator  and 
participant  vessels,  and  the  actual 
stipulations  of  the  special  local 
regulations  were  not  finalized  in  tingte 
for  publication  more  than  30  days  prior 
to  the  start  of  the  event. 

Although  this  regulation  is  published 
as  a  final  rule,  without  prior  notice,  an 
opportunity  for  public  comment  is 
nevertheless  desirable  to  ensure  the 
regulation  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  ADDRESSES  in  this  preamble. 
Those  providing  comments  should 
identify  the  dodcet  number  (CCGDll- 
94-006)  for  the  regulation  and  also 
include  their  name,  address  and 
reasonfs)  for  each  comment  presented. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

Based  upon  the  comments  received, 
the  scope  of  the  regulation  may  be 
changed. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Cam  Lewis,  Project  Officer  for  the  Patrol 
Commander,  and  Lieutenant  Robin 
Barber,  Project  Attorney,  Eleventh  Coast 
Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  event  prompting  a  need  for  these 
Special  Local  Regulations  is  the 
International  America’s  Cup  Class 
World  Championships  which  will  be 
conducted  within  San  Diego  Bay  in 
October  and  November  1994.  In 
addition,  ocean  races  will  be  conducted 
in  the  Pacific  Ocean  offshore  of  San 
Diego  in  October  and  November  1994; 
special  local  regulations  establishing 
measures  promoting  the  safety  of  these 


ocean  races  is  the  subject  of  separate 
rulemaking  (CQ31 1-94-004)./ 

These  regulations  are  intended  to 
promote  safe  navigation  on  the  waters  of 
San  Diego  Bay  during  the  exhibition 
races  by  controlling  the  traffic  entering, 
exiting  and  traveling  within  these 
waters.  The  anticipated  concentration  of 
spectator  and  participant  vessels 
associated  with  these  races  poses  a 
safety  concon,  which  is  addressed  in 
these  special  local  regulations. 

During  the  regulatory  period 
prescribed  in  these  regulations, 
specified  portions  of  San  Diego  Bay  will 
be  closed  to  all  vessel  traffic  except 
vessels  designated  by  the  U.S.  Coast 
Guard  Patrol  Commander.  A  designated 
channel,  adjacent  to  the  dredged  main 
ship  chaimel,  bounded  by  the  shoreline 
of  North  Island  and  passing  through  the 
Security  Zone  defined  in  33  CFR 
165.1105  adjacent  to  naval  piers  J 
through  P  on  the  western  shore  of  North 
Island  will  be  available  for  non- 
paticipating  vessels  to  enter,  exit  and 
travel  within  San  Diego  Bay  during  the 
regulatory  period.  Those  vessels 
vrishing  to  use  this  channel  to  enter  or 
exit  San  Diego  Bay  must  obtain 
permission  to  proceed  from  the  Patrol 
Commander  at  least  30  minutes  prior  to 
the  expected  transit. 

Speed  limits  and  operating 
requirements  are  also  established  for 
other  vessel  traffic  operating  within  the 
regulated  areas  during  the  exhibition 
races  and  when  most  lACC  and 
spectator  vessels  are  expected  to  transit 
the  harbors.  During  these  times, 
spectator  vessels  shall  not  operate 
exclusively  under  sail  within  the 
regulated  areas. 

^ese  operating  requirements  are 
applicable  to  all  vessels  operating 
within  San  Diego  Bay  preceding,  during 
and  following  the  lACC  boat  races, 
unless  otherwise  specified. 

All  vessels  which  fail  to  comply  with 
this  regulation  while  operating  within 
the  regulated  areas  during  the  regulatory 
periods  are  subject  to  citation  for  failure 
to  comply  with  this  regulation,  and 
subject  to  the  penalties  presented  in  33 
U.S.C  1236  and  33  CFR  100.50. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  Section  3(f)  of 
Executive  Order  12666  and  does  not 
require  an  assesanent  of  potential  costs 
and  benefits  under  Section  6(a)(3)  of 
that  Order.  It  has  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  that  Order.  It  is  not 
significaat  imder  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 


expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  Department  of 
Trartsportation  regulatory  policies  and 
procedures  is  unnecessary. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  regulation  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Assessment 

The  environmental  impact  of  this 
regulation  has  been  analyzed  in  the 
Environmental  Assessment  (EA) 
prepared  by  America’s  Cup  1995,  the 
organizing  committee  of  the  races,  in 
connection  with  its  application  for  a 
Coast  Guard  regatta  permit.  A  copy  of 
the  EA  has  been  made  a  part  of  the 
public  docket  and  is  available  for  review 
at  the  Eleventh  Coast  Guard  District 
Offices  at  the  address  listed  imder 
ADDRESSES. 

The  Coast  Guard  has  reviewed  the  EA 
submitted  by  the  sponsors  of  the  event, 
considered  ffie  enidronmental  impact  of 
this  regulation  and  concluded  that, 
under  section  2.B.2  of  Commandant 
Instruction  M16475.1B,  it  will  have  no 
significant  environmental  impact  and  it 
is  categorically  excluded  from  further 
environmental  documentation.  A 
Finding  of  No  Significant  Impact 
(FONSI)  has  been  prepared  in 
connection  with  the  regatta  permit,  has 
been  made  part  of  the  public  docket, 
and  is  available  for  review  at  the 
address  listed  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Regulation 

In  consideration  of  the  foregoing  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233,  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  §  100.35-T11002  is  added  to  reed 
as  follows: 
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§100.35-711002  Special  Local 
Regulations;  San  Diego  Bay,  CA. 

(a)  Regulated  Areas.  These  regulations 
pertain  to  specified  portions  of  San 
Diego  Bay,  defined  as: 

(1)  San  Diego  Bay.  The  following  area 
is  subject  to  the  regulations  delineated 
below — ^The  water  area  seaward  of  the 
San  Diego-Coronado  Bay  Bridge  (a  line 
connecting  32®-41'-16.0"  N,  117®-09'- 
20.0"  VV  (Pier  15)  and  32'’-41'-35.0"  N, 
117“-09'-00.0"  W  (Pier  21 ));  bounded 
on  both  sides  by  the  shoreline  of  San 
Diego  Bay,  including  the  submerged 
Zuniga  Shoal  Jetty;  and  bounded  to  the 
south  by  the  COLREGS  Demarcation 
Line  described  in  section  80.1104  of  this 
chapter  (COLREGS  Demarcation  Line), 
excluding  the  following  areas: 

(i)  Shelter  Island  Yacht  Basin.  The  water 
area  shoreward  of  a  line  connecting  32®-42'- 
28.0"  N,  117‘’-14'-05.0"  W  and  32'’^2'-24.0" 
N,  117‘’-14'-13.0"  W; 

Datum:  NAD  83 

(ii)  America’s  Cup  Basin.  The  water 
area  shoreward  of  a  line  connecting  32°- 
43-19.0" N,  117®-13'07.0"  VV  and  32°- 
43-10.0"  VV,  117°-13'-12.0"  VV; 

Datum;  NAD  83 

(iii)  West  Basin.  The  water  area 
shoreward  of  a  line  connecting  32°— 43'- 
30.0"  N,  117°-12'-48.0"  W  (Harbor 
Island  Light  LLNR  1700))  and  32°-43'- 
20.0"  N,  117°-13'-00.0"  VV; 

Datum;  NAD  83 

(iv)  East  Basin.  The  water  area 
shoreward  of  a  line  connecting  32°— 43'- 
37.0"  N,  117°-ll'-07.0"  W  and  32°-43'- 
29.0"  N,  117°-11'-16.0"  VV;  and 

Datum:  NAD  83 

(iv)  Inter-Continental  Marina.  The 
water  area  shoreward  of  a  line 
connecting  32°-42'-19.0"  N,  117°-10'- 
03.0"  VV  and  32°-42'-16.0"  N,  117°-09'- 
58.0"  VV. 

Datum;  NAD  83 

(2)  America’s  Cup  Channel.  The 
following  area  is  subject  to  the 
regulations  delineated  below — ^The 
water  area  bounded  by  a  line  connecting 
the  following  points,  beginning  at: 

32°-40'-00.0"  N  117°-13'-24.0"  VV  (Zuniga 
Jetty  Light  “Z”  (LLNR  1520));  thence  to 
32°-39'-59.5"  N  117°-13'-36.2"  VV;  thence  to 
32°-41'-44.1"  N  117°-13'-51.6"  VV  (Buoy 
"14”);  thence  to 

32°^2'-06.5"  N  117°-13'-45.0 "  W  (Buoy 
"16”);  thence  to 

32°-42'-22.5"  N  117°-13'-34.2"  VV  (Buoy 
“16A”);  thence  to 

32°-42'-47.4"  N  117°-13'-02.0"  W  (Buoy 
"18”);  thence  to 

32°-^3'-00.0"  N  117°-12'-25.0"  VV  (Buoy 
"20”);  thence  to 

32°-43'-03.0 "  N  117°-ll'-39.8"  VV;  thence  to 


32°-42'-31.4"  N  117°-10'-43.5"  VV  (Buoy 
“22”);  thence  to 

32°-41'-54.6"  N  117°-09'-54.3'' VV  (Buoy 
"24”);  thence  to 

32°-41'-21.0"  N  117°-09'-14.0"  W  (Pier  18, 
.San  Diego-Coronado  Bay  Bridge;  thence 
to 

32°-41'-16.0"  N  117°-09'-20.0"  W  (Pier  15, 
San  Diego-Coronado  Bay  Bridge;  thence 
to 

32°-4i'-40.5"  N  117°-09'-49.0"  VV;  thence  to 
32°-41'-52.3"  N  117°-09'-56.5"  W;  thence  to 
32°-42'-21.6"  N  117°-10'-48.0"  W;  thence  to 
32°-^2'-44.5"  N  117°-11'-14.0"  VV;  thence  to 
32°-42'-52.0  '  N  117°-ll'-24.5"  VV;  thence  * 
along  the  shoreline  to 
32°-40'-55.0''  N  117°-13'-22.0"  VV  (Zuniga 
Jetty  Light  "V”  (LLNR  1540));  thence 
along  the  submerged  jetty,  retiirning  to 
the  point  of  b«?ginning. 

Datum:  NAD  83 

(3)  lACC  Bay  Racing  Venue.  The 
following  area  is  subject  to  the 
regulations  delineated  below — The 
waters  within  San  Diego  Bay  bounded 
by  a  line  connecting  the  following 
points,  beginning  at: 

'32°-42'-12.0"  N  117°-13'-30.0"  VV  (North 
Island  Light  “2”  (LLNR  1615));  thence  to 
32°-42'-23.5"  N  117°-13'-49.5"  VV;  thence  to 
32°-43'-08.0"  N  117°-12'-58.0"  VV;  thence  to 
32°-43'-21.0"  N  117°-12'-46.8''  W;  thence  to 
32°-13'-22.5"  N  117°-12'-00.0"  VV;  thence  to 
32°-43'-21.0"  N  117°-ll'-22.0"  VV;  thence  to 
32°-43'-10.0"  N  117°-1 0  -42.5"  W;  thence  to 
32°-^2'-42.0"  N  117°-10'-42.5"  W;  thence  to 
32°-^l'-36.6"  N  117°-09'-13.8"  VV;  thence  to 
32°-41'-38.2"  N  117°-09'-51.0 "  W;  thence 
along  the  shoreline,  returning  to  the 
point  of  beginning. 

Datum:  NAD  83 

(b)  Definitions. 

AC’95  vessels.  Any  vessel  designated 
by  AC’95  and  approved  by  the  U.S. 

Coast  Guard  Patrol  Commander  that  has 
been  given  official  duties  in  support  of 
the  World  Championship  Races.  These 
vessels  include  but  are  not  limited  to 
mark  boats,  stake  boats,  and  umpire 
boats. 

Official  vessels.  Official  V^essels  are  all 
U.S.  Coast  Guard,  U.S.  Coast  Guard 
Auxiliary,  state  and  local  law 
enforcement  vessels,  and  civilian 
vessels  designated  by  the  Coast  Guard 
Patrol  Commander  and  flying  the 
official  patrol  vessel  flag.  The  official 
patrol  vessel  flag  is  a  white  rectangular 
flag  emblazoned  with  the  words 
“America’s  Cup  ’95”  and  depicting  two 
sailing  vessels  racing  beneath  the 
America’s  Cup  trophy.  The  civilian 
vessels  may  include  but  are  not  limited 
to  AC’95  Crow'd  Control  Vessels  and 
media  vessels.  AC’95  Crowd  Control 
Vessels  are  20-foot  and  23-foot  Bayliner 
power  boats  identified  by  the  word 
"PATROL”,  followed  by  a  number, 
printed  on  both  sides  of  the  vessel. 
AC’95  Crowd  Control  Vessels  will  fly 


the  official  patrol  vessel  flag  and  operate 
a  yellow  and  red  flashing  light. 

Participant.  Any  lACC  race  boat, 
lACC  chase  boat  or  lACC  tender  that  is 
registered  with  AC’95  while  in 
performance  of  its  official  furction 
relative  to  a  given  race. 

Patrol  Commander.  A  Patrol 
Commander  has  been  designated  by  the 
Commander,  Eleventh  Coast  Guard 
District.  The  Patrol  Commander  has  the 
authority  to  control  the  movement  of  all 
vessels  operating  in  the  regulated  areas 
and  may  suspend  the  regatta  at  any  time 
it  is  deemed  necessary  for  the  protection 
of  life  and  property. 

Note:  The  Patrol  Commander  may  be 
contacted  during  the  regulatory  periods  on 
VHF/FM  Channel  16  (156.8  MHZ)  or  Channel 
22  (157.1  MHZ)  by  calling  “Coast  Guard 
Patrol  Commander”  or  “Coast  Guard  San 
Diego.” 

Spectator  vessels.  All  vessels  not 
registered  with  the  America’s  Cup  ’95 
governing  (AC’95),  the  race  sponsor,  as 
a  particip>ant  and  not  designated  as  an 
AC’95  Race  Official  or  an  Official  Vessel 
by  the  Coast  Guard  Patrol  Commander 
are  spectator  vessels. 

Transmitting  vessels.  A  special 
classification  of  spectator  vessels,  whose 
sole  purpose  for  being  underway  within 
the  waters  of  San  Diego  Bay  is  to  exit 
the  Bay  or  enter  the  Bay  and  return  to 
its  mooring.  Transiting  vessels  include 
commercial  or  military  vessels. 

(c)  Special  Local  Regulations.  The 
following  regulations  are  in  effect 
between  the  hours  of  10  a.m.  and  5:30 
p.m.  on  October  30  and  November  5, 
1994,  and  as  otherwise  ordered  by  the 
Patrol  Commander  through  Broadc.ast 
Notice  to  Mariners: 

(1)  The  area  of  San  Diego  Bay 
described  as  the  LACC  Bay  Racing 
Venue  in  paragraph  (a)(3)  of  this  section 
shall  be  closed  to  all  vessels  except 
participants,  AC’95  Vessels  and  Official 
Vessels. 

(2)  All  transiting  vessels  wishing  to 
enter  or  exit  San  Diego  Bay  through  the 
America’s  Cup  Channel,  specified  in 
paragraph  (a)(2)  of  this  section  (the 
Channel),  must  obtain  permission  to 
proceed  in  the  Channel  from  the  Patrol 
Commander  at  least  30  minutes  prior  to 
the  expected  transit  time  (prior  to 
entering  the  Channel).  Before  actual 
entry  into  the  Channel,  the  vessel  must 
notify  the  Patrol  Commander  of  its 
location  and  speed.  VHF/FM  Channel 
13  (156.65  MHZ)  is  the  designated 
channel  for  these  communications.  If 
deemed  necessary  by  the  Patrol 
Commander,  the  Coast  Guard  will 
assign  an  escort  vessel  to  accompany  the 
transiting  vessel  through  the  Channel. 
The  maximum  speed  for  transiting 
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through  the  Channel  is  ten  knots.  While 
using  the  diannel,  the  transiting  vessel 
shall  follow  all  directions  of  the  Patrol 
Commander  and  the  assigned  escort 
vessel,  if  applicable. 

(3)  Spectator  sail  vessels  shall  not 
operate  exclusively  under  sail  without 
the  prior  ej^ress  permission  of  the 
Patrol  Commander  to  do  so. 

(4)  Spectator  vessels  shall  not  enter 
the  IA(X  Bay  Racing  Venue,  as 
specified  in  paragraph  (a)(3)  of  this 
section  (and  identified  by  Official 
Vessels  and  inflatable  buoys  marking 
the  race  venue  perimeter),  or  the 
America’s  Cup  Channel,  as  specified  in 
paragraph  (a)(2)  of  this  section,  except 
in  the  case  of  an  emergency.  If  equipped 
with  a  VHF/FM  radio,  vessels  shall 
immediately  notify  the  Coast  Guard  on 
Channel  16  (156.8  MHZ)  of  the 
existence  of  any  emergency. 

(5)  Spectator  and  transiting  vessels 
shall  not  impede  or  interfere  with  AC95 
Vessels,  Official  Vessels  and  participant 
vessels. 

(6)  Spectator  and  transiting  vessels 
shall  not  exceed  a  speed  of  ten  knots. 

(7)  Five  Knot  Speed  Umtt.  Tlie  Patrol 
Commander  may  implement  a  five  knot 
speed  limit  within  the  regulated  areas, 
or  portions  thereof,  if  the  Patrol 
Commander  deems  it  necessary  to 
ensure  safe  navigation.  Notice  of  the  five 
knot  speed  limit  shall  be  made  by  a 
Broadest  Notice  to  Mariners.  If  a  five 
knot  speed  limit  is  implemented,  all 
spectator  and  transiting  trafiic,  whether 
entering  or  exiting  the  harbors,  will  be 
required  to  comply. 

(8)  Ail  vessels  sMll  follow 
instructions  of  Coast  Guard  and  Coast 
Guard  Auxiliary  vessels. 

(d)  Effective  bates.  This  section  will 
be  effective  10  a.m.  PDT  on  October  28, 
1994,  through  5:30  p  jn.  PST  on 
November  6, 1994,  inclusive,  unless 
cancelled  earlier  by  the  District 
Commander. 

Dated:  September  22, 1994. 

R.  A.  Appdbaum, 

Admiral,  U.S.  Coast  Guard  Commander, 
Eleventh  Coast  Guard  District. 

IFR  Doc.  94-25156  Filed  10-11-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[WA&-1-5539a.  WA27-1-6612a;  FRL  -5078- 

9) 

Approval  and  Promulgation  of 
Imptementatlon  Plans;  Washington 

AGCNCY:  Environmental  Protection 
Agency. 


ACTION:  Direct  final  rule. 

SUMMARY:  Environmental  Protection 
Agency  (EPA)  conditionally  approves  a 
revision  to  the  State  implementation 
plan  (SIP)  submitted  by  the  State  of 
Washington  for  the  purpose  of  bringing 
about  the  attainment  of  the  National 
ambient  air  quality  standards  (NAAQS) 
for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10). 
The  implementation  plan  was  submitted 
by  the  State  to  satisfy  certain  Federal 
requirements  for  an  approvable 
moderate  nonattainment  area  PM-10 
SIP  for  Tacoma,  Washington. 

DATES:  This  final  rule  will  be  effective 
on  December  12, 1994  unless  adverse  or 
critical  comments  are  received  by 
November  14, 1994.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston.  SIP 
Manager,  Environmental  Protection 
Agency,  Air  and  Radiation  Branch  (AT- 
082),  1200  Sixth  Av^ue,  Seattle, 
Wa^ington  98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspecti(m  at  the  Air  and  I^diation 
Do^et  and  Information  Center, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Copies  of  material  submitted  to  EPA 
may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA,  Region  10,  Air  & 
Radiation  Branch,  1200  Sixth  Avenue 
(AT-082),  Seattle,  Washington  98101, 
and  the  State  of  Washington  Department 
of  Ecology,  4450  Third  Avenue  SE., 
Lacey,  Washington  98504. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claire  Hong,  Air  and  Radiation  Branch 
(AT-082),  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  (206)  553-1813. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Tacoma,  Washington,  area  was 
designated  nonattainment  for  PM-10 
and  classified  as  moderate  under 
sections  107(d)(4)(B)  and  188(a)  of  the 
Clean  Air  Act  (CAA),  upon  enactment  of 
the  Clean  Air  Act  Amendments  (CAAA) 
of  1990.  >  See  56  FR  56694  (November 
6, 1991)  (official  designation  codified  at 
40  CFR  81.348).  The  air  quality 
planning  requirements  for  moderate 


'  The  1990  Amendments  to  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  See  Pub.  L.  No. 
101-549, 104  StaL  2399.  References  herein  are  to  the 
Clean  Air  Act.  as  amended  (“the  Act").  The  Clettn 
Air  Act  is  codified,  as  amended,  in  the  U.S.  Code 
dt  42  U.S.C  7401.  et  seg. 


PM-10  nonattainment  areas  are  set  out 
in  subparts  1  and  4  of  part  D,  title  I  of 
the  Act  2  EPA  has  issued  a  “(General 
Preamble”  describing  EPA’s  preliminary 
views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
Title  I  of  the  Act,  including  those  State 
submittals  containing  moderate  PM-10 
nooattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 

1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  ref^  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  notice  and  the  supporting 
rationale.  In  this  rulemaking  action  on 
the  State  of  Washington’s  moderate  PM- 
10  SIP  for  the  Tacoma  nonattainment 
area  (referred  to  as  Tacoma  ch*  the 
Tacoma  Tideflats),  EPA  is  applying  its 
interpretations  taking  into  consideration 
the  specific  factual  issues  presented. 
Additional  information  supporting 
EPA’s  action  on  this  particular  area  is 
available  for  inspection  at  the  address 
indicated  above.  Those  States 
containing  initial  moderate  PM-10 
nonattainment  areas  (those  areas 
designated  nonattainment  under  CAA 
section  107(d)(4)(B))  were  required  to 
submit,  among  other  things,  the 
following  provisions  by  November  15, 
1991: 

1.  Provisions  to  ensure  that 
reasonably  available  control  measures 
(RACM)  (including  such  reductions  in 
emissions  from  existing  sources  in  the 
area  as  may  be  obtained  through  the 
adoption,  at  a  minimum,  of  reasonably 
available  control  technology  (RACT)) 
shall  be  implemented  no  later  than 
December  10, 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  three  years  and 
which  demonstrate  reasonable  further 
progress  (RFP)  toward  attainment  by 
December  31, 1994;  and 

4.  Provisicms  to  ensure  that  the 
control  requirements  applicable  to 
mafor  stationary  sources  of  PM-10  also 
apply  to  major  stationary  sources  of 
PM-10  precursors  except  where  the 


2  Subpart  l  contains  provisions  applicable  to 
nonattainment  areas  generally  and  subpart  4 
contains  provisions  specifically  applicable  to  PM- 
10  nonattainment  areas.  At  times,  subpart  1  and 
subpart  4  overlap  or  conflict.  EPA  has  attempted  to 
clarify  the  relationship  among  these  provisions  in 
the  “General  Preamble”  and.  as  appropriate,  in 
today's  ntxice  and  supporting  information. 
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Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  in  the  area  (see  sections  172(c), 
188,  and  189  of  the  Act). 

Additional  provisions  are  due  at  a 
later  date.  States  with  initial  moderate 
PM-10  nonattainment  areas  were 
required  to  submit  a  permit  program  for 
the  construction  and  operation  of  new 
and  modified  major  stationary  sources 
of  PM-10  by  June  30, 1992  (see  CAA 
section  189(a)).  The  Washington  State 
Department  of  Ecology  (WDOE) 
submitted  the  new  source  review 
requirements  for  this  area  on  October 
22, 1993.  EPA  will  address  that 
submittal  in  a  separate  Federal  Register 
document. 

Such  States  also  were  required  to 
submit  contingency  measures  by 
November  15, 1993,  which  become 
effective  without  further  action  by  the 
State  or  EPA,  upon  a  determination  by 
EPA  that  the  area  has  failed  to  achieve 
RFP  or  to  attain  the  PM-10  NAAQS  by 
the  applicable  statutory  deadline  (see 
CAA  section  172(c)(9)  and  57  FR  13510- 
13512  and  13543-13544).  EPA 
addresses  the  contingency  measures  the 
State  has  submitted  for  Tacoma  in  part 
II.8  of  the  discussion  below. 

II.  This  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA’s  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
Section  110(k)(4)  of  the  Act  authorizes 
EPA  to  approve  a  plan  revision  based  on 
a  commitment  by  the  State  to  adopt 
specific  enforceable  measures  by  a  date 
certain,  but  not  later  than  one  year  after 
the  date  of  approval  of  the  plan  revision. 
EPA  would  ^en  assess  the 
approvability  of  the  submittal  after  the 
State  fulfilled  its  commitment. 

However,  if  the  State  fails  to  comply 
with  its  commitment,  section  110(k)(4) 
provides  that  a  conditional  approval 
shall  be  treated  as  a  disapproval.  If  the 
conditional  approval  is  converted  to  a 
disapproval,  the  sanctions  clock  under 
section  179  of  the  Act  and  the  Federal 
implementation  plan  clock  under 
section  110(c)(1)  of  the  Act  will  begin. 

In  this  action,  EPA  is  granting 
conditional  approval  of  the  plan 
revisions  submitted  to  EPA  for  Tacoma, 
Washington,  on  November  15, 1991  and 
June  30, 1994  (hereafter  generally 
referred  to  as  a  single  submittal),  except 
for  the  following  elements  of  the  SIP 
which  are  described  below  or  in  the 
Technical  Support  Document  associated 
with  this  rulemaking.  EPA  is  approving 
these  following  elements  without 
conditions:  exclusion  from  precursor 
controls,  the  monitoring  network,  the 
procedures  for  consultation  and  public 


notification,  the  provisions  for  revising 
the  plan  and  the  adequacy  of  funding 
and  authority. 

EPA  conditionally  approves  the 
submittal  because  it  does  not  fully  meet 
certain  applicable  requirements  of  the 
CAA  for  moderate  PM-10 
nonattainment  areas.  The  submittal  does 
not  meet  the  requirements  to  provide  for 
the  implementation  of  RACM  (including 
RACT),  to  demonstrate  timely 
attainment  of  the  PM-10  NAAQS  (or 
demonstrate  that  timely  attainment  is 
not  practicable),  and  to  provide  for 
quantitative  milestones  and  reasonable 
further  progress.  See  CAA  sections 
172(c)(1),  189(a)(1)(C),  189(a)(1)(B)  and 
189(c).  Some  of  the  control  measures 
relied  on  to  satisfy  these  requirements 
have  not  been  made  enforceable 
emission  limitations.  CAA  sections 
110(a)(2)(A)  and  172(c)(6).  However,  the 
State  has  submitted  a  commitment  to 
adopt  sp>ecific  enforceable  measures  on 
or  before  January  1, 1995,  and  to  address 
the  applicable  requirements  of  the  Act. 

In  its  June  30, 1994  SIP  revision,  the 
State  committed  to  submitting  federally 
enforceable  emission  limits  to  EPA  by 
January  1, 1995  for  the  following  major 
stationary  sources  identified  in  the  SIP; 
Buffelen  Woodworking,  Continental 
Grain,  Continental  Lime,  Domtar 
Gypsum,  Puget  Sound  Plywood,  USG 
Interiors,  US  Oil  and  Refining, 
Woodworth,  Kaiser  Aluminum  and 
Chemical  Corporation  and  Simpson 
Tacoma  Kraft  Company. 

The  submittal  is  substantive  and 
contains  some  specific  enforceable 
control  measures.  Accordingly,  EPA  is 
conditionally  approving  the  submittal, 
as  authorized  under  section  110(k)(4)  of 
the  CAA.  EPA  also  approves,  without 
conditions,  the  separable  exclusion  from 
precursor  controls  as  described  in  part 
II.5  below,  the  monitoring  network,  the 
procedures  for  consultation  and  public 
notification,  the  provisions  for  revising 
the  plan  and  the  adequacy  of  funding 
and  authority. 

Analysis  of  State  Submission 
1.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  ^  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 


*  Also  section  172(cK7)  of  the  Act  requires  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  110(a)(2). 


State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  ^A  review 
and  action  (see  CAA  section  llO(kKl) 
and  57  FR  13565).  EPA’s  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  CTR  part  51,  appendix  V.  EPA 
attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  six 
months  after  receipt  of  the  submission. 

The  State  of  Washington  Department 
of  Ecology  conducted  a  public  hearing 
to  receive  public  comment  on  the  State 
implementation  plan  revision  for  PM— 

10  in  Tacoma  on  November  7, 1991. 
WDOE  adopted  the  implementation 
plan  for  the  area  on  November  15, 1991, 
and  submitted  it  to  EPA  the  same  day. 

In  1994,  the  plan  was  revised  to  amend 
its  request  for  conditional  approval. 
WDOE  conducted  a  public  hearing  to 
obtain  public  input  on  this  revision  on 
February  17, 1994.  The  letter  revising 
the  request  for  conditional  approval  was 
submitted  to  EPA  on  June  30, 1994.  The 
November  15, 1991  and  June  30, 1994 
SIP  submittals  were  reviewed  by  EPA  to 
determine  completeness  in  accordance 
with  the  completeness  criteria  set  out  at 
40  (HFR  part  51,  appendix  V.  Letters 
dated  May  12, 1992  and  August  1, 1994, 
were  forwarded  to  the  WDOE  indicating 
the  completeness  of  the  submittals  and 
the  next  steps  to  be  taken  in  the  review 
process. 

2.  PM-10  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate  and 
current  inventory  of  actual  emissions 
from  ail  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  emissions 
inventory  should  also  include  a 
comprehensive,  accurate  and  current 
inventory  of  allowable  emissions  in  the 
area.  See,  e.g.,  CAA  section  110(a)(2)(K). 
Because  the  submission  of  such 
inventories  are  necessary  to  an  area’s 
attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emissions 
inventories  must  be  received  with  the 
attainment/nonattainment 
demonstration  submission  (see  57  FR 
13539). 

WDOE  submitted  an  emissions 
inventory  of  estimated  actual  emissions 
for  the  base  year  of  1987  and  the 
attainment  year  of  1994.  The  24-hour 
emission  inventory  identified  three 
major  source  categories  contributing  to 
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particulate  matter  in  the  Tacoma 
Tideflats.  These  are,  in  descending 
order  of  greatest  contribution,  industrial 
stack  emissions  (66  percent);  vehicle 
resuspended  road  dust  (18  percent);  and 
industrial  fugitive  emissions  (13 
percent).  Other  contributing  sources 
were  area  sources,  such  as  residential 
wood  combustion  and  motor  vehicle 
exhaust.  The  emission  inventory  is 
dominated  by  one  point  source,  the 
Simpson  Tacoma  I^ft  Company 
(Simpson),  a  paper  pulp  producer, 
which  accoimts  for  45  percent  of  the 
emission  inventory. 

For  sources  within  the  nonattainment 
area,  the  emissions  inventory  provides  a 
comprehensive  list  of  particulate 
sources  and  utilizes  appropriate  factor 
and  estimations  that  were  available  at 
the  time  the  SIP  revision  was  prepared. 
However,  the  emission  inventory  may 
underestimate  the  impact  of  PM-10 
sources  outside  of  the  nonattainment 
area.  Possibly  due  to  where  the 
nonattainment  area  boundaries  were 
drawn,  there  may  be  a  significant  source 
of  PM-10  outside  of  the  nonattainment 
area.  As  is  discussed  in  the  Technical 
Support  Document  (TSD),  substantial 
evidence  indicates  that  imported 
residential  wood  combustion  accounts 
for  a  large  portion  of  the  PM-10  in  the 
Tacoma  Tideflats.  For  further 
information,  the  reader  is  referred  to  the 
TSD  accompanying  this  action,  which  is 
available  at  the  EPA  address  indicated 
above. 

The  emissions  inventory  estimating 
actual  emissions  along  with  additional 
available  information  provides  a 
sufficient  basis  for  determining  the 
technical  adequacy  of  the  attainment 
demonstration  for  this  area  consistent 
with  the  requirements  of  section 
172(c)(3)  of  the  Clean  Air  Act.  ■*  An 
additional  attainment  year  emission 
inventory  issue,  relating  to  the 
attainment  demonstration,  and  other 
requirements,  is  the  use  of  actual 
instead  of  allowable  emission  estimates 
for  projecting  attainment.  This  issue 
will  be  discussed  in  more  detail  under 
the  demonstration  section  of  this 
document.  Again,  the  reader  is  referred 
to  the  TSD  corresponding  with  this 
action  for  further  information. 

3.  RACM  (Including  RACT) 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit 
provisions  to  ensure  that  RACM 
(including  RACT)  are  implemented  no 


^The  EPA  issued  guidance  on  PM-10  emissions 
inventories  prior  to  the  enactment  of  the  Clean  Air 
Act  Amendments  in  the  form  of  the  1987  PM-10 
SIP  Development  Guideline.  The  guidance  provided 
in  this  document  appears  to  be  consistent  with  the 
Act.  See  CAA  section  193. 


later  than  December  10, 1993  (see  CAA 
sections  172(c)(1)  and  189(a)(1)(C)).  The 
General  Preamble  contains  a  detailed 
discussion  of  EPA’s  interpretation  of  the 
RACM  (including  RACT)  requirement 
(see  57  FR  13539-13545  and  13560- 
13561). 

In  broad  terms,  the  State  should 
identify  available  control  measures 
evaluating  them  for  their  reasonableness 
in  light  of  the  feasibility  of  the  controls 
and  the  attainment  needs  of  the  area.  A 
State  may  reject  available  control 
measures  if  the  measures  are 
technologically  infeasible  or  the  cost  of 
the  control  is  unreasonable.  In  addition, 
RACM,  does  not  require  controls  on 
emissions  from  sources  that  are 
insignificant  (i.e,  de  minimis)  and 
RA(^  does  not  require  the 
implementation  of  all  available  control 
measures  where  an  area  demonstrates 
timely  attainment  of  the  NAAQS  and 
the  implementation  of  additional 
controls  would  not  expedite  attainment. 
57  FR  13540-13544. 

Washington’s  control  strategy  for  the 
Tacoma  area  provides  for  attainment  of 
the  24-hour  standard  based  on  control  of 
industrial  emissions,  fugitive  industrial 
emissions  including  resuspended  road 
dust,  and  residential  wood  combustion. 
However,  as  indicated  below,  some  of 
the  control  measures  are  deficient 
because  they  are  not  reflected  in 
enforceable  emission  limitations.  See 
CAA  sections  110(a)(2)(A)  &  172(c)(6). 
The  State  has  committed  to  address  this 
deficiency  and,  based  on  section 
110(k)(4)  of  the  CAA,  EPA  is 
conditionally  approving  the  submittal 
relative  to  the  RACM  (Including  RACT) 
requirement.  The  available  control 
measures  to  be  implemented  in  Tacoma 
include  the  following; 

a.  Industrial  Controls 

The  largest  single  reduction  in  the 
projected  emission  inventory  results 
from  the  control  of  industrial  stack 
emissions.  As  stated  earlier,  Simpson 
accounts  for  45  percent  of  the  emission 
inventory.  In  1991,  Simpson  replaced 
the  #2,3,4,5  hogged  fuel  boilers  and  #1 
oil  boiler  at  the  mill  with  a  new  hogged 
fuel  boiler.  Emissions  from  the  new 
boiler  represent  a  984  kg/day  reduction 
in  emissions,  almost  half  of  Simpson’s 
previous  emissions,  or  roughly  19 
percent  of  the  total  baseline  emissions 
inventory. 

In  addition,  changes  in  industrial 
processes  resulted  in  decreased 
emissions;  for  example,  U.S.  Oil  and 
Refining  and  Simpson  changed  fuel 
sources  to  bum  natural  gas.  The  SIP 
assumes  that  emissions  from  mobile 
sources  w'ill  grow  modestly  from  1987 
to  1994.  Even  including  these  growth 


projections,  the  overall  reduction  in 
industrial  PM-10  stack  emissions  due  to 
implementation  of  controls  for  all 
sources  combined  is  projected  to  be  17 
percent  of  the  base  year’s  inventory. 
However,  these  industrial  changes  and 
controls  have  not  been  expressed  as 
enforceable  emission  limitations.  As 
discussed  earlier,  WDOE  has  committed 
to  submit  enforceable  emissions  limits 
on  the  industrial  sources  by  January  1, 
1995. 

b.  Industrial  Fugitive  and  Resuspended 
Road  Dust 

The  Tacoma  emission  inventory 
identified  industrial  fugitive  emissions 
and  resuspended  road  dust  as 
significant  contributors  of  particulate 
matter  to  the  airshed.  The  Puget  Sound 
Air  Pollution  Control  Agency  (PSAPCA) 
is  a  local  air  pollution  control  agency 
that  has  jurisdiction  over  four  counties 
in  Washington  State;  PSAPCA ’s 
jurisdiction  includes  the  Tacoma 
Tideflats.  PSAPCA ’s  fugitive  dust 
regulation  (Regulation  I,  section  9.15) 
was  designed  to  reduce  fugitive  dust 
from  commercial  and  industrial 
activities  and  also  to  reduce  dust 
emissions  from  paved  and  unpaved 
roads  and  parking  lots. 

PSAPCA  requires  “Best  Available 
Control  Technology  (BACT)’’  under 
section  9.15  for  all  fugitive  emissions 
from  all  incinerators,  boilers, 
manufacturing  equipment  and  air 
pollution  control  equipment.  The 
Tacoma  attainment  plan  lists  and 
documents  emission  reductions  from 
several  major  facilities  that  were 
required  to  pave  roads  or  add  PM-10 
controls  as  the  result  of  PSAPCA’s 
application  of  section  9.15.  Puget  Sound 
Plywood,  Lone  Star,  Woodworth  and 
Buffelen  were  required  to  either  pave 
roads  or  modify  production  processes  to 
comply  with  section  9.15.  The  SIP 
estimates  that  the  application  of  section 
9.15  would  result  in  a  reduction  of  73 
kg/day  of  fugitive  emissions  from 
industrial  sources.  After  accounting  for 
an  increase  of  39  kg/day  due  to 
industrial  growth,  the  net  total 
reduction  from  the  base  year  to  the 
attainment  year  of  fugitive  emissions  is 
34  kg/day.  EPA  accepts  the  emission 
reductions  claimed  ftom  this  control 
measure  as  reasonable.  Since  it  is 
generally  impractical  to  source  test 
fugitive  emission  sources,  a  SIP  must 
rely  on  calculated  emission  estimates, 
and  control  efficiency  estimates,  to 
arrive  at  emission  reduction  estimates. 

Control  of  resuspended  road  dust  is  a 
significant  component  of  section  9.15. 
PSAPCA  applies  the  same  section  9.15 
BACT  provisions  to  dust  emissions  from 
both  private  and  public  paved  and 
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unpaved  roads.  In  addition,  all  private 
roadways  adjoining  paved  public  roads 
and  all  commercial  properties  with 
access  points  abutting  paved  public 
roads  in  the  Tacoma  nonattainment  area 
are  required  to  implement  BACT  to 
stabilize  vehicular  entrances  and  exits. 
The  control  measure  also  appropriately 
prioritized  preventing  material 
deposition  on  roadways  over  mitigating 
measures  after  deposition.  Looking 
specifically  at  the  control  of 
resuspended  road  dust,  the  plan  uses  an 
overall  emission  reduction  credit  of  37 
percent  from  resuspended  road  dust. 

EPA  accepts  this  estimate  as  reasonable. 

c.  Residential  Wood  Combustion 

As  previously  noted,  there  is  a 
substantial  body  of  evidence  indicating 
that  imported  residential  wood 
combustion  is  a  large  source  of 
Tacoma’s  PM-10.  All  three  receptor 
models  concluded  that  woodsmoke  was 
one  of  the  main  sources  of  particulate 
matter  in  the  Tacoma  Tideflats  area.  The 
most  recent  receptor  modeling  study 
suggested  that  residential  wo<^ 
combustion  was  an  unexpectedly  strong 
source  of  PM-10.  This  is  also  supported 
by  the  Saturation  Study  conducted  by 
EPA.  Additional  discussion  of  the 
impact  of  imported  residential  wood 
combustion  can  be  found  in  the  TSD 
associated  with  this  action.  Because  of 
the  likely  impact  of  imported  residential 
wood  combustion  on  Tacoma’s  airshed, 
the  available  control  measures  adopted 
for  residential  wood  combustion  are 
discussed  here. 

PSAPCA  initiated  a  voluntary 
woodsmoke  curtailment  program 
throughout  its  four  county  jurisdictional 
area,  including  Tacoma,  in  the  winter  of 
1987-88.  The  program  changed  to 
mandatory  curtailment  beginning  with 
the  1988-89  heating  season,  pursuant  to 
WAC  173-433  and  the  PSAPCA 
Regulation  I,  Article  13.  The  curtailment 
program  is  a  two  stage  plan.  At  Stage  I, 
which  is  imposed  when  ambient  PM-10 
levels  reach  75  pg/m^,  the  use  of 
uncertified  stoves  and  fireplaces  are 
banned.  At  Stage  B,  imposed  when  PM- 
10  levels  reach  105  pg/m^,  all 
woodheating  (fireplaces,  certified  and 
uncertified  woodstoves)  is  prohibited. 
The  program  exempts  homes  with  no 
other  source  of  heat.  WDOE  and 
PSAPCA  regulations  contain  additional 
controls,  including  the  prohibition  of  all 
fuels  except  dry,  seasoned  wood  in 
woodheating  devices.  Plume  opacity  for 
woodheating  devices  is  limited  to  20 
percent,  with  brief  exceedances  allowed 
for  fire  starting  and  stoking.  PSAPCA 
serves  as  the  primary  enforcement 
agency  for  the  curtailment  and  opacity 
portions  of  the  control  program.  Both 


WDOE  and  PSAPCA  administer  public 
education  programs  targeted  at 
residential  wood  burning.  Throughout 
the  State,  WDOE  also  enforces  a  ban  on 
the  sale  of  uncertified  woodstoves. 

The  strength  and  depth  of  the 
legislated  woodsmoke  program,  and  the 
size  and  historical  effectiveness  of  the 
agencies  involved,  demonstrates  to 
EPA’s  satisfaction  that  the  Tacoma  area 
is  achieving  a  sufficient  compliance  rate 
to  justify  the  70  percent  emission 
reduction  credit  taken  for  these 
measures.  A  more  detailed  analysis  of 
the  VVashington  woodsmoke  curtailment 
plan  is  contained  in  the  TSD.  Since 
PSAPCA  administers  the  woodsmoke 
curtailment  program  throughout  its 
four-county  jurisdictional  area  and  the 
program  affects  sources  both  within  the 
nonattainment  area  and  in  adjoining 
areas,  the  70  percent  emission  reduction 
credit  is  applicable  to  both  residential 
wood  combustion  generated  in  the 
nonattainment  area  and  imported 
residential  wood  combustion. 

As  indicated,  where  sources  of  PM-10 
contribute  insignificantly  to  the  PM-10 
problem  in  the  area,  EPA’s  policy  is  that 
RACM  does  not  require  the 
implementation  of  potentially  available 
control  measures.  57  FR  13540.  Further, 
EPA  has  indicated  that  for  some  sources 
in  areas  which  demonstrate  timely 
attainment,  RACM  does  not  require  the 
implementation  of  otherwise  available 
control  measures  that  are  not 
"reasonably”  available  because  their 
implementation  would  not  expedite 
attainment  (see  57  FR  13543).  In  the 
Tacoma  situation,  EPA  believes  the 
significant  sources,  as  well  as  several 
less  significant  sources,  of  PM-10  in  the 
area  have  been  reasonably  controlled. 
Thus,  EPA  believes  that  RACM  does  not 
require  the  implementation  of 
potentially  available  control  measures 
or  technology  for  other  de  minimis 
sources  of  PM-10  in  the  area.  Fxuther, 
EPA  believes  implementation  of  such 
additional  controls  in  this  area  would 
not  expedite  attainment. 

A  more  detailed  discussion  of  the 
individual  source  contributions,  tbeir 
associated  control  measures  and  an 
explanation  as  to  wby  certain  available 
control  measures  were  not 
implemented,  can  be  found  in  the  TSD. 
EPA  has  reviewed  the  State’s 
explanation  and  associated 
documentation  and  concludes  that  it 
adequately  justifies  the  control 
measures  to  be  implemented.  However, 
as  addressed  in  more  detail  in  part  n.4 
below,  not  all  of  the  emission 
reductions  necessary  to  ensure 
expeditious  attainment  of  the  PM-10 
NAAQS  are  embodied  in  enforceable 
emission  limitations.  Thus,  EPA  is 


conditionally  approving  the  control 
measures  submitted  for  Tacoma,  based 
upon  a  commitment  by  the  State  that  it 
will  submit  to  EPA  by  January  1, 1995, 
legally  enforceable  emission  limits  for 
the  significant  stack  sources  in  Tacoma. 
See  CAA  section  110(k)(4).  This 
conditional  approval  is  discussed 
further  in  the  section  below. 

4.  Demonstration 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit  a 
demonstration  (including  air  quality 
modeling)  showing  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994  (see  section 
189(a)(1)(B)  of  the  Act).  The  General 
Preamble  sets  out  EPA’s  guidance  on  the 
use  of  modeling  for  moderate  area 
attainment  demonstrations  (57  FR 
13539).  Alternatively,  if  the  State  does 
not  submit  a  demonstration  of 
attainment,  the  State  must  show  that 
attainment  by  December  31, 1994,  is 
impracticable  (CAA  section 
189(a)(l)(B)(ii)). 

Several  studies  have  been  conducted 
to  determine  sources  of  particulate 
matter  in  the  Tacoma  nonattainment 
area.  WDOE  and  PSAPCA  employed 
pollutant  dispersion  models  in  the 
Tacoma  nonattainment  area  using  both 
guideline  and  non-guideline  models. 
Neither  RAM  (guideline)  nor 
WYNDvalley  (non-guideline)  yielded 
results  that  were  well  correlated  to 
measured  values.  It  is  difficult  to 
determine  precisely  why  dispersion 
modeling  failed  to  yield  acceptable 
values  in  the  Tacoma  Tideflats  when 
similar  approaches  have  proven 
successful  elsewhere,  but  the  TSD  raises 
possible  explanations,  including  where 
the  boundaries  of  the  nonattainment 
were  drawn  and  how  the  background 
PM-10  concentration  was  established. 
The  reader  is  referred  to  the 
“Description  of  Air  Quality  Modeling” 
section  of  the  TSD  associated  with  this 
action  for  further  information. 

In  addition  to  dispersion  modeling, 
three  receptor  modeling  studies  were 
conducted  in  the  Tacoma  Tideflats  to 
try  to  determine  source  contribution  of 
PM-10.  Separate  from  these  receptor 
modeling  studies,  a  saturation  study 
was  conducted  to  determine  the  site  of 
maximum  impact  in  the  Tacoma 
nonattainment  area.  Unfortunately,  no 
single  study  conclusively  apportions  the 
amoimt  of  PM-10  attributable  to 
different  sources.  As  is  discussed  in  the 
TSD,  EPA  has  reservations  about  each  of 
these  studies  because  of  study  design 
flaws,  errors  in  conducting  the  study,  or 
changing  composition  of  particulate 
matter  in  the  airshed.  See  the 
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“Attainment  Demonstration”  section  of 
the  TSD  for  a  longer  discussion  of  the 
individual  studies. 

Faced  with  several  studies,  none  of 
which  were  definitive,  the  WDOE 
attempted  to  address  several  diverse 
scenarios  to  demonstrate  attainment  and 
maintenance  of  the  PM-10  NAAQS  in 
the  area.  The  SIP  contains  three 
demonstrations  of  attainment  and 
maintenance  all  using  rollback,  a 
modified  attainment  demonstration  that 
EPA  may  accept  on  a  case-by-case  basis. 
The  first  demonstration  presented  in  the 
SIP  is  based  on  receptor  modeling  and 
proportional  rollback;  the  second  used  a 
dispersion  modeling  study  and 
proportional  rollback;  and  the  last  was 
based  on  straight  rollback.  Tacoma’s  SIP 
meets  the  criteria  for  using  rollback  as 
outlined  in  EPA  guidance  (Attachment 
5  oP’PM-lO  Moderate  Area  SIP 
Guidance:  Final  Staff  Work  Product,” 
April  2, 1990).  EPA’s  primary  concern 
al^ut  the  demonstrations  in  the  SIP  is 
that  they  underestimate  the  amount  of 
PM-10  from  residential  wood 
combustion  coming  into  the 
nonattainment  area  from  surrounding 
areas. 

As  discussed  in  the  TSD,  EPA 
believes  that  when  looking  at  the 
receptor  modeling  and  saturation 
studies  as  a  whole,  there  is  a  substantial 
body  of  evidence  indicating  that 
residential  wood  combustion  was  and  is 
a  major  source  of  PM-10  in  the  airshed. 
As  discussed  in  the  TSD,  this  residential 
wood  combustion  is  probably  being 
imported  into  the  nonattainment  area, 
and  a  conservative  lower  bound 
estimate  is  that  35-45  percent  of  the 
PM-10  in  the  Tacoma  Tideflats  on  the 
design  day  is  attributable  to  residential 
wood  combustion.  A  more  detailed 
discussion  of  this  point  can  be  found  in 
the  “Attainment  Etemonstration”  of  the 
TSD. 

EPA  notes  that  there  has  been 
uncertainty  over  source  contribution  in 
the  Tacoma  nonattainment  area  despite 
numerous  efforts  by  PSAPCA,  WDOE, 
EPA  and  other  entities  to  characterize 
the  airshed.  In  reviewing  the  SEP,  EPA 
has  considered  all  relevant  studies 
referenced  in  the  SIP  as  well  as 
additional  information,  such  as  the 
saturation  study.  Based  on  these  studies, 
EPA  finds  that  imported  residential 
wood  combustion  is  a  much  larger 
source  of  PM-10  than  currently 
accounted  for  in  the  SIP. 

To  evaluate  the  impact  of  imported 
residential  wood  combustion  into  the 
nonattainment  area,  the  TSD  associated 
with  the  rulemaking  contains  a  rollback 
analysis  that  incorporates  a  relatively 
conservative  estimate  of  the  residential 
wood  combustion  being  imported  into 


the  nonattainment  area.  As  noted 
earlier,  Tacoma’s  SIP  meets  the  criteria 
for  using  rollback.  In  the  “Attainment 
Demonstration”  discussion  of  the  TSD, 
EPA  sets  out  a  rollback  scenario  that 
incorporates  the  estimate  that  35-45 
percent  of  the  PM-10  in  the  Tacoma 
Tideflats  on  the  design  day  is 
attributable  to  residential  wood 
combustion.  A  mandatory  residential 
woodsmoke  curtailment  program  is 
being  imposed  over  a  four-county  area 
that  includes  the  Tacoma  Tideflats  and 
surrounding  contiguous  areas.  As 
discussed  earlier  in  section  II.3  of  this 
document,  PSAPCA’s  mandatory 
woodstove  curtailment  program 
warrants  a  70  percent  control  measure 
credit.  After  applying  control  measure 
credit  for  the  mandatory  woodstove 
curtailment  program,  the  rollback 
scenario  presented  in  the  TSD 
demonstrates;  to  EPA’s  satisfaction,  that 
the  PM-10  NAAQS  will  be  attained  by 
1994. 

Assurance  of  attainment  and 
maintenance  rests  with  the  SIP’s  control 
measures.  The  SIP  contains  a  broad 
array  of  control  measures  aimed  at  both 
industrial  and  residential  sources.  Based 
on  the  emission  inventory  and  related 
information  about  the  estimated 
contribution  from  residential  wood 
combustion,  these  control  measures, 
when  they  are  made  fully  enforceable 
(see  below),  will  be  sufficient  to  ensure 
attainment  and  maintenance. 

It  should  be  noted  that  a  major 
problem  with  the  attainment 
demonstration  is  the  attainment  year 
emission  inventory  used  for  point 
(stack)  sources.  The  inventory  was 
based  on  actual  emission  estimates. 
EPA’s  Guideline  on  Air  Quality  Models 
(Revised,  July  1986)  generally  requires 
use  of  allowable  emissions  in 
inventories  for  the  purposes  of  modeling 
attainment  of  the  NAAQS  (see  also  CAA 
sections  110(a)(2)(A),  110(a)(2)(K)  and 
172(c)(6)  of  the  Act).  The  requirement 
takes  ihto  consideration  possible 
increases  from  existing  sources  allowed 
by  their  permits,  registrations,  or  other 
regulatory  mechanisms  and  ensures  that 
the  control  measures  relied  on  in  the 
SIP  are  based  on  enforceable  emission 
limitations.  WDOE  and  PSAPCA,  based 
on  comments  from  EPA,  were  not  able 
to  demonstrate  that  all  point  source 
emissions  in  the  nonattainment  area 
would  be  unable  to  increase 
significantly  above  actual  levels. 
Consequently,  there  is  no  objective 
assurance,  or  legally  enforceable 
mechanism  in  place,  to  restrict  a  point 
source  from  emitting  above  the 
estimated  actual  rate,  should  the  source 
have  the  physical  capacity.  Therefore,  to 
ensure  that  the  NAAQS  will  be 


protected  in  the  Tacoma  nonattainment 
area,  the  currently  allowable  emission 
limits  must  be  reduced. 

Despite  the  fact  that  Tacoma  has  been 
monitoring  daily  at  the  site  determined 
to  be  the  site  of  maximum  impact  and 
has  not  had  an  exceedance  of  the 
NAAQS  at  any  monitor  in  four  years, 
there  are  no  legal  limits  in  place  to 
prevent  future  increases  from  a  few 
industrial  facilities  that  could 
consequently  threaten  attainment  of  the 
NAAQS.  On  June  30, 1994,  WDOE 
submitted  a  request  for  conditional 
approval  of  the  Tacoma  nonattainment 
plan  based  on  a  commitment  to 
reconcile  the  actual/allowable  emission 
limitation  issue  and  thereby  establish  an 
enforceable  attainment  demonstration. 
WDOE’s  commitment  includes  a 
schedule  to  issue  regulatory  orders  to 
appropriate  point  sources  within  the 
nonattainment  area  that  will  restrict 
emissions  (i.e.  establish  allowable 
emission  limitations)  at  or  below  the 
“actual”  emission  estimates  used  in  the 
attainment  demonstration.  EPA 
conditionally  approves  the  attainment 
demonstration  for  Tacoma  on  the  basis 
of  this  commitment.  See  CAA  section 
110(k)(4).  The  revisions  to  the  emission 
limitations  for  the  affected  sources  will 
make  enforceable  the  actual  emission 
limitations  already  being  achieved  and 
implemented  in  the  area. 

Like  the  attainment  demonstration, 
Tacoma’s  SIP  contained  three 
maintenance  demonstrations.  The  first 
demonstration  is  based  on  receptor 
modeling  and  proportional  rollback;  the 
second  used  a  dispersion  modeling 
study  and  proportional  rollback;  and  the 
last  was  based  on  straight  rollback;  ‘ 
however,  the  last  demonstration  failed 
to  show  maintenance  through  1997. 

EPA  believes  that  the  failure  of  the  third 
demonstration  to  show  maintenance 
through  1997  is  due  to  the  SIP’s  low 
estimate  of  imported  residential 
woodsmoke. 

In  the  “Evaluation  of  Attainment 
Demonstration”  section  of  the 
accompanying  TSD,  EPA  considered 
additional  information  and  analyses  in 
assessing  the  maintenance 
demonstration,  including  using  rollback 
that  differs  from  the  SIP  in  its  estimate 
of  the  amount  of  residential  wood 
combustion  affecting  the  airshed.  EPA 
believes  that  after  evaluating  all  of  the 
studies  of  the  Tacoma  Tideflats,  there  is 
sufficient  evidence  to  support  an 
interpretation  that  imported  residential 
wood  combustion  is  a  much  stronger 
source  of  PM-10  than  currently 
accounted  for  in  the  SIP.  Similar  to  the 
demonstration  of  attainment  presented 
in  the  “Attainment  Demonstration”  of 
the  TSD,  EPA  believes  a  greater 
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background  value  that  accounts  for  a 
large  importation  of  residential 
woodsmoke  should  be  employed  in  the 
maintenance  demonstration.  Using  the 
emission  inventory,  growth  factors,  and 
point  source  emission  levels  presented 
in  the  SIP,  considering  additional 
information  about  the  contribution  of 
residential  wood  combustion  and 
employing  the  same  backgroimd  value 
as  was  used  in  the  attainment 
demonstration  discussed  in  the  TSD,  the 
rollback  analysis  demonstrates 
maintenance  through  1997,  and  would 
therefore  satisfy  the  initial  quantitative 
milestones  due  for  this  area,  as 
discussed  in  part  II.6  helow.  However, 
as  with  the  attainment  demonstration, 
some  of  the  control  measures  relied  on 
to  demonstrate  continued  maintenance 
of  the  PM-10  NAAQS  in  the  SIP  are 
deficient  because  they  are  not  reflected 
in  enforceable  emission  limitations.  See 
CAA  sections  110(a)(2)(A)  &  172(c)(6). 
The  State  has  committed  to  address  this 
deficiency  and,  based  on  section 
110(k)(4)  of  the  CAA,  EPA  is 
conditionally  approving  the  submittal 
relative  to  the  quantitative  milestone 
and  reasonable  further  progress 
requirements  discussed  below. 

The  accompanying  TSD  discusses  the 
dispersion,  receptor  and  saturation 
studies  conducted  in  the  Tacoma 
Ti deflats,  estimates  the  amount  of  PM- 
10  attributable  to  residential  wood 
combustion,  and  presents  a  rollback 
demonstration  for  attainment  and 
maintenance  that  incorporates  the 
estimate  that  35-45  percent  of  the  PM- 
10  in  the  Tacoma  Tideflats  on  the 
design  day  is  attributable  to  residential 
wood  combustion.  The  reader  is  referred 
to  the  TSD  associated  with  this 
document  for  a  more  detailed 
discussion  of  any  of  these  points. 

5.  PM-10  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PM-10,  also  apply  to  major  stationary 
sources  of  PM-10  precursors  unless 
EPA  determines  such  sources  do  not 
contribute  significantly  to  PM-10  levels 
in  excess  of  the  NAAQS  in  that  area  (see 
section  189(e)  of  the  Act).  The  General 
Preamble  contains  guidance  addressing 
how  EPA  intends  to  implement  section 
189(e)  of  the  Act  (see  57  FR  13539- 
13540  and  13541-13542). 

The  three  receptor  modeling  studies 
conducted  in  the  Tacoma  Tideflats 
show  that  sulfates  and  nitrates  are  not 
8  significant  portion  of  the  Tacoma  PM- 
10  in  the  airshed.  The  three  studies  are 
discussed  in  the  TSD.  The  two  receptor 
modeling  studies  conducted  during  the 
1980s  show  that  nitrates  accounted  for 
less  than  4  percent  of  the  total  PM-10 


s.ampled  mass,  while  sulfates 
contributed  even  less  measuring  less 
than  2.5  percent. 

The  third  receptor  modeling  study, 
the  Evaluation  of  the  Atmospheric 
Deposition  of  Toxic  Contaminants  to 
Puget  Sound  study  was  conducted  in 
the  Tacoma  Tideflats  during  1989  and 
1990.  The  Atmospheric  Deposition 
Study  collected  fine  particulate  (<  2.5 
pm)  and  coarse  particulate  (<  50  pm). 
Most  of  the  precursor  particles  would  be 
occurring  in  the  fine  particle  range.  The 
analysis  of  the  fine  particles  showed 
that  SO4  was  9.3  percent  of  the  total 
mass  of  fine  particles,  while  NO3 
accounted  for  approximately  5  percent 
of  total  mass  of  fine  particles.  As 
discussed  in  the  “Evaluation  of 
Attainment  Demonstration”  in  the 
accompanying  TSD,  the  Atmospheric 
Deposition  Study  was  conducted  during 
a  period  when  the  airshed  was 
considerably  cleaner  than  the  design 
year.  Moreover,  control  measures  were 
in  place  during  the  Atmospheric 
Deposition  Study’s  sampling  period; 
five  of  the  sampling  days  occurred 
during  a  ban  on  the  use  of  uncertified 
woodstoves.  Therefore,  the  results  of 
this  study  are  likely  to  show  less  PM- 
10  due  to  woodsmoke  than  probably 
occurred  during  the  design  year. 
Correspondingly,  the  study’s  assessment 
of  the  amount  of  SO4  and  NO3  found  in 
the  airshed  is  likely  to  be  greater  on  a 
percentage  basis  than  would  have  been 
the  case  during  the  design  year. 

Due  to  the  relatively  small  amount  of 
sulfates  and  nitrates  in  the  airshed,  EPA 
has  determined  that  it  is  unlikely  that 
precursors  do  not  contribute 
significantly  to  PM-10  levels  which 
exceed  the  NAAQS  in  Tacoma.  In 
addition  to  these  receptor  analyses,  a 
review  of  the  emissions  inventory  for 
this  area  did  not  reveal  any  major 
stationary  sources  of  PM-10  precursors. 
The  effect  of  this  finding  is  to  exclude 
major  stationary  sources  of  PM-10 
precursors  from  PM-10  nonattainment 
area  control  requirements. 

While  EPA  is  making  a  general 
finding  about  the  contribution  of  PM-10 
precursors  for  Tacoma,  the 
determination  is  based  on  the  current 
character  of  the  area  including  the 
existing  mix  of  sources  in  the  area.  It  is 
possible,  therefore,  that  future  growth 
could  change  the  significance  of 
precursors  in  the  area.  The  EPA  intends 
to  issue  future  guidance  addressing  such 
potential  changes  in  the  significance  of 
precursor  emissions  in  an  area. 

6.  Quantitative  Milestones  and 
Reasonable  Further  Progress  (RFP) 

The  PM-10  nonattainment  area  plan 
revisions  demonstrating  attainment 


must  contain  quantitative  milestones 
which  are  to  be  achieved  every  three  (3) 
years  until  the  area  is  redesignated 
attainment  and  which  demonstrate  RFP, 
as  defined  in  section  171(1),  toward 
attainment  by  December  31, 1994  (see 
section  189(c)  of  the  Act).  Reasonable 
further  progress  is  defined  in  CAA 
section  171(1)  as  such  annual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  Part  D  or  may  reasonably  be  required 
by  the  Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date. 

While  section  189(c)  plainly  provides 
that  quantitative  milestones  are  to  be 
achieved  until  an  area  is  redesignated 
attainment,  it  is  silent  in  indicating  the 
starting  point  for  counting  the  first  3- 
year  period  or  how  many  milestones 
must  be  initially  addressed.  In  the 
General  Preamble,  EPA  addressed  the 
statutory  gap  in  the  starting  point  for 
counting  the  3-year  milestones, 
indicating  that  it  would  begin  from  the 
due  date  for  the  applicable 
implementation  plan  revision 
containing  the  control  measures  for  the 
area  (i.e.,  November  15, 1991  for  initial 
moderate  PM-10  nonattainment  areas). 
See  57  FR  13539.  As  to  tbe  number  of 
milestones,  EPA  believes  that  at  least 
two  milestones  must  be  initially 
addressed.  Thus,  submittals  to  address 
the  SIP  revisions  due  on  November  15, 
1991  for  the  initial  moderate  PM-10 
nonattainment  areas  must  demonstrate 
timely  attainment  of  the  PM-10 
NAAQS,  the  second  milestone  should, 
at  a  minimum,  provide  for  continued 
maintenance  of  the  standards.  ^ 

In  implementing  RFP  for  this  initial 
moderate  area,  EPA  has  reviewed  the 
attainment  demonstration  and  control 
strategy  for  the  area  to  assess  whether 
the  initial  milestones  have  been 
satisfied  and  to  determine  whether 
annual  incremental  reductions,  different 


>  Section  189(c)  provides  that  quantitative 
milestones  are  to  be  achieved  "until  the  area  is 
redesignated  attainment.’’  However,  this  endpoint 
for  quantitative  milestones  is  speculative  because 
redesignation  of  an  area  as  attairunent  is  contingent 
upon  several  factors  and  future  events. 

EPA  believes  it  is  unreasonable  to  require 
planning  for  each  nonattainment  area  to  cover 
quantitative  milestones  years  into  the  future 
because  of  the  possibility  that  such  time  may  elapse 
before  an  area  is  in  fact  redesignated  attainment.  On 
the  other  hand,  EPA  believes  it  is  reasonable  for 
States  initially  to  submit  a  sufficient  number  of 
milestones  to  ensure  that  there  is  continuing  air 
quality  protection  beyond  the  attainment  deadline. 
Addressing  two  milestones  will  ensure  that  the 
State  continues  to  maintain  the  NAAQS  beyond  ttie 
attainment  date  for  at  least  some  period  during 
which  an  area  could  be  redesignated  attainment. 
However,  in  all  instances,  additional  milestones 
must  be  addressed  if  an  area  is  not  redesignated 
attainment  within  the  time  period  covered  by  the 
initial  milestones. 
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bom  those  provided  in  the  SIP,  should 
be  required  in  ord^  to  ensure 
attainment  of  the  PM-10  NAAQS  by 
December  31, 1994  (see  CAA  section 
171(1)).  As  indicated,  the  State  of 
Washington’s  PM-10  SEP  for  Tacoma 
demonstrates  attainment  in  1994  and 
maintenance  through  1997,  and 
therefore  would  satisfy  RFP  and  initial 
quantitative  milestones  (see  57  FR 
13539)  if  all  of  the  control  measures 
relied  upon  were  reflected  in 
enforceable  emission  limitations. 
However,  as  discussed  previously, 
WDOE  and  PSAPCA  based  attainment 
and  maintenance  demonstrations  on 
actual  emission  estimates  instead  of  the 
required  allowable  rates.  The  State  has 
committed  to  adopt  the  necessary 
enforceable  allowable  emission  limits 
by  January  1, 1995.  Accordingly,  as  with 
other  requirements  discussed  elsewhere 
in  this  document.  EPA  is  conditionally 
approving  the  submittal  relative  to  the 
lUT  and  initial  milestone  requirements. 
CAA  section  110(k)(4). 

7.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  WDOE 
and  EPA  (see  CAA  sections  172(c)(6), 
110(a)(2)(A)  and  57  FR  13556).  EPA 
criteria  addressing  the  enforceability  of 
SIP’S  and  SIP  revisions  were  stated  in  a 
September  23, 1987,  memorandiim 
(with  attachments)  horn  J.  Craig  Potter. 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (see  57  FR  13541). 
Nonattainment  area  plan  provisions 
must  also  contain  a  program  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SIP 
(see  CAA  section  110(a)(2)(C)). 

WDOE’s  control  measvires  and 
regulations  for  control  of  Particulate 
Matter,  which  are  contained  in  the  SIP, 
are  addressed  above  imder  the  section 
headed  “RACM  (including  RACT).” 
These  control  measiires  apply  to  the 
types  of  activities  identified  in  that 
discussion  including,  for  example, 
fugitive  emissions  from  point  sources; 
vehicle  resuspended  road  dust;  and 
residential  wood  combustion.  The  SIP 
provides  that  the  afiected  activities  will 
be  controlled  throughout  the  entire 
nonattainment  area. 

The  TSD  contains  further  information 
on  enforceability  requirements 
including  enforceable  emission 
limitations;  a  description  of  the  rules 
contained  in  the  SIP  and  the  source 
types  subject  to  them;  test  methods  and 
compliance  schedules;  malfunction 
provisions;  excess  emission  provisions; 
correctly  dted  references  of 
incorpOTated  methods/rules;  and 
reporting  and  recordkeeping 
requirements. 


Both  WDOE  and  PSAPCA  have 
responsibilities  in  the  implementaticm 
and  enforcement  of  control  measures  in 
the  Tacoma  nonattaimnent  area. 
PSAPCA  retains  authority  over  all  area 
sources  and  all  but  the  two  stationary 
sources  in  Tacoma  that  are  regulated  by 
the  Department  of  Ecology.  PSAPCA  has 
many  compliance  inspectors  and,  as 
discussed  further  in  the  TSD,  EPA 
considers  PSAPCA ’s  staffing  level 
adequate  to  ensure  that  the  Tacoma 
attainment  plan  is  fully  implemented. 

As  a  necessary  adjunct  of  its 
enforcement  program,  PSAPCA  also  has 
broad  powers  to  adopt  rules  and 
regulations,  issue  orders,  assess 
penalties,  require  access  to  records  and 
information,  and  receive  and  disburse 
funds.  The  Washington  State 
Department  of  Ecology  has  adequate 
audiority  to  implement  and  enforce  the 
plan  in  the  event  PSAPCA  fails  to  make 
a  good  faith  efiort  to  implement  and/or 
enforce  the  regulations. 

The  two  poult  sources  in  the  Tacoma 
nonattainment  area  not  under 
PSAPCA ’s  jurisdiction  are  the  Simpson 
Tacoma  Kraft  Company  and  Kaiser 
Aluminum  and  Chemical  Corporation. 
These  sources  are  regulated  by  the 
Washington  State  Etepartment  of 
Ecology.  The  Washington  State 
Department  of  Ecology’s  legal 
au^orities,  personnel  and  funding 
sources  are  ^scussed  in  the 
accompanying  TSD.  EPA  finds  these 
authorities  and  funding  mechanisms 
adequate  to  ensure  that  the  State  will  be 
able  to  enforce  the  control  measures  in 
the  Tacoma  nonattainment  area. 

Controls  on  area  sources,  such  as  the 
residential  wood  combustion  program 
and  the  fugitive  dust  control  program 
are  also  enforceable.  Discussion  and 
justification  of  EPA’s  reasoning  can  be 
found  in  the  control  measure  section  of 
this  dociunent  and  the  TSD. 

However,  as  discussed  elsewhere  in 
this  document,  the  use  of  actual 
emission  estimates  rather  than  the 
significantly  higher  emission  limits 
allowed  in  the  current  WDOE  or 
PSAPCA  regulations  is  unacceptable. 
WDOE,  PSAPCA,  and  EPA  could  only 
enforce  the  allowable  emissions  that  are 
currently  contained  in  the  WDOE  or 
PSAPCA  regulations.  There  are  no 
mechanisms  for  any  of  the  regulatory 
agencies  to  enforce  the  emission 
estimates  used  in  the  attainment  and 
maintenance  demonstration  because 
they  are  well  below  the  legal  limits 
allowed  in  the  WDOE  or  PSAPCA 
regulations. 

A  discussion  regarding  the  use  of 
actual  instead  of  allowable  emissions 
contained  in  the  demonstration  portion 
of  this  document  provides  background 


for  the  enforceability  decision.  The 
Region  is  granting  a  conditional 
approval  of  the  Tacoma  attainment  plan 
based  on  the  commitment  contained  in 
the  June  30, 1994,  submittal  which  will 
make  the  emissions  fi'om  point  sources 
enforceable  at  or  below  the  levels  used 
to  demonstrate  attainment  and 
maintenance.  EPA  will  need  additional 
technical  documentation  from  WDOE  if 
the  emission  levels  in  the  regulatory 
orders  are  greater  than  those  used  in  the 
attainment  and  three  year  maintenance 
demonstrations.  Additionally,  WDOE 
would  need  to  provide  cogent 
attainment  and  maintenance 
demonstrations  in  order  for  the  SIP  to  be 
fully  approved. 

8.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act.  all  moderate  nonattainment  area 
SIP’S  that  demonstrate  attainment  must 
include  contingency  measures  (see 
generally  57  FR  13510-13512  &  13543- 
13544).  These  measures  must  be 
submitted  by  November  15, 1993,  for 
the  initial  moderate  nonattainment 
areas.  Contingency  measures  should 
consist  of  other  available  measures  that 
are  not  part  of  the  area’s  core  control 
strategy.  These  measures  must  take 
effect  without  further  action  by  the  State 
or  EPA,  upon  a  determination  by  EPA 
that  the  area  has  failed  to  make  RFP  or 
attain  the  PM-10  NAAQS  by  the 
applicable  statutory  deadline. 

Assessing  the  adequacy  of  Tacoma’s 
contingency  measures  is  tied  to  the 
attainment  demonstration  because 
Tacoma  has  submitted  industrial 
emissions  controls  in  excess  of  those 
needed  to  demonstrate  timely 
attainment  of  the  PM-10  NAAQS  as  a 
contingency  measure.  As  discussed 
above,  Simpson’s  boiler  replacement 
alone  represents  a  984  kg/ day  reduction 
in  emissions,  almost  half  of  Simpson’s 
previous  emissions,  or  roughly  19 
percent  of  the  total  baseline  emissions 
inventory.  Based  on  the  rollback 
discussion  provided  in  the 
accompanying  TSD,  the  Tacoma  SIP 
contains  emissions  limits  and 
contingency  measures  that  provide  for 
reductions  greater  than  the  25  percent 
contingency  measure  emissions 
reduction  value  suggested  in  the 
General  Preamble  (57  FR  13543-13544). 
Further  discussion  can  be  found  in  the 
“Contingency  Measure”  section  of  the 
accompanying  TSD. 

The  contingency  measures  submitted 
as  part  of  the  Tacoma  SIP  ranged  from 
a  commitment  to  implement  mobile 
source  controls  to  crediting  the  emission 
limitations  already  existing  in  the  SIP 
that  would  be  in  excess  of  those  needed 
to  address  the  RACM  (including  RACT) 


Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Rules  and  Regulations  51513 


requirement.  The  two  mobile  source 
contingency  measures  in  the  1991  SIP 
were  directed  at  reducing  emissions 
from  diesel  vehicles:  (1)  the 
establishment  of  an  inspection  and 
maintenance  (I/M)  program,  and  (2)  the 
reduction  in  sulfur  content  of  on- 
highway  diesel  fuel.  In  1993, 

Washington  State  expanded  its  I/M 
program  to  include  the  Tacoma  area, 
and  the  desulfurization  program  was 
implemented  nationally. 

Only  the  measures  that  are  being 
implemented  prior  to  a  determination 
that  the  area  has  failed  to  timely  attain 
or  achieve  RFP,  that  would  be  in  excess 
of  those  necessary  to  provide  for  timely 
attainment  of  the  PM-10  NAA  QS  and 
that,  therefore,  go  beyond  RACM 
(including  RACT)  can  be  relied  on  as 
contingency  measures.  The  measures 
will  provide  for  continued  emissions 
reduction  progress  beyond  the  core 
control  strategy.  Further,  because  the 
State  would  implement  these 
precautionary  measures  prior  to  a 
determination  that  the  area  has  failed  to 
timely  attain  the  NAAQS  or  achieve 
RFP,  these  measmes  essentially  provide 
advance  contingency  benefit  and  satisfy 
the  requirement  that  they  "lake  effect . 

. .  without  further  action  by  the  State, 
or  the  Administrator.”  EPA  believes  it 
would  be  unreasonable  to  penalize  or 
otherwise  discourage  the  State  from 
taking  the  arguably  more  precautionary 
air  quality  management  step  of 
accelerating  the  implementation  of  these 
contingency  measures. 

However,  it  cannot  be  determined 
whether  these  measures  are  in  excess  of 
those  necessary  to  provide  for 
expeditious  attainment  and  necessary  to 
address  RACM  (including  RACT)  until 
the  State  addresses  the  deficiencies 
associated  with  its  core  control  strategy. 
As  indicated  elsewhere,  the  State  has 
committed  to  convert  measures 
necessary  to  address  RACM  (including 
RACT)  to  enforceable  emission 
limitations.  Until  this  commitment  is 
fulfilled,  EPA  cannot  conclude  that  the 
contingency  measures  go  beyond  the 
core  control  strategy. 

Therefore,  EPA  is  conditionally 
approving  these  contingency  measures. 
Due  to  the  submission  of  emission 
reductions  that  are  purportedly  in 
excess  of  those  necessary  to  demonstrate 
timely  attainment  and  necessary  to 
satisfy  RACM  as  a  contingency  measure, 
final  approval  or  disapproval  of  these 
contingency  measures  must  be 
determined  when  WDOE  submits  the 
regulatory  orders  establishing 
enforceable  emission  limits  for  the 
stationary  sources  in  the  Tacoma 
Tideflats. 


III.  Implications  of  This  Action 

EPA  conditionally  approves  the  plan 
revisions  submitted  to  ^A  for  the 
Tacoma,  Washington,  nonattainment 
area  on  November  15, 1991,  and  June 
30, 1994,  except  for  the  following 
elements  which  EPA  approves  in  full. 
EPA  also  approves,  without  conditions, 
the  separable  exclusion  from  precursor 
controls  as  described  in  part  II.5  above, 
the  monitoring  network,  the  procedures 
for  consultation  and  public  notification, 
the  provisions  for  revising  the  plan  and 
the  adequacy  of  funding  and  authority. 
EPA  will  assess  the  final  approvability 
of  the  submittals  EPA  is  conditionally 
approving  after  the  State  fulfills  its 
commitment  to  submit  enforceable 
emission  limitations  by  January  1, 1995. 
If  the  State  fails  to  comply  with  its 
commitment,  the  conditional  approval 
will  become  a  disapproval. 

IV.  Administrative  Review 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2224),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  OMB  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  1 2, 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements,  (see  CAA 
section  307(b)(2),  42  U.S.C.  7607(b)(2)). 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
on  December  12, 1994  unless  adverse 
comments  are  received  by  November  14, 
1994.  If  the  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule  (please  see  the  proposed 
rule  published,  simultaneously,  in  the 
proposal  section  of  this  Federal 
Register). 


Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
aSd  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A. ,  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  State’s 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  State- 
enforceability.  Moreover,  EPA’s 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  State  requirements 
nor  does  it  substitute  a  new  Federal 
requirement. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory’  and  regulatory 
requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 


51514  Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Rules  and  Regulations 


Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Note;  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of 
Washington  was  approved  by  the  Director  of 
the  Office  of  Federid  Registo-  on  July  1 . 1982. 

Doted;  September  20, 1994.  * 

Gerald  A.  Emison, 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Reflations  is  amended  as 
follows: 

PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  WW— Washington 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)(48)  to  read  as 
follows: 

§  52.2470  MentiOcation  of  plan. 
***** 

(c)*  *  * 

(48)  On  November  15, 1991,  the 
Director  of  WDOE  submitted  to  EPA  a 
PM-10  ncmattainment  area  SIP  revision 
for  the  purpose  of  bringing  about 
attainment  of  the  National  ambient  air 
quality  standards  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PM-10).  The 
implementation  plan  was  submitted  by 
the  State  to  satisfy  certain  Federal  Clean 
Air  Act  requirements  for  an  approvable 
moderate  nonattainment  area  PM-10 
SIP  for  Tacoma,  Washin^on. 

(i)  Incorporaticm  by  reference. 

(A)  Letters  dated  November  13, 1991 
and  June  30, 1994  from  WDOE  to  EPA 
submitting  revisions  to  the  State  of 
Washington  SIP. 

(B)  State  Implementation  Plan  for 
Particulate  Matter  in  the  Tacoma 
Tideflats,  Pierce  County,  including 
appendices  A-F,  dated  November  1991, 
and  adopted  November  14, 1991. 

|FR  Doc.  94-25204  Filed  10-11-94;  8:45  ami 
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40CFRPart52 

[NH14-1-5672;  A-1-FRL-6085-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Hampshire;  Enhanced  Inspection  and 
MWntenance  in  Hillsborough, 
Merrimack,  Rockingham,  and  Strafford 
Counties 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  EPA  is  conditionally 
approving  a  State  Implementation  Plan 
(S^)  revision  submitted  by  the  State  of 
New  Hampshire.  This  revision  requires 
and  establishes  an  enhanced  motor 
vehicle  inspection  and  maintenance 
program  in  the  counties  of  Hillsborough. 
Merrimack,  Rockingham,  and  Strafford. 
The  intended  effect  of  this  action  is  to 
conditionally  approve  the  New 
Hampshire  raohanced  inspection  and 
maintenance  program.  This  action  is 
being  taken  in  accordance  with  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  November  14, 

1994.. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the  Air. 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  New  England  Region.  One 
Congress  Street,  10th  Floor,  Boston,  MA; 
Air  and  Radiation  Docket  and 
Informaticm  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
(LE-131),  Washin^on,  E)C  20460;  and 
Air  Resources  Division,  Department  of 
Environmental  Services,  64  North  Main 
Street.  Caller  Box  2033,  Concord,  NH 
03302-2033. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  X.  Hagerty,  (617)  565-3224. 

SUPPLEMENTARY  INFORMATION: 

I.  Clean  Air  Act  Requirements 

The  Clean  Air  Act,  as  amended  in 
1990  (CAA  or  Act),  requires  certain 
States  to  revise  and  improve  existing  1/ 
M  programs  or  implement  new  ones.  All 
ozone  nonattainment  areas  classified  as 
moderate  or  worse  must  implement  a 
basic  or  enhanced  I/M  program 
depending  upon  its  nonattainment 
classification,  regardless  of  previous 
requirements.  In  addition.  Congress 
directed  the  EPA  in  section  182(aK2)(B) 
to  publish  updated  guidance  for  State  1/ 
M  programs,  taking  into  consideration 
findings  of  the  Administrator’s  audits 
and  investigations  of  these  programs. 
The  States  must  incorporate  EPA’s 
guidance  into  SIPs  for  all  areas  required 
by  the  Act  to  have  an  I/M  program. 
Metropolitan  statistical  areas  with 
populations  of  100,000  or  more  that  are 
within  the  Northeast  Ozone  Transport 
Region  also  are  required  to  meet  ^A 
guidance  for  enhanced  I/M  programs. 

II.  Background 

The  EPA  has  designated  three  areas  as 
nonattainment  for  ozone  in  the  State  of 
New  Ham])shire.  The  New  Hampshire 
portion  of  the  Boston-Lawrence-Salem 
Consolidated  Metropolitan  Statistical 


Area  is  classified  serious  for  ozone,  the 
Portsmouth-Dover-Rochester 
Metropolitan  Statistical  Area  (MSA), 
also  classified  serious  for  ozone,  and  the 
Manchester  MSA,  classified  marginal 
for  ozone.  The  designations  for  ozone 
were  published  in  the  Federal  Register 
(FR)  on  November  6, 1991  (56  FR  56694) 
and  November  30, 1992  (57  FR  56762) 
and  have  been  codified  in  the  Code  of 
Federal  Regulations  (CFR)  at  40  CFR 
81.300  through  81.437.  Based  on  these 
nonattainment  designations,  an 
enhanced  I/M  program  is  required  in 
Hillsborough,  Rockingham,  and 
Strafford  Counties.  In  addition,  these 
MSAs  have  populations  of  over  100,000 
and  are  included  in  the  Ozone 
Transport  Region. 

Although  parts  of  Merrimack  County 
are  in  the  Manchester  MSA,  the  county 
could  be  exempted  since,  in  New 
England,  MSAs  are  defined  by  town,  not 
by  county;  more  than  fifty  percent  of  the 
MSA  population  would  still  be  in  the  1/ 
M  program;  and  the  population  density 
is  less  than  200  persons  per  square  mile. 
Under  EPA’s  I/M  rule  40  CFR 
51.350(b)(1)  such  portions  of  Merrimack 
County  are  not  required  to  implement  1/ 
M.  However,  all  of  Merrimack  County  is 
included  to  {hovide  an  opportunity  to 
generate  enforceable  emission 
reductions  that  may  be  used  to  help 
provide  opportunity  for  economic 
growth. 

By  this  action.  EPA  is  conditionally 
approving  the  New  Hampshire  I/M  SIP 
revision.  EPA  has  reviewed  the  State 
submittals  against  the  statutory 
requirements  under  the  Act  and  for 
consistency  with  EPA  regulations.  In 
letters  dated  May  19. 1994  and  June  28, 
1994,  New  Hampshire  indicated  its 
intent  to  address  a  number  of 
outstanding  i^ues  discussed  in  this 
document  as  well  as  in  the  July  18. 1994 
notice  of  proposed  rulemaking  (NPR), 
and  to  submit  necessary  revisions  to 
EPA  by  August  18, 1994.  New 
Hampshire  submitted  such  revisions  on 
August  18.  They  are  consistent  with  the 
NPR  as  discussed  below  and  fully  meet 
the  requirements  of  the  1/M  rule,  except 
for  the  portions  being  conditionally 
approved  in  this  document. 

Three  parts  of  the  program,  on-road 
testing,  compliance  via  diagnostic 
inspection,  and  enforcement  against 
inspectors  require  more  time  to  resolve 
and  provide  the  basis  for  today’s 
conditional  approval.  As  requested  by 
New  Hampshire,  the  state  will  have 
until  July  29, 1995  to  submit  revisions 
to  address  these  three  areas.  If  such 
revisions  are  submitted  by  that  date, 
fulfill  the  conditions  set  forth  in  this 
document,  and  fully  meet  the 
requirements  of  the  I/M  rule,  the  state 
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will  have  met  the  specified  conditions 
and  the  1/M  SIP  will  be  fally  approved. 

If  not,  this  omditional  approval  will 
automatically  convert  to  a  disapproval. 

A  summary  of  EPA’s  anal)rsis  is 
provided  below.  In  addition,  more 
detailed  support  for  conditionally 
approving  the  State  submittal  is 
contained  in  the  technical  support 
document  which  is  available  from  the 
New  England  Regional  Office,  listed 
abova 

On  November  5. 1992  (57  FR  52950), 
EPA  published  a  final  regulation 
establishing  the  I/M  requirements, 
pursuant  to  sections  182  and  187  of  the 
Act.  The  I/M  regulation  was  codified  at 
40  CFR  part  51,  subpart  S,  and  requires 
States  to  submit,  by  November  15, 1993, 
an  I/M  SIP  revision  including  all 
necessary  legal  authority  and  the  items 
specified  in  40  CFR  51.350(aKl)  through 
51.373. 

III.  State  Submittal 

On  F^miary  28, 1994,  April  19, 1994. 
and  April  21, 1994,  the  State  of  New 
Hampshire  submitted  an  I/M  SIP  for  its 
three  nonattainment  areas.  Public 
hearings  for  the  submittals  were  held  on 
January  5  and  6, 1994  for  the  February 
28, 1994  SIP  submittal,  and  on  March  8, 
1994  for  the  April  19, 1994  SIP 
submittal.  The  April  21, 1994  submittal 
contained  only  a^inistrative  materials 
to  supplement  the  April  19  submission. 
EPA  submitted  written  comments  to  the 
state  on  March  18, 1994.  In  letters  dated 
May  19, 1994  and  June  28, 1994.  the 
state  agreed  to  submit  by  August  19. 
1994,  ^ditional  information  to  address 
the  areas  discussed  below. 

The  submittals  provide  for  the 
implementation  of  an  enhanced  I/M 
program  in  four  counties  in  New 
Hampshire  beginning  in  1995.  New 
Hampshire  will  be  implementing  a 
biennial,  test-only  I/M  program  meeting 
the  requirements  of  the  I/M  performance 
standard  and  other  requirements 
contained  in  EPA's  I/M  rule.  Testing 
will  be  overseen  by  the  New  Hampshire 
Department  of  Safety  (NHDOSJ  and  the 
New  Hampshire  Department  of 
Environmental  Services  (NHDES),  with 
actual  testing  done  by  a  contractor. 

Other  aspects  of  the  New  Hampshire  1/ 
M  program  include:  testing  of  1968  and 
later  light  duty  vrfiicles  and  trucks  and 
heavy  duty  trucks,  evaporative  emissicm 
testing  for  1975  and  later  model  year 
vehicles,  a  test  fee  to  ensure  the  State 
has  adequate  resources  to  implement 
the  program,  mforcement  by 
registration  suspension,  a  repair 
effectiveness  program,  contractual 
requirements  for  testing  amvenience. 
quality  assurance,  data  collection, 
minimum  expenditure,  time  extension 


and  hardship  waivers,  repwting,  test 
equipment  and  test  proc^ure 
spedficatioDS,  pubHc  information  and 
consumer  protection,  inspector  training 
and  catifi^tion,  and  penalties  against 
inspector  incompetence.  In  addition,  the 
enhanced  I/M  progrmn  will  include: 
IM240  testing  for  1981  and  newer 
vehicles,  an  on-road  testing  program, 
and  emission  recall  enforcement. 

On  July  18, 1994,  EPA  published  a 
notice  of  proposed  rulemaking  (NPR)  for 
the  State  of  New  Hampshire  (59  FR 
36408).  The  NPR  proposed  conditional 
approval  of  the  New  Hampshire 
enhanced  inspection  and  maintenance 
program.  In  response  to  the  NPR  an 
additionai  submittal  was  made  by  New 
Hampshire  on  August  18, 1994. 

The  NPR  identified  eight  areas  which 
needed  to  be  addressed  by  New 
Hampshire.  The  August  18, 1994 
sulnnission  by  New  Hampshire 
adequately  addressed  these  areas.  Each 
one  is  discussed  below  and  the  state's 
response  sununarized. 

1.  Enhanced  1/M  Performance 
Standard — Some  of  the  assumptions 
used  by  New  Hampshire  in  the 
MOBILESa  modeling  demonstration 
needed  to  be  revised.  The  assumptions 
for  gasoline  Reid  Vapor  Pressure  (RVP) 
and  vehicle  refueling  emissions  used  in 
the  model  pro^m  were  not  the  same  as 
those  used  in  the  New  Hampshire 
proposed  program.  The  state  was  also 
asked  to  review  the  assumptions  for 
compliance  and  waiver  rates  and  revise 
them  if  appropriate.  The  compliance 
and  waiver  rates  are  discussed 
elsewhere  in  this  document.  The  state 
revised  the  assumptions  appropriately 
in  the  August  18, 1994  submittal,  which 
included  a  new  MOBILE5a  modeling 
demonstration  showing  that  the 
performance  standard  will  be  met  with 
the  proposed  New  Hampshire  program. 

2.  Network  Type  and  Program 
Evaluation — ^The  state  did  not  have 
provisions  to  bar  contractor  emplo3r8es 
from  referring  motorists  to  particular 
repair  facilities.  The  state  has  provided 
contract  language  drafted  by  the  New 
Hampshire  Offiro  of  the  Attorney 
General,  the  substance  of  which  will  be 
included  in  the  final  contract,  to  bar 
contractOT  employees  from  referring 
motorists  to  particular  repair  facilities 
and  to  provide  for  appropriate  penalties. 

3.  Vehicle  Coverage — ^The  state  did 
not  provide  adequate  information  on 
vehicles  subject  to  the  program.  In  its 
August  18  submittal.  New  Hampshire 
included  a  table  showing  the  number  of 
subject  vehicles  by  model  year  and 
provided  information  on  exmnpt 
vehicles. 

4.  Quality  Control — ^The  state  did  not 
address  the  required  quality  control 


manual  in  sufficient  detail.  The  state 
indicated  in  previous  submittals  that  the 
quality  control  manual  will  be 
developed  by  the  contractor.  The 
manual  will  follow  specifications  for 
quality  control  per  EPA’s  Tedinical 
Guidance,  and  New  Hampshire 
regulations.  In  the  August  18  submittal. 
New  Hampshire  included  a  table  of 
contents  for  the  manual.  Based  on  these 
documents,  the  resulting  quality  control 
manual  will  meet  EPA  requirements. 

5.  Waiver  Rate — ^The  state  offered  to 
provide  additional  guidance  on 
procedures  for  waiver  review,  and  to 
reconsider  the  1%  waiver  rate  in  the 
original  submittal.  The  state  explained 
in  the  August  18  submittal  that  the 
present  waiver  rate  is  less  than  one  half 
of  one  percent,  and  that  in  order  to 
qualify  for  a  waiver,  verification  of 
repairs  must  be  done  by  a  highly  trained 
state  referee,  and  repairs  must  be 
performed  by  a  certified  mechanic  who 
will  have  attended  up  to  120  hours  of 
training.  Although  New  Hampshire  does 
not  expect  the  waiver  rate  to  increase, 
they  increased  the  rate  in  the  SIP  to  2%. 

6.  Motorist  Compliance 
Enforcement — ^The  state  needed  to 
submit  information  justifying  a  99% 
compliance  rate,  describing  the 
computer  matching  system,  handling  of 
exempt  vehicles,  fleet  vehicles,  and 
tracking  of  out  of  state  exemptions  and 
time  extensions.  In  the  August  18 
submittal,  the  state  described  a  12  point 
enforcement  program  which  will  assure 
a  99%  compliance  rate.  The  state  also 
described  the  softw'are  and  hardware 
upgrades  which  will  be  made  to  the 
computer  matchirtg  system.  As  part  of 
the  Enforcement  Compliance 
Procedures  also  submitted  on  August 
18,  change  of  status  actions,  which 
could  make  a  previously  subject  vehicle 
exempt,  must  be  verified  by  a  Highway 
Enforcement  Officer.  Fleet  vehicles 
must  be  tested  at  the  contractor  facilities 
and  meet  the  same  requirements  as 
other  vehicles.  A  more  detailed  fleet 
plan  will  be  developed  as  part  of  the 
contract.  New  Hampshire  explained  that 
out  of  state  exemptions  and  time 
extensions  would  be  tracked  with  the 
computer  system,  and  vehicle  owners 
would  be  issued  registration 
suspensiorrs  when  the  time  of  the 
extension  ran  out  if  the  vehicle  was  not  i 
in  compliance. 

7.  Quality  Assurance— The  state 
agreed  to  address  certain  points  in  the 
August  18  submittal.  The  August  18 
submittal  stated  that  audit  reports  will 
be  entered  onto  the  host  computer  of  the 
contractor,  and  a  hard  copy  of  the  audit 
report  will  be  kept  in  the  stations  file  in 
the  I/M  office.  The  report  filed  with  the 
audit  results  wilt  contain  enough 
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evidence  to  request  an  administrative 
hearing  if  necessary.  Anyone  suspected 
of  violating  regulations  would  be 
targeted  for  additional  auditing.  The 
E)OS  intends  to  assign  officers  that  do 
not  have  regular  contact  wi^  a 
particular  facility  to  conduct  covert 
audits.  Auditors  will  receive  128  hours 
of  training  at  a  vocational  technical 
college  covering  rules  of  the  program, 
emission  failures  and  emission  repairs. 
Auditors  will  also  be  involved  in 
acceptance  testing  of  the  program  and 
will  receive  quality  assurance,  quality 
control,  and  equipment  training  from 
the  contractor. 

0.  Improving  Repair  Effectiveness — 
The  state  agreed  to  submit  a  plan  to 
transmit  information  to  the  repair 
industry.  The  August  18  submittal 
stated  that  New  Hampshire  will  require 
the  contractor  to  issue  a  quarterly 
newsletter  to  repair  facilities  containing 
national  information  and  tips,  local 
program  changes,  training  courses, 
common  problems,  diagnostic  tips,  and 
other  assistance  issues. 

Conditional  Approval 

The  August  18, 1994  submittal 
reaffirmed  New  Hampshire’s 
commitment  to  submit  by  July  29, 1995 
revisions  addressing  compliance  via 
diagnostic  inspection,  the  inspector 
penalty  schedule,  and  standards  for 
remote  sensing  technology.  All  three 
require  regulation  revisions. 

1.  Compliance  via  diagnostic 
inspections  were  allowed  for  all  model 
years  in  the  original  submission,  but  in 
a  letter  dated  May  19, 1994,  the  state 
indicated  that  it  will  establish 
procedures  and  a  policy  which  will 
allow  compliance  by  this  mechanism 
only  on  1981  and  newer  vehicles  subject 
to  IM240  tests  at  final  cutpoints  or 
lower. 

2.  The  New  Hampshire  Enhanced  1/M 
Rule,  Section  16,  does  not  require 
imposition  of  substantial  penalties  as 
defined  by  EPA’s  I/M  rule  (six  month 
suspension)  or  equivalent  retainage  on 
the  first  offense  by  inspectors  for 
violations  that  directly  affect  emission 
reduction  benefits.  In  its  letter  to  EPA 
dated  June  28, 1994  New  Hampshire 
stated  that  Section  16  will  be  revised  to 
be  consistent  with  the  penalties 
required  by  the  EPA  rule. 

3.  The  state  has  not  established 
standards  for  the  on-road  testing 
program.  In  a  letter  dated  May  19, 1994, 
the  state  commits  to  develop  and  submit 
standards  to  EPA. 

The  state  has  committed,  in  it’s  May 
19  and  June  28, 1994  letters  to 
submitting  revisions  addressing  the 
three  issues  discussed  above  by  July  29, 
1995.  Section  110(k)(4)  of  the  CAA 


provides  that,  if  a  state  fails  to  comply 
with  its  commitment,  such  conditional 
approval  will  convert  to  a  disapproval. 

Other  specific  requirements  ot  EPA’s 
I/M  rule  and  the  rationale  for  EPA’s 
proposed  action  are  explained  in  the 
NPR  and  will  not  be  restated  here.  No 
public  comments  were  received  on  the 
NPR. 

Response  to  Comments 

On  July  18, 1994  (59  FR  36408),  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of  New 
Hampshire.  The  NPR  proposed 
conditional  approval,  or  in  the 
alternative,  disapproval  of  the  New 
Hampshire  I/M  SIP  submitted  by  the 
State.  No  public  comments  were 
received  on  the  NPR. 

Final  Action 

EPA  is  conditionally  approving  the 
New  Hampshire  Enhanced  Vehicle 
Inspection  and  Maintenance  Program  as 
a  revision  to  the  New  Hampshire  SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

As  noted  elsewhere  in  this  document, 
the  EPA  received  no  comment  on  the 
proposed  action.  Accordingly,  the 
Regional  Administrator  has  reclassified 
this  action  from  Table  1  to  Table  3 
under  the  processing  procedures 
published  in  the  FR  on  January  19, 1989 
(54  FR  2214),  and  revisions  to  these 
procedures  issued  on  October  4, 1993, 
in  an  EPA  memorandum  entitled 
“Changes  to  State  Implementation  Plan 
(SIP)  Tables.’’ 

Regulatory  Process 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  FR  on  January  19, 1989 
(54  FR  2214-2225),  as  revised  by  an 
October  4, 1993  memorandum  from 
Michael  H.  Shapiro,  Acting  Assistant 
Administrator  for  Air  and  Radiation. 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

Under  5  U.S.C.  605(b),  the 
Administrator  certifies  that  SIP 
approvals  under  sections  107, 110  and 
172  of  the  Clean  Air  Act  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  SIP 
approvals  (or  redesignations)  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  are  already 


state  law.  SIP  approvals  (or 
redesignations),  therefore,  do  not  add 
any  additional  requirements  for  small 
entities.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
flexibility  analysis  for  a  SIP  approval 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  the 
State  actions.  The  Clean  Air  Act  forbids 
EPA  to  base  its  actions  concerning  SIPs 
on  such  grounds.  Union  Electric  Co.  v. 
EPA.,  427  U.S.  246,  96  S.  Ct.  2518 
(1976);  42  U.S.C.  7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  state’s 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  slate 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA’s 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  in  the 
event  EPA  disapproves  the  state 
submittal,  this  disapproval  action  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  would  not  remove  existing 
state  requirements  nor  does  it  substitute 
a  new  Federal  requirement. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review’  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  1 2, 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  w’hich  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 
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(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.lt  has 
been  determined  that  this  rule  is  not  a 
“significant  regulatory  action”  under 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  OMB  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Nitrogen  dioxide,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
New  Hampshire  was  approved  by  the 
Director  of  the  Federal  Register  on  July  1, 
1982. 

Dated:  September  15, 1994. 

John  P.  DeVillars, 

Regional  Administrator. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aathority;  42  U.S.C  7401-76nq 

Subpart  EE — New  Hampshire 

2.  Section  52.1519  is  amended  by 
adding  paragraph  {a)(2)  to  read  as 
follows: 

§  52.1519  IdentiOcation  of  plan— 
Conditional  approval. 

*  *  *  *  • 

(a)*  *  * 

(2)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Hampshire  Air  Resources  Division 
on  February  28, 1994,  April  19, 1994, 
April  21. 1994,  August  18, 1994,  and 
letters  dated  May  19, 1994  and  June  28, 
1994,  submitted  by  the  New  Hampshire 
Air  Resources  Division. 

(i)  Incorporation  by  reference. 

(A)  Letters  from  the  New  Hampshire 
Air  Resources  Division  dated  February 
28, 1994,  April  19, 1994,  April  21, 1994, 
and  August  18, 1994, 

(B)  Chapter  353  of  the  laws  of  1993, 
An  Act  establishing  an  enhanced 
emissions  inspection  and  maintenance 
program  and  requiring  a  diesel 
emissions  study,  effective  July  3, 1993. 


(C)  Enhanced  Emissicms  Inspection 
and  Maintenance  Rules,  New 
Hampshire  Department  of  Safety, 
adopted  February  17, 1994.  effective 
January  1, 1995. 

(ii)  Additional  materials. 

(A)  Nonregulatory  porticms  of  the 
letter  with  attachmrats  from  the  New 
Hampshire  Air  Resources  Division 
dated  February  28, 1994 

(BJ  Nonregulatory  portions  of  the 
letter  with  attachments  from  the  New 
Hampshire  Air  Resources  Division 
dated  April  19, 1994. 

(C)  Letter  with  attachments  from  the 
New  Hampshire  Air  Resources  Division 
dated  April  21, 1994. 

(D)  Letter  from  the  New  Hampshire 
Air  Resources  Division  dated  May  19, 
1994. 

(E)  Letter  with  attachment  from  the 
New  Hampshire  Air  Resources  Division 
dated  June  28, 1994. 

(F)  Letter  with  attachments  from  the 
New  Hampshire  Air  Resources  Division 
dated  August  18, 1994, 

(FR  Doc.  94-25206  Filed  10-11-94;  8:45  ami 
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40  CFR  Part  52 
tMD18-1-6682;  FRL-5087-31 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Maryland-Emission  Statement 
Program 

AGENCY;  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY;  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision, 
submitted  by  the  State  of  Maryland. 

This  revision  consists  of  an  emission 
statement  program  for  stationary  sources 
which  emit  volatile  organic  compounds 
(VOCs)  and/or  nitrogen  oxides  (NOx)  at 
or  above  specified  actual  emission 
threshold  levels.  The  intended  effect  of 
this  action  is  to  approve  in  the  State  of 
Maryland  a  regulation  for  annual 
reporting  of  actual  emissions  by  sources 
that  emit  VOC  and  /or  NOx  in 
accordance  with  sections  184(b)(2)  and 
182(f)  of  the  Clean  Air  Act  Amendments 
(CAAA).  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  November  14, 1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 


Philadelphia,  Pennsylvania.  19107;  the 
Air  and  Radiation  Docket  and 
Informati(m  Center.  U.S.  Environmental 
Protection  Agency  .401  M  Street,  SW.. 
Washington.  DC  20460;  and  Maryland 
Department  of  the  Environment,  2500 
Broening  Highway.  Baltimore. 

Maryland.  21224. 

FOR  FURTHER  INFORMATION  CONTACT.  Enid 
A.  Gerena.  Environmental  Protection 
Agency.  Air.  Radiation,  and  Toxics 
Division.  841  Chestnut  Building, 
Philadelphia.  PA  19107,  (215)  597- 
8239. 

SUPPLEMENTARY  iNFORMMTION:  On  June 
21. 1994  (59  FR  31962),  EPA  published 
a  notice  of  proposed  rulemaking  (NPR) 
for  the  State  of  Maryland.  The  NPR 
proposed  approval  of  the  Maryland’s 
Emission  Statement  Program.  The 
formal  SIP  revisicm  was  submitted  by 
the  State  of  Maryland  on  November  13, 
1992. 

Maryland’s  Department  of  the 
Environment  (MDE)  submitted  a 
revision  to  Maryland’s  SIP  which 
requires  owners  of  stationary  sources 
that  emit  VOCs  and/or  NOx.  above 
specified  actual  emission  applicability 
thresholds,  to  submit  annual  statements 
certifying  emissions. 

Other  specific  requirements  of  the  SIP 
revision  on  Emission  Statements  and 
the  rationale  for  EPA’s  proposed  action 
are  explained  in  the  NI^  and  will  not 
be  restated  here.  No  public  comments 
were  received  on  the  NPR. 

Final  Action 

EPA  is  approving  amendments  to 
COMAR  26.11.01,  General 
Administrative  Procedures,  to  revise 
section  .01,  Definitions,  and  to  add 
section  .05-1,  Emission  Statements,  as  a 
revision  to  the  State  of  Maryland  SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  an  October  4. 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
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this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  ciitniit  by  December  12, 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  afiect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  efiectiveness  of  such  rule 
or  action.  This  action  to  approve 
Maryland's  Emission  Statements 
Program  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Oxides  of 
nitrogen,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  September  21, 1994. 

Stanley  L.  Laskowski, 

Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority;  42  U.S.C.  7401-7671q. 

Subpart  V — Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraphs  (c)(109)  to  read  as 
follows: 

§  52.1 070  Identification  of  plan. 
***** 

(c)  *  *  * 

(109)  Revisions  to  the  State  of 
Maryland  Regulations  State 
Implementation  Plan  submitted  on 
November  13, 1992  by  the  Maryland 
Department  of  the  Environment: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  November  13, 1992  from 
Maryland  Department  of  the 
Environment  transmitting  a  revised 
regulation  to  require  major  sources  of 


volatile  organic  compounds  and  oxides 
of  nitrogen.  Statewide,  to  certify  their 
emissions  annually. 

(B)  Revisions  to  Title  26,  COMAR 
26.11.01,  specifically  to  amend 
regulation  .01,  and  to  add  regulation 
.05—1.  Effective  on  December  7, 1992. 
(ii)  Additional  material. 

(A)  Remainder  of  December  7, 1992 
State  submittal. 

(FR  Doc.  94-25207  Filed  10-12-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-321;  RM-8409] 

Radio  Broadcasting  Services;  Ocean 
Isle  Beach,  NC 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Ocean  Isle  Broadcasting 
Company,  allots  Channel  228A  to  Ocean 
Isle  Beach,  NC,  as  the  community’s  first 
local  aural  transmission  service.  See  59 
FR  4020,  January  28, 1994.  Channel 
228A  can  be  allotted  to  Ocean  Isle 
Beach  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements,  at  coordinates 
33-53-40  North  Latitude  and  78-28-26 
West  Longitude,  with  a  site  restriction 
of  4.3  kilometers  (2.7  miles)  west  to 
avoid  a  short-spacing  to  vacant  but 
applied-for  Channel  229A  at 
Wrightsville  Beach,  NC.  The  allotment 
at  Ocean  Isle  Beach  is  short-spaced  to 
the  presently  licensed  facility  of  Station 
WLTT,  Channel  228A,  Shallotte,  NC. 
However,  pursuant  to  the  modification 
of  Station  WLTT’s  license  to  specify 
operation  on  Channel  279C3,  a 
construction  permit  specifying  the  new 
channel  has  l^n  granted  and  the 
licensee  has  now  filed  an  application  for 
license  to  cover  its  construction  permit 
(BLH-940210KA).  Final  action  on  a 


construction  permit  application  for 
Channel  228A  at  Ocean  Isle  Beach  may 
be  withheld  pending  the  licensing  of 
Station  WLTT  at  the  site  specified  in  its 
construction  permit.  With  this  action, 
this  proceeding  is  terminated. 

DATES:  Effective  November  21, 1994. 

The  window  period  for  filing 
applications  will  open  on  November  22, 
1994,  and  close  on  December  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  93-321, 
adopted  September  30, 1994,  and 
released  October  6, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239)  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  ft-om  the  Commission’s 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  N.W.,  Suite  140^ 
Washington,  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  Broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303  1 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  North  Carolina,  is 
amended  by  adding  Ocean  Isle  Beach, 
Channel  228A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-25088  Filed  10-11-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  200  and  750 

[Docket  No.  R-«4-1750:  FR-3468-P-01] 

RIN  2501-AB83 

Participant's  Consent  to  Release  of 
Information 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to 
implement  amendments  to  section  904 
of  the  Steweirt  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1988, 
made  by  section  903  of  the  Housing  and 
Community  Development  Act  of  1992, 
and  section  3003  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  Section  904 
of  the  McKinney  Act  authorizes  HUD  to 
require  applicants  and  participants  in 
any  HUD  program  involving  initial  and 
periodic  review  of  an  applicant’s  or 
participant’s  income  to  sign  a  consent 
form  authorizing  HUD,  the  PHA,  or  the 
owner  to  verify  employee  income 
information  from  current  or  previous 
employers:  and  HUD  or  the  PHA  to 
request  wage  and  claim  information 
from  the  State  agency  responsible  for 
the  administration  of  the  State 
unemployment  laws. 

DATES:  Comments  due  date:  December 
12, 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  room  10276,  Office  of  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SVV.,  Washington,  DC  20410-0500. 
Comments  should  refer  to  the  above 
docket  number  and  title.  A  copy  of  each 
comment  submitted  will  be  submitted 
will  be  available  and  public  inspection 
and  copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
Facsimile  (FAX)  comments  not 
acceptable. 


FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Whipple,  Director,  Occupancy 
Division,  Office  of  Assisted  Housing, 
Room  4206,  concerning  occupancy 
matters:  Albert  B.  Sullivan,  Director, 
Office  of  Multifamily  Housing,  Room 
6160  concerning  housing  assistance 
programs  administered  by  this  office; 
and  David  L.  Decker,  Director, 

Computer  Matching  Activities,  Room 
4122,  concerning  computer  matching/ 
tenant  income  verification  matters.  They 
may  be  contacted  at  the  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410,  telephone  (202)  708-0744,  (202) 
708-3730  and  (202)  708-0099, 
respectively.  Hearing  or  speech- 
impaired  individuals  may  call  HUD’s 
TDD  number  (202)  708-0850.  (These 
telephone  numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  rule  proposes  to  implement 
section..904  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act 
of  1988  (42  U.S.C.  3544;  hereafter 
referred  to  as  the  “McKinney  Act’’),  as 
amended  by  section  903  of  the  Housing 
and  Community  Development  Act  of 
1992,  Pub.  L.  102-550,  approved 
October  28, 1992  (1992  HCD  Act)  and 
section  3003  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Pub.  L.  103- 
66,  approved  August  10, 1993. 

Section  904  of  the  McKinney  Act 
authorizes  HUD  to  require  applicants 
and  participants  and  adult  members  of 
their  families  in  any  HUD  program 
involving  initial  and  periodic  review  of 
an  applicant’s  or  participant’s  income  to 
sign  a  consent  form  authorizing:  (1) 
HUD,  the  PHA,  or  the  owner  to  verify 
employee  income  information  fi'om 
current  or  previous  employers;  and  (2) 
HUD  or  the  PHA  to  request  wage  and 
claim  information  from  the  State  agency 
responsible  for  the  administration  of  the 
State  unemployment  laws.  On  February 
22, 1991,  the  Department  published  a 
final  rule  implementing  section  904  of 
the  McKinney  Act  (56  FR  7518).  In 
accordance  with  section  904(b)  of  the 
McKinney  Act,  HUD  regulations  make 
signing  the  consent  form  an  explicit 
condition  of  initial  or  continuing 
eligibility  for  participation  in  the 
covered  programs.  This  requirement  is 
designed  to  ensure  that  correct 
determinations  of  eligibility  for 


assistance  and  level  of  assistance  are 
made  under  these  programs. 

Section  903  of  the  Housing  and 
Community  Development  Act  of  1992 
(1992  Act)  amends  section  904  of  the 
McKinney  Act  by  adding  a  subsection 
(e)  to  section  904.  Section  904(e) 
prohibits  the  Department  from  requiring 
the  release  of  information  by  third 
parties  as  a  condition  of  receiving 
housing  assistance  unless  the  requested 
consent  for  information  is  in 
compliance  with  the  Privacy  Act  (5 
U.S.C.  552a)  and  is  appropriately 
limited  as  to  time,  relevance  and 
necessity. 

The  Department  notes  that 
§§  200.1220(a)  and  760.20(a)  of  HUD’s 
current  regulations  (24  CFR  200.1220(a). 
24  CFR  760.20(a))  already  require  that 
the  collection  of  employee  income, 
wage  and  claim  information  be 
conducted,  to  the  extent  applicable,  in 
accordance  with  the  Privacy  Act. 
Accordingly,  this  rule  does  not  propose 
to  make  any  changes  to  implement  this 
statutory  requirement. 

Section  904(e)  also  requires  that  the 
consent  to  release  such  information  be 
limited  with  respect  to  time,  and  only 
cover  information  relevant  and 
necessary  to  meet  the  requirements  of 
section  904.  In  compliance  with  this 
statutory  mandate,  the  Department  is 
proposing  to  remove  the  regulatory 
provisions  which  authorize  the 
collection  of  information,  “including 
information  which  can  be  obtained 
under  other  laws,  regulations  and 
handbooks.”  The  rule  also  proposes  to 
make  the  consent  to  release  effective  for 
15  months  fi-om  the  time  of  execution, 
which  is  responsive  to  the 
recommendation  in  the  House 
conference  report.  (H.R.  Rep.  No.  760, 
102  Cong.,  2d  Sess.  at  158  (1992).) 

Last,  section  903  of  1992  Act  requires 
that  the  Department  develop  a  new 
consent  form.  This  consent  form  has 
been  issued  by  the  Department; 
therefore,  this  proposed  rule  does  not 
cover  this  release  form. 

Section  3003  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  requires  that 
applicants  and  participants  sign  a 
consent  form  authorizing  the  Secretary 
of  HUD  to  request  that  the 
Commissioner  of  Social  Security  and 
the  Secretary  of  the  Treasury  release 
information  pursuant  to  section 
6103(l)(7)(D)(ix)  of  the  Internal  Revenue 
Code  of  1986.  Information  released 
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under  this  authority  would  be  provided 
to  HUD  for  the  sole  purpose  of  verifying 
income  information  pertinent  to  the 
applicant’s  or  participant’s  eligibility  or 
level  of  assisted  housing  benefits. 

Also,  Section  3003  amends  section 
904  of  the  McKinney  Act  to  allow  HUD 
to  use  income  return  data,  pursuant  to 
the  Internal  Revenue  Code.  This 
information  will  include:  wages,  net 
earnings  from  self-employment, 
payments  of  retirement  income,  and 
unearned  income  as  referenced  in 
sections  6103(1)(7)(A)  and  6103(1)7)(B) 
of  the  Internal  Revenue  Code.  HUD  may 
match  this  information  to  information 
provided  by  applicants  or  participants 
when  applying  for  initial  or  continued 
eligibility  for  assisted  housing  programs. 

Other  Matters 

A.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  proposed  rule  relate  to  internal 
administrative  procedures  whose 
content  does  not  constitute  a 
development  decision  nor  afiect  the 
physical  condition  of  project  areas  or 
building  sites  and,  therefore  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

B.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  will  not  have 
substantial  direct  effects  on  states  or 
their  political  subdivisions,  or  the 
relationship  between  the  federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Specifically,  the 
requirements  of  this  proposed  rule  are 
directed  toward  applicants  and 
participants  in  federally  assisted 
housing  programs.  It  effects  no 
significant  dbanges  in  the  current 
relationships  between  the  federal 
government,  the  states  and  their 
political  subdivisions  in  connection 
with  these  programs. 

C.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
IDesignated  Ofiidal  imder  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 


subject  to  review  under  the  order.  Under 
the  proposed  rule,  applicants  and 
participants,  and  adult  members  of  their 
f^amilies,  are  required  to  sign  and  submit 
consent  forms  authorizing  the 
verification  or  collection  of  certain 
information  necessary  for  determining 
eligibility  for  or  level  of  assistance 
under  the  covered  programs.  Consent 
forms  to  permit  verification  of 
information  provided  by  the  family  are 
already  required.  This  proposed  rule 
would  prohibit  the  collection  of 
information  which  is  not  necessary  to 
verify  the  income  of  an  applicant  or 
participant,  and  makes  the  consent  form 
valid  for  15  months.  No  significant 
change  in  existing  HUD  policies  or 
programs  will  result  horn  promulgation 
of  this  proposed  rule,  as  those  policies 
and  programs  relate  to  family  concerns. 

D.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b))  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  proposed  rule  relates  to  applicants 
and  participants  in  federally  assisted 
housing  projects  but  should  not  have  a 
meaningful  economic  impact  on  these 
entities. 

E.  Regulatory  Agenda 

This  proposed  rule  was  not  listed  in 
the  Department’s  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1994 
(59  FR  20424)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects 
24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity.  Fair  housing.  Home 
improvement.  Housing  standards, 
Incorporation  by  reference.  Lead 
poisoning.  Loan  programs — housing  and 
commimity  development.  Minimum 
property  standards.  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation,  Wages. 

24  CFR  Part  760 

Grant  programs — housing  and 
community  development.  Income 
verification  procedures,  Indians, 
Intergovernmental  relations.  Loan 
programs — housing  and  community 
development.  Penalties,  Public  housing, 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements.  Wages. 


Acccadingly,  24  CFR  parts  200  and 
760  would  be  amended  as  follows: 

PAFTT  200— INTRODUCTION 

1.  The  authority  citation  for  24  CFR 
part  200  would  continue  to  read  as 
follows: 

Authority:  12  U.S.C.  1701-1715z-18, 

17018,  and  1715Z-11: 42  U.S.C  3535(d). 

3543,  and  3544. 

2.  Section  200.1203  would  be 
amended  by  revising  paragraph  (a),  to 
read  as  follows: 

§200.1203  Applicability. 

(a)  Information  to  be  covered  by 
consent  forms.  The  information  covered 
by  consent  forms  described  in  this  part 
involves:  wage  and  claim  information 
from  SWICAs;  and  wages,  net  earnings 
from  self-employment,  payments  of 
retirement  income  and  unearned 
income  as  referenced  at  sections 
6103(1)(7)(A)  and  6103(1)(7)(B)  of  the 
Internal  Revenue  Code  (26  U.S.C  6103). 
In  addition,  the  consent  forms  may 
authorize  the  collection  of  other 
information  from  applicants  or 
participants  to  determine  eligibility  or 
level  of  benefits  as  provided  in  24  CFR 
813.109  and  24  CFR  913.109. 
***** 

3.  Section  200.1205  would  be 
amended  by  revising  the  definition  for 
"Consent  form’’,  to  read  as  follows: 

§200.1205  Definitions. 
***** 

Consent  form  means  a  consent  form  or 
forms  approved  by  HUD  to  be  signed  by 
applicants  and  participants  for  the 
purpose  of  obtaining  employee  income 
information  from  employers;  wage  and 
claim  information  from  SWICAs;  return 
information  from  the  Social  Security 
Administration  (including  wages,  net 
earnings  from  self-employment, 
payments  of  retirement  income  as 
referenced  at  section  6103(1)(7)(A)  of  the 
Internal  Revenue  Code  (26  U.S.C.  6103); 
and  return  information  for  unearned 
income  (i.e.,  interest  and  dividends) 
from  the  Internal  Revenue  Service  as 
referenced  at  section  6103(1)(7)(B).  Also, 
the  consent  forms  may  authorize  the 
collection  of  other  information  from 
applicants  or  participants  to  determine 
eligibility  or  level  of  benefits  as 
provided  in  24  CFR  813.109  and  24  CFR 
913.109.  The  consent  form  expires  after 
a  limited  amount  of  time. 
***** 

4.  Section  200.1210  would  be 
amended  by  revising  paragraph  (c),  to 
read  as  follows: 
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§  200.1210  Consent  by  applicants  and 
participants. 

***** 

(c)  Ck)nsent  form  requirements.  The 
consent  form  required  by  this  suhpart  V 
shall  contain,  at  a  minimum,  the 
following: 

(1)  A  provision  authorizing  HUD  to 
obtain  ^m  SWICAs  any  information  or 
materials  necessary  to  complete  or 
verify  the  application  for  participation 
and/or  to  maintain  continued  assistance 
under  a  program  referred  to  in 
§200.1203; 

(2)  A  provision  authorizing  HUD  or 
the  owner  (or  mortgagee  as  applicable) 
responsible  for  determining  eligibility 
for  or  level  of  assistance,  to  verify  with 
previous  or  current  employers  employee 
income  information  p>ertinent  to  the 
applicant’s  or  participant’s  eligibility  for 
or  level  of  assistance  under  a  program 
referred  to  in  §200.1203; 

(3)  A  provision  authorizing  HUD  to 
request  tax  return  information  from  the 
Internal  Revenue  Service  and  the  Social 
Security  Administration  for  the  sole 
purpose  of  verifying  income  information 
pertinent  to  the  applicant’s  or 
participant’s  eligibility  or  level  of 
benefits;  and 

(4)  A  statement  that  the  authorization 
to  release  the  information  requested  by 
the  consent  form  expires  15  months 
after  the  consent  form  was  signed. 

PART  760— PROCEDURES  FOR 
OBTAINING  WAGE  AND  CLAIM 
INFORMATION  ABOUT  APPLICANTS 
AND  PARTICIPANTS  IN  HUD’S 
SECTION  8  AND  PUBLIC  HOUSING 
PROGRAMS  FROM  STATE  WAGE 
INFORMATION  COLLECTION 
AGENCIES  (SWICAs) 

5.  The  authority  citation  for  part  760 
would  be  revised  to  read  as  follows; 

Authority:  12  U.S.C.  1701q;  42  U.S.C. 
1437a.  1437d.  1437ee.  1437f.  3535(d),  and 
3544. 

6.  Section  760.3  would  be  amended 
by  revising  paragraph  (a),  to  read  as 
follows: 

§760.3  Applicability. 

(a)  Information  to  be  covered  by 
consent  forms.  The  information  covered 
by  consent  forms  described  in  this  part 
involves  wage  and  claim  information 
from  SWICAs;  and  wOges,  net  earnings 
from  self-employment,  payments  of 
retirement  income,  and  unearned 
income  as  referenced  at  sections 
6103(1)(7)(A)  and  6103(1)(7)(B)  of  the 
Internal  Revenue  Code  (26  U.S.C.  6103). 
In  addition,  consent  forms  may 
authorize  the  collection  of  other 
information  as  identified  in  24  CFR 
813  109(b)  and  24  CFR  913.109(b)  for 


current  verification  procedures, 
including  requirements  regarding 
signing  and  submitting  consent  forms, 
for  the  covered  programs. 

.  *  *  *  *  * 

7.  Section  760.5  would  be  amended 
by  revising  the  definition  for  “Consent 
form’’,  to  read  as  follows: 

§760.5  Definitions. 
***** 

Consent  form  means  a  consent  form  or 
forms  approved  by  HUD  to  be  signed  by 
applicants  and  participants  for  the 
purpose  of  obtaining  employee  income 
information  from  employers;  wage  and 
claim  information  from  SWICAs;  return 
information  from  the  Social  Security 
Administration  (including  wages,  net 
earnings  firom  self-employment, 
payments  of  retirement  income  as 
referenced  at  section  6103(1)(7)(A)  of  the 
Internal  Revenue  Code  (26  U.S.C.  6103); 
and  return  information  for  imeamed 
income  (i.e.,  interest  and  dividends) 
from  the  Internal  Revenue  Service  as 
referenced  at  section  6103(1)(7)(B)  (26 
U.S.C.  6103).  Also,  the  consent  forms 
may  authorize  the  collection  of  other 
information  from  applicants  or 
participants  to  determine  eligibility  or 
level  of  benefits  as  provided  in  24  CFR 
813.109  and  24  CFR  913.109.  The 
consent  form  expires  after  a  limited 
amount  of  time. 

***** 

8.  Section  760.10  would  be  amended 
by  revising  paragraph  (c).  to  read  as 
follows: 

§  760.1 0  Consent  by  applicants  and 
participants. 

***** 

(c)  Consent  form  requirements.  The 
consent  form  required  by  this  subpart  B 
shall,  at  a  minimum,  contain  the 
following: 

(1)  A  provision  authorizing  HUD  and 
PHAs  to  obtain  finm  SWICAs  any 
information  or  materials  necessary  to 
complete  or  verify  the  application  for 
participation  or  to  maintain  continued 
assistance  under  a  program  referred  to 
in  §  760.3; 

(2)  A  provision  authorizing  HUD. 
PHAs,  or  the  owner  responsible  for 
determining  eligibility  for  or  level  of 
assistance,  to  verify  with  previous  or 
current  employers  income  information 
pertinent  to  the  applicant’s  or 
participant’s  eligibility  for  or  level  of 
assistemce  under  a  program  referred  to 
in  §§  200.1203,  813.109  and  913.109  of 
this  title; 

(3)  A  provision  authorizing  HUD  to 
request  income  return  information  from 
the  Internal  Revenue  Service  and  the 
Social  Security  Administration  for  the 
sole  purpose  of  verifying  income 


information  pertinent  to  the  applicant’s 
or  participant’s  eligibility  or  level  of 
benefits;  and 

(4)  A  statement  that  the  authorization 
to  release  the  information  requested  by 
the  consent  form  expires  15  months 
after  the  consent  form  was  signed. 

Dated:  September  30. 1994. 

Henry  G.  Cisneros, 

Secretary. 

(FR  Doc.  94-24835  Filed  10-11-94;  «:45  am] 

BILLING  CODE  4210-32-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IWA5-1-6539b,  WA27-1-6612b;  FRL-6078- 
8] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Washington  for  the  purpose  of  bringing 
about  the  attainment  of  the  national 
ambient  air  quality  standards  (NAAQS) 
for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10). 
The  implementation  plan  was  submitted 
by  the  State  to  satisfy  certain  Federal 
requirements  of  an  approvable  moderate 
nonattainment  area  PM-10  SIP  for 
Tacoma,  Washington. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State’s  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
November  14, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston. 
Environmental  Protection  Specialist 
(AT-082).  Air  Programs  Section,  at  the 
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EPA  Regional  Office  listed  below. 

Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
U.S.  Environmental  Protection  Agency, 
Region  10,  Air  Programs  Section,  1200 
6th  Avenue,  Seattle,  WA  98101. 
Washington  State  Department  of 
Ecology.  300  Desmond  Drive,  Lacy, 
WA  98504. 

FOR  FURTHER  INFORMATION  CONTACT: 

Claire  Hong,  Air  Programs  Branch  (AT- 
082),  EPA,  1200  6th  Avenue,  Seattle, 
WA  98101,  (206)  553-1813. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  September  20, 1994. 

Gerald  A.  Emison, 

Acting  Regional  Administrator. 

(FR  Doc  94-25205  Filed  10-11-94;  8:45  am) 
BILLING  CODE  (SaO-SO-M 


40  CFR  Parts  141  and  142 

[WH-FRL-6088-S] 

Drinking  Water;  National  Primary 
Drinking  Water  Regulations: 
Disinfectants  and  Disinfection 
Byproducts  and  Enhanced  Surface 
Water  Treatment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Announcement  of  public 
meeting  dates  and  locations. 

SUMMARY:  In  this  notice,  EPA  is 
announcing  dates  and  locations  for 
public  meetings  to  discuss  and  receive 
public  comment  on  proposed  National 
Primary  Drinking  Water  Regulations 
(NPDWRs)  for  Disinfectants  and 
Disinfection  Byproducts  (D/DBPR)  (59 
FR  38668,  July  29, 1994)  and  Enhanced 
Surface  Water  Treatment  (ESWTR)  (59 
FR  38832,  July  29, 1994).  The  NPDWRs 
consist  of  maximum  residual 
disinfectant  levels  or  maximum 
contaminant  levels  or  treatment 
techniques  for  disinfectants, 
disinfection  byproducts,  and 
microbiological  pathogens.  The 
NPDWRs  also  include  proposed 
monitoring,  reporting,  and  public 
notification  requirements  for  these 
compounds. 

DATES:  The  Agency  will  hold  public 
bearings  on  the  D/DBPR  proposal  on  the 
dates  as  follows: 


1.  October  31  (and  November  1,  if 
necessary),  1994,  Washington,  DC. 

2.  November  29  (and  30,  if  necessary), 
1994,  Denver,  CO. 

The  hearings  will  begin  on  the  first 
day  at  9:30  a.m.,  with  registration  at 
9K)0  a.m.  The  hearings  will  end  at  4 
p.m.,  imless  concluded  earlier.  If 
continued  to  the  second  day,  the 
hearings  will  resume  at  9:00  a.m.  and 
end  at  12:00  p.m. 

The  Agency  will  bold  public  hearings 
on  the  ESWTR  proposal  on  the  dates  as 
follows: 

1.  November  1  (and  November  2,  if 
necessary),  1994,  Washington,  DC 

2.  November  30  (and  December  1,  if 
necessary),  1994,  Denver,  CO. 

The  hearings  will  begin  on  the  first 

day  at  1:30  p.m.,  with  registration  at 
1:00  p.m.  The  hearings  will  end  at  4:00 
p.m.,  imless  concluded  earlier.  If 
continued  to  the  second  day,  the 
hearings  will  resume  at  9:00  a.m.  and 
end  at  4:00  p.m. 

ADDRESSES:  The  Agency  will  hold 
public  hearings  on  the  D/DBPR  and 
ESWTR  proposals  at  the  locations  as 
follows: 

1.  Washington,  DC — EPA  Education 
Center  Auditorium,  401  M  Street  SW., 
Washington,  DC  20460. 

2.  Denver — Denver  Federal  Center,  6th 
and  Kipling  Streets,  Building  25, 
Lecture  Halls  A  and  B  (3rd  Street), 
Denver,  CO  80225. 

FOR  FURTHER  INFORMATION  CONTACT: 
General  information  may  be  obtained 
from  the  Safe  Drinking  Water  Hotfine, 
telephone  (800)  426-4791;  Stig  Regli, 
Office  of  Ground  Water  and  Drinking 
Water  (4603),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460,  telephone  (202) 
260-7379;  Tom  Grubbs,  Office  of 
Ground  Water  and  Drinking  Water 
(4603),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460,  telephone  (202)  260-7270;  or 
Paul  Berger,  Office  of  Ground  Water  and 
Drinking  Water  (4603),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460, 
telephone  (202)  260-3039 
SUPPLEMENTARY  INFORMATION;  Anyone 
planning  to  attend  the  public  hearings 
(espiecially  those  who  plan  to  make 
statements)  may  register  in  advance  by 
writing  the  D/DBPR  Public  Hearing 
Officer,  Office  of  Groimd  Water  and 
Drinking  Water  (4603),  USEPA,  401  M 
Street  SW.,  Washington,  DC  20460;  or 
by  calling  Tina  Mazzocchetti,  (703)  931- 
4600.  Oral  and  written  comments  may 
be  submitted  at  the  public  hearing. 
Persons  who  wish  to  make  oral 
presentations  are  encouraged  to  have 


written  copies  (preferably  three)  of  their 
complete  comments  for  inclusion  in  the 
official  record. 

On  July  29, 1994  EPA  proposed  two 
drinking  water  regulations:  the 
Disinfectant/Disinfection  Byproducts 
(D/DBP)  and  Enhanced  Surface  Water 
Treatment  (ESWTR)  rules.  These 
proposals  were  the  product  of  a 
negotiated  rulemaking.  The  negotiators 
included  State  and  local  health  and 
regulatory  agency  staff  and  elected 
officials,  consumer  groups, 
environmental  groups,  and 
representatives  of  public  water  systems. 

The  group  agreed  to  propose  a 
disinfectant/disinfection  byproductrule 
to  extend  coverage  to  all  community 
and  non  transient,  non-community 
water  systems  that  use  disinfectants, 
reduce  the  current  total  trihalomethane 
(TTHM)  maximum  contaminant  level 
(MCL),  regulate  additional  disinfection 
byproducts,  set  limits  for  the  use  of 
disinfectants,  and  reduce  the  level  of 
compounds  that  may  react  with 
disinfectants  to  form  byproducts.  The 
group  further  agreed  that  revisions  to 
the  current  Surface  Water  Treatment 
Rule  might  be  required  at  the  same  time 
to  ensure  that  microbial  risk  is  not 
increased  as  byproduct  rules  go  into 
effect,  and  to  provide  explicit  control  of 
Cryptosporidiiun.  As  a  result,  the 
Eiffianced  Surface  Water  Treatment  Rule 
was  proposed  with  a  number  of  options 
for  microbial  control,  including  the 
option  to  simply  retain  the  requirements 
of  the  current  Surface  Water  Treatment 
Rule. 

The  purpose  of  the  hearings  is  to 
provide  the  public  an  opportunity  to 
hear  a  description  of  the  regulations  and 
to  obtain  comment  fit>m  die  public  on 
the  rules.  This  notice  corrects  the 
hearing  dates  which  were  listed  in  the 
July  29, 1994  proposals.  The  comment 
period  for  submission  of  formal  written 
comments  in  response  to  the  D/DBPR 
rule  closes  December  29, 1994.  The 
comment  period  for  formal  written 
comments  in  response  to  the  ESWTR 
rule  closes  May  30, 1996  to  allow  time 
for  the  public  to  consider  data  being 
collected  prior  to  that  date.  The  Agency 
may  hold  additional  hearings  on  the 
ESWTR  to  consider  those  additional 
data. 

Dated:  October  3, 1994. 

Robert  Perciasepe, 

Assistant  Administrator. 

IFR  Doc.  94-25218  Filed  10-11-94;  8:45  am) 
BILLING  CODE  6660-60-P 


Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Proposed  Rules 


51523 


40  CFR  Parts  258, 264,  and  265 

[FRL-5087-7] 

RIN  2050-A77 

Financial  Assurance  Mechanisms 
Corporate  Owners  and  Operators  of 
Municipal  Solid  Waste  Landfill 
Facilities  arnl  Hazardous  Waste 
Treatntent,  Storage,  and  Disposal 
Facilities 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  amend  the 
financial  assurance  regulations  under 
the  Resource  Conservation  and 
Recovery  Act  in  two  program  areas. 

First,  the  Agency  proposes  to  add  two 
financial  assurance  mechanisms  to 
those  currently  available  to  assure 
closure,  post-closure,  or  corrective 
action  costs  associated  with  municipal 
solid  waste  landfills  under  subtitle  D: 

(1)  a  financial  test  for  use  by  corporate 
owners  and  operators,  and  (2)  a 
guarantee  for  use  by  firms  that  wish  to 
guarantee  the  costs  for  an  owner  or 
operator.  Second,  the  Agency  proposes 
to  modify  the  domestic  asset  component 
of  the  corporate  financial  test  for 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  under  subtitle  C. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  postmarked  on 
or  before  December  12, 1994. 

ADDRESSES:  Written  comments  on  this 
proposal  should  be  addressed  to  the 
docket  cleik  at  the  following  address: 
U.S.  Environmental  Protection  Agency, 
RCRA  Docket  (OS-305),  401  M  Street 
SW.,  Washington,  DC  20460. 
Commenters  should  send  one  original 
and  two  copies  and  place  the  docket 
number  (F-^3-^T’MP-FFFFF)  in  the 
comments.  The  docket  is  open  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  for  Federal  holidays.  Docket 
materials  may  be  review^  by 
appointment  by  calling  (202)  260-9327. 
Copies  of  docket  matmai  may  be  made 
at  no  cost,  with  a  maximum  of  100 
pages  of  material  from  any  one 
regulatory  docket.  Additional  copies  are 
$0.15  pea-  page. 

FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Hotline  at  1-800-424-9346  (in 
Washington,  D.C.,  call  (703)  920-9810), 
or  Dale  Ruhter  (703)  308-8192,  Office  of 
Solid  Waste,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  DC  20460. 

SUPPLEMENTARY  INFORMATION: 

Preamble  OatHne 

I.  Authority 


II.  Background 

III.  Summary  of  Proposed  Rule 

IV.  Section-by-Section  Analysis  of  Proposed 

Subtitle  D  Provisions 

A.  Corporate  Financial  Test  (section 
258.74(e)) 

B.  Corporate  Guarantee  (section  258.74(g)) 

C.  Calculation  of  Obligations 

V.  Domestic  Asset  Requirement  of  the 

Subtitle  C  Corporate  Financial  Test, 
(sections  264.143,  264.145,  264.147, 
265.143,  265.145,  and  265.147) 

VI.  Analysis  Supporting  this  Proposed  Rule 

A.  Development  of  the  Subtitle  C  Corporate 
Financial  Test 

B.  The  Subtitle  D  Corporate  Financial  Test 
Aiulysis 

VII.  National  Solid  Wastes  Management 
Association  Rulemaking  Petition 

A.  Discussion  of  the  Petition 

B.  The  Meridian  Test 

C.  Request  for  Conunent  on  Allowing 
Owners  and  Operators  to  Discount  Costs 

VIII.  State  Program  Approval 

IX.  Implemwtation 

X.  State  Aumorization 

XL  Economic  and  R^ulatory  Impacts 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

I.  Authority 

These  amendments  to  part  258  are 
proposed  under  the  authority  of  sections 
1008,  4004,  and  4010  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended,  42  U.S.C.  6907,  6944,  and 
6949a.  The  amendments  to  parts  264 
and  265  are  proposed  under  RCRA 
sections  3004  and  3005. 

II.  Background 

On  October  9, 1991,  the  Agency 
promulgated  revised  criteria  for 
municipal  solid  waste  landfills 
(MSWIJFs),  which  established  minimum 
Federal  standards  to  assure  that 
MSWLFs  are  designed  and  managed  in 
a  manner  that  is  protective  of  human 
health  and  the  environment,  taking  into 
account  the  practical  capability  of  the 
MSWLFs  (see  56  FR  50978).  The 
minimum  Federal  standards  include 
location  restrictions,  facility  design  and 
operating  criteria,  groimdwater 
monitoring,  corrective  action,  financial 
assurance,  closure,  and  post-closure 
care  requirements. 

The  Agency  proposed  the  MSWLF 
criteria,  including  financial  assurance 
requiremrats,  on  August  30. 1988  (see 
53  FR  33314).  The  purpose  of  the 
financial  assurance  requirements  of  the 
MSWLF  criteria  was  to  assure  that 
adequate  funds  will  be  readily  available 
to  cover  the  costs  of  closure,  post¬ 
closure  care,  and  corrective  action 
associated  with  MSWLFs.  The  Agency 
believes  that  these  financial  assurance 
provisions  are  an  important  part  of  the 
MSWLF  criteria  for  two  reasons.  First, 
w'hen  an  owner  or  operator  does  not 


have  funds  readily  available  to  address 
the  environmental  nee<ls  at  a  facility, 
delays  in  addressing  those  needs  can 
result.  Second,  if  the  owner  or  operator 
does  not  have  funds  to  address 
environmental  needs  at  its  facilities, 
those  needs  are  typically  addressed 
under  federal  or  state  cleanup 
authorities,  rather  than  by  the  party 
responsible  for  the  facility. 

In  the  August  30, 1988  proposal, 
rather  than  propose  specific  financial 
assurance  mechanisms,  the  Agency 
proposed  a  financial  assurance 
performance  standard.  The  Agency 
solicited  public  comment  on  this 
performance  standard  approach  and,  at 
the  same  time,  requested  comment  on 
whether  the  Agency  should  develop 
financial  test  mechanisms  for  use  by 
local  governments  and  corporations. 

Commenters  on  the  proposed  rule 
argued  that  the  propos^  performance 
standard  lacked  sufficient  detail  to 
guide  States  in  the  development  and 
implementation  of  requirements  with 
any  consistency  among  States,  and  that 
the  Agency  should  develop  specific 
mechanisms  that  could  be  used  to 
demonstrate  financial  assurance. 
Commenters  also  supported  the 
development  of  a  local  govenunent 
financial  test  and  a  corporate  financial 
test. 

In  response  to  comment,  the  Agency 
promulgated  several  specific  financial 
mechanisms  in  the  October  9. 1991, 
final  rule.  Those  mechanisms  include 
trust  funds,  surety  bonds,  letters  of 
credit,  insurance,  and  State  assumptions 
of  responsibility  (§  258.74).  In  addition, 
to  retain  States’  flexibility  in 
implementing  the  subtitle  D  program, 
the  Agency  promulgated  the  financial 
assurance  p^ormance  standard  of 
§  258.74,  which  allows  approved  States 
to  use  any  State-approved  mechanism 
that  meets  that  performance  standard. 

Commenters  on  the  August  30, 1988, 
proposal  also  supported  the 
development  of  financial  tests  for  local 
governments  and  for  corporations.  The 
Agency  agreed  with  commenters  but,  at 
the  time  the  final  MSWLF  criteria  were 
promulgated,  the  Agency  had  not 
completed  the  analyses  necessary  to 
propose  those  financial  tests.  Thus,  in 
the  October  9. 1991,  preamble,  the 
Agency  announced  its  intention  to 
develop  both  a  local  government  and 
corporate  financial  test  in  advance  of 
the  effective  date  of  the  financial 
assurance  provisions.  The  Agency  then 
proceeded  to  conduct  tlie  necessary 
analysis,  and  develop  a  local 
government  and  corporate  financial  test 
for  MSWLF  owners  and  operators. 

To  allow  time  to  develop  financial 
tests,  the  Agency  promulgated  an 
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effective  date  of  April  9, 1994,  for  the 
financial  assurance  provisions  in  the 
July  1, 1991  notice.  In  doing  so,  the 
Agency  believed  it  had  allowed 
adequate  time  to  promulgate  the  local 
government  and  corporate  financial 
tests  in  advance  of  the  effective  date. 
However,  those  financial  tests  are  taking 
longer  to  develop  than  the  Agency 
originally  anticipated.  As  the  April 
1994,  deadline  approached,  the  Agency 
recognized  that  it  would  be  unable  to 
promulgate  final  financial  tests  by  that 
time.  Thus,  on  October  11, 1993,  the 
Agency  extended  the  effective  date  of 
the  financial  assurance  provisions  until 
April  9. 1995  (see  58  FR  51536)  to  allow 
additional  time  to  develop  the  financial 
tests. 

The  Agency  proposed  a  local 
government  financial  test  on  December 
27, 1993  (see  58  FR  68353);  this 
document  proposes  the  corporate 
financial  test  for  MSWLFs. 

III.  Summary  of  Proposed  Rule 

This  proposed  rule  would  add  a 
corporate  financial  test  to  the  financial 
assurance  mechanisms  currently 
available  to  owners  and  operators  of 
subtitle  D  MSWLFs.  It  also  would  allow 
corporations  to  use  that  financial  test  to 
guarantee  the  costs  of  an  owner  or 
operator.  It  would  allow  owners  and 
operators  to  use  a  combination  of 
financial  assurance  mechanisms, 
including  this  financial  test,  to  assure 
the  costs  associated  with  their  facilities. 
Finally,  this  rule  proposes  revisions  to 
one  portion  of  the  subtitle  C  corporate 
financial  test,  specifically,  to  the 
domestic  asset  requirement  of  that  test. 
Discussion  of  the  proposed  revisions  to 
the  subtitle  D  provisions  can  be  found 
in  sections  IV-V  of  this  preamble.  A 
discussion  of  the  proposed  revisions  to 
the  subtitle  C  corporate  financial  test 
can  be  found  in  section  IX. 

IV.  Section-by-Section  Analysis  of 
Proposed  Subtitle  D  Provisions 

A.  Corporate  Financial  Test  (Section 
258.74(e)) 

This  proposed  corporate  financial  test 
includes  a  financial  component  and  a 
domestic  asset  component.  Owners  and 
operators  that  meet  the  requirements  of 
the  financial  test  also  must  comply  with 
certain  recordkeeping  and  reporting 
requirements.  Each  requirement  is 
described  below. 

1.  Financial  Component  (Section 
258.74(e)(1)) 

The  financial  component  is  designed 
to  measure  viability  of  the  owner  or 
operator,  based  on  its  current  financial 
condition.  To  satisfy  the  financial 


component,  a  firm  must  have  a 
minimum  tangible  net  worth  of  $10 
million  plus  the  costs  it  seeks  to  assure 
(e.g.,  closure,  post-closure,  corrective 
action),  either  satisfy  a  bond  rating 
requirement,  or  pass  one  of  two 
financial  ratios,  and  satisfy  a  domestic 
asset  requirement. 

a.  Minimum  Size  Requirement.  In 
§  258.74(e)(l)(ii),  the  Agency  is 
proposing  to  require  firms  using  the 
financial  test  to  have  a  tangible  net 
worth  at  least  equal  to  the  sum  of  the 
costs  they  seek  to  assure  through  a 
financial  test  plus  $10  million.  Under 
proposed  §  258.74  (e)(3),  the  costs  an 
ovraer  or  operator  seeks  to  assure  are 
equal  to  the  current  cost  estimates  for 
closure,  post-closiu'e  care,  and 
corrective  action  or  the  sum  of  such 
costs  to  be  covered,  and  any  other 
environmental  obligations  assured  by  a 
financial  test.  The  owner  or  operator 
must  include  cost  estimates  required  for 
municipal  solid  waste  management 
facilities  under  this  part,  as  well  as  cost 
estimates  required  for  the  following 
environmental  obligations,  if  it  assures 
them  through  a  financial  test: 
obligations  associated  with  UIC 
facilities  under  40  CFR  144.62, 
petroleum  underground  storage  tank 
facilities  under  40  CFR  part  280,  PCB 
storage  facilities  under  40  CFR  part  761, 
and  hazardous  waste  treatment,  storage, 
and  disposal  facilities  under  40  CFR 
parts  264  and  265. 

The  Agency  is  proposing  this 
minimum  tangible  net  worth 
requirement  to  ensure  that  the  costs  of 
closure,  post-closure  care,  or  corrective 
action  do  not  force  a  firm  into 
bankruptcy.  Further,  an  analysis  of  a 
sample  of  bankrupt  firms  conducted  by 
the  Agency  demonstrated  that  firms 
with  less  than  $10  million  in  net  worth 
failed  four  times  more  frequently  than 
firms  with  greater  than  $10  million  in 
tangible  net  worth. 

As  a  result,  the  Agency  believes  that 
this  minimum  net  worth  should  be 
required  as  an  initial  screen  for 
corporations  in  demonstrating  financial 
responsibility  for  the  very  large  costs  of 
closure,  post-closure  care,  and 
corrective  action.  The  Agency  then 
combined  this  requirement  with  other 
financial  criteria  to  develop  the 
financial  test  described  in  this  proposed 
rule.  A  more  detailed  discussion  of  this 
analysis  can  be  found  in  Section  V.  of 
this  preamble  and  the  Background 
Document  developed  in  support  of  this 
rulemaking. 

b.  Bond  Rating/Financial  Ratio 
Alternatives.  The  Agency  is  proposing 
to  allow  firms  that  meet  the  minimum 
size  requirement  to  satisfy  the 


remaining  requirements  of  the  financial 
test  in  one  of  two  ways. 

First,  xmder  the  proposed 
§  258.74(e)(l)(i)(A),  a  firm  could  satisfy 
the  financial  component  if  its  most 
recent  bond  rating  is  investment  grade, 
that  is,  Aaa,  Aa,  A  or  Baa,  as  issued  by 
Moody’s,  or  AAA,  AA,  A,  or  BBB,  as 
issued  by  Standard  and  Poor’s.  The 
Agency  is  proposing  this  option  because 
it  believes  that  a  firm’s  bond  rating 
incorporates  an  evaluation  of  a  firm’s 
financial  management  practices.  Bond 
ratings  reflect  the  expert  opinion  of 
bond  rating  services,  which  are 
organizations  that  have  established 
credibility  in  the  financial  community 
for  their  assessments  of  firm  financial 
conditions.  An  analysis  of  bond  ratings 
showed  that  bond  ratings  have  been  a 
good  indicator  of  firm  defaults,  and  that 
few  firms  with  investment  grade  ratings 
have  in  fact  gone  bankrupt. 

The  proposal  to  include  a  bond  rating 
option  in  this  financial  test  is  consistent 
with  other  Agency  programs.  For 
example,  the  regulations  governing 
TSDFs  under  40  CFR  parts  264  and  265. 
petroleum  underground  storage  tanks 
under  40  CFR  part  280,  UIC  facilities 
under  40  CFR  part  144,  and  PCB 
commercial  storage  facilities  under  40 
CFR  part  761  all  consider  bond  ratings 
as  part  of  their  financial  tests.  The  local 
government  financial  test  for  owners 
and  operators  of  MSWLFs  under  40  CFR 
part  258,  which  was  proposed  on 
December  27, 1993  (58  FR  68353)  also 
would  allow  a  bond  rating  option. 

Second,  to  provide  the  regulated 
community  with  flexibility  in  meeting 
the  financial  test,  the  Agency  is  also 
proposing  a  ratio  alternative  to  the  bond 
rating.  In  order  to  satisfy  the  ratio 
requirement,  a  firm  would  have  to  have 
either: 

•  a  leverage  ratio  of  less  than  1.5 
based  on  the  ratio  of  total  liabilities  to 
tangible  net  worth.  This  ratio  attempts 
to  show  the  degree  to  which  a  firm  is 
leveraged.  This  particular  measure 
shows  the  relationship  between  total 
liabilities  to  tangible  net  worth.  Firms 
with  higher  values  for  this  ratio  are 
more  likely  to  suffer  net  losses  than 
those  with  lower  values;  or 

•  a  profitability  ratio  of  greater  than 
0.10  based  on  the  ratio  of  the  sum  of  net 
income  plus  depreciation,  depletion, 
and  amortization,  minus  $10  million,  to 
total  liabilities.  This  ratio  attempts  to 
show  cash-flow  firam  operations  relative 
to  the  firm’s  total  liabilities.  Firms  with 
higher  values  for  this  measure  are  more 
likely  to  meet  their  obligations  than 
those  firms  with  lower  values. 

The  Agency  selected  these  two 
specific  financial  ratios  with  their 
associated  thresholds  based  on  their 
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ability  to  differentiate  between  viable 
and  bankrupt  firms.  The  Agency’s 
analysis  demonstrated  that  leverage 
ratios  (i.e.,  total  liabilities/net  wo^) 
and  profitability  ratios  (i.e.,  cash  flow/ 
total  liabilities)  are  particularly  good 
discriminators  of  financial  heal^.  The 
Agency  selected  as  thresholds  for  these 
ratios  values  that,  together  with  the 
other  financial  test  criteria,  minimized 
the  costs  associated  with  demonstrating 
financial  responsibility.  A  more  detailed 
discussion  of  this  analysis  can  be  foimd 
in  Section  V.  of  this  preamble  and  the 
Background  Document  developed  in 
support  of  this  rulemaking. 

c.  Domestic  Assets  Requirement  In 
§  258.74(e)(l)(iii),  the  Agency  is 
proposing  that  all  firms  using  the 
financial  test  have  assets  in  ^e  United 
States  at  least  equal  to  the  costs  they 
seek  to  assure  through  a  financial  test, 
(see  paragraph  a.  of  this  section, 
“Minimum  Size  Requirement,”  for  more 
discussion  on  assured  costs)  The 
domestic  asset  requirement  is  intended 
to  ensure  that  the  Agency  has  access  to 
funds  in  the  event  of  bankruptcy. 
Without  this  requirement,  the  Agency 
could  experience  substantial  difficulty 
in  accessing  funds  of  bankrupt  firms 
that  have  their  assets  outside  of  the 
United  States.  The  Agency  recognizes 
that  this  minimum  assets  requirement 
may  be  too  low  and  solicits  comment  on 
an  assets  requirement  that  provides  the 
Agency  with  adequate  assurance  that 
funds  will  be  available  in  the  event  that 
an  owner  or  operator  enters  bankruptcy, 
but  does  not  overly  burden  the  regulated 
community. 

2.  Recordkeeping  and  Reporting 
Requirements  (Section  258.74(e)(2) 

The  Agency  is  proposing  that  after  a 
firm  has  determined  that  it  is  eligible  to 
use  this  corporate  financial  test,  it 
would  be  required  to  document  its  use 
of  the  test  by  placing  three  items 
(discussed  below)  in  the  facility 
operating  record.  These  requirements 
would  help  ensure  that  the  self- 
implementing  aspect  of  the  proposed 
test  requirements  have  been  met.  In  the 
case  of  closure  and  post-closiue  care, 
these  items  would  have  to  be  placed  in 
the  operating  record  prior  to  the  initial 
receipt  of  waste  or  the  efiective  date  of 
the  final  rule,  whichever  is  later,  or  in 
the  case  of  corrective  action,  no  later 
than  120  days  following  selection  of  a 
corrective  action  remedy.  This  proposed 
requirement,  in  the  case  of  corrective 
action  remedy,  is  consistent  with  the 
subtitle  C  provision  in  the  subpart  S 
prop>osed  rulemaking  (55  FR  at  30855 
fuly  27. 1990),  as  well  as  the  Financial 
Assurance  for  Corrective  Acticm  (FACA) 
proposed  rulemaking  (51  FR  at  37854 


October  24, 1986).  Please  refer  to  these 
proposals  for  more  discussion  on  this 
requirement.  In  addition,  owners  and 
operators  would  be  required  to  update 
these  items  annually,  and  to  notify  the 
State  Director  and  c^tain  alternative 
financial  assurance  if  the  firm  is  no 
longer  able  to  pass  the  financial  test. 
These  proposed  criteria  are  described 
below. 

a.  Chief  financial  officer  (CFO)  letter. 
Under  §  258.74(e)(2)(i),  the  owner  or 
operator  would  be  required  to  submit  a 
letter  from  the  firm’s  CFO.  The  letter 
would  demonstrtite  that  the  firm  has 
complied  with  the  criteria  of  the  test. 
Specifically,  the  letter  would  list  all  cost 
estimates  covered  by  a  financial  test  and 
provide  evidence  that  the  firm  satisfies 
the  financial  criteria  of  the  test  (i.e.,  the 
financied  component,  including  the 
minimum  size  component  and  domestic 
assets  requirement).  The  Agency  expects 
that  this  evidence  will  include  a 
worksheet  or  similar  demonstration 
showing  that  the  firm’s  annual  financial 
data  meet  the  specific  measures 
required  by  the  test. 

b.  Accountant’s  opinion.  Under 

§  258.74(e)(2)(ii),  the  Agency  is  also 
proposing  to  require  the  owner  or 
operator  to  place  in  the  operating  record 
the  opinion  from  the  independent 
certified  public  accountant  of  the  firm’s 
financial  statements  for  the  latest 
completed  fiscal  year.  Further 
requirements  of  the  CFO’s  letter  are 
described  in  §  258.74(e)(2)(iii).  An 
unqualified  opinion  (i.e.,  a  “clean 
opinion”)  from  the  accountant 
demonstrates  that  the  firm  has  prepared 
its  financial  statements  in  accordance 
with  generally  accepted  accounting 
principles  for  corporations.  However,  an 
adverse  opinion,  disclaimer  of  opinion, 
or  any  qualification  in  the  opinion 
would  automatically  disqualify  the 
owner  or  operator  ^m  using  the 
corporate  financial  test.  The  State 
Director  of  an  approved  State  may 
evaluate  qualified  opinions  on  a  case  by 
case  basis,  however,  and  accept  such 
opinions  if  the  matters  which  form  the 
basis  for  the  qualified  opinion  are 
insufficient  to  warrant  disallowance  of 
the  test. 

c.  Special  report  from  the 
independent  certified  public 
accountant.  The  third  item  to  be  placed 
in  the  operating  record  would  be  a 
special  reptort  of  the  independent 
certified  public  accountant  upon 
examination  of  the  chief  financial 
officer’s  letter.  In  this  report,  the 
accountant  would  confirm  that  the  data 
used  in  the  CFO  letter  to  pass  the  test 
were  appropriately  deriv^  from,  the 
audited,  year-end  financial  statements. 
The  purpose  of  this  special  report  is  to 


ensure  that  the  accountant  has 
confirmed  that  the  financial  data  used 
in  the  CFO  letter  is  appropriately 
presented. 

This  report  would  not  be  required  if 
the  CFO  uses  financial  test  figures 
directly  frem  the  annual,  financial 
statements  provided  to  the  Securities 
Exchange  Commission  (SEC).  However, 
this  report  is  required  if  the  CFO  letter 
uses  data  that  is  derived  from  and  is  not 
identical  to  the  data  in  the  aimual 
financial  statements  provided  to  the 
SEC 

For  example,  in  computing  financial 
assurance  under  one  alternative  owners 
and  operators  are  required  to  recognize 
total  liabilities,  including  those 
associated  with  “post-retirement 
benefits  other  than  pensions  (OPEB).” 
(Please  see  the  discussion  of  FASB  106 
in  section  VI  of  this  preamble.)  The 
Financial  Accounting  Standards  Board 
(FASB)  allows  the  use  of  two  different 
methods  when  accounting  for  these 
liabilities  in  annual  financial 
statements.  FASB  106  allows  employers 
the  option  of  accounting  for  OPEB 
obligations  in  one  year  (immediate 
recognition)  or  over  a  consecutive 
number  of  years  (delayed  recognition). 
Since  both  the  immediate  and  delayed 
recognition  methods  are  allowed  by 
FASB  106,  EPA  does  not  require  owners 
and  op>erators  that  are  demonstrating 
they  meet  the  requirements  of  the 
financial  test  to  use  the  same  accounting 
method  for  OPEB  obligations  that  is 
used  for  annual  SEC  submission 
purposes.  For  example,  the  owner  or 
operator  may  use  the  immediate 
recognition  method  in  the  financial 
statement  prepared  for  the  SEC,  but  the 
delayed  recognition  method  in 
computing  liabilities  for  the  purpose  of 
demonstrating  RCRA  financial 
assurance. 

EPA  is  proposing  this  approach  in 
today’s  rule  because  it  does  not  believe 
a  separate  CPA  statement  is  needed 
where  the  CFO  simply  takes  figures 
directly  frxim  an  audited  financial 
statement.  This  is  a  straight  forw'ard 
process.  On  the  other  hand,  where  the 
CFO  “derives”  the  figures — for  example, 
by  using  different  accounting 
procedures  to  determine  OPEB 
liabilities — ^the  process  may  require  a 
high  level  of  financial  expertise.  In  these 
cases,  EPA  believes  review  by  an 
independent  auditor  is  appropriate.  The 
Agency  solicits  comment  on  this 
approach  and  whether  this  approach 
would  be  appropriate  for  the  financial 
test  under  subtitle  C. 

d.  Annual  updates  and  placement  of 
financial  test  documentation.The 
financial  test  proposed  in  this  action 
would  require  firms  to  place  the  items 
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specified  in  §  258.74(e)(2)  in  the 
operating  record  and  notify  the  State 
Director  that  these  items  have  been 
placed  in  the  facilities  operating  record. 
Because  the  financial  condition  of  firms 
can  change  over  time,  under 
§  258.74(e)(2),  firms  will  be  required  to 
update  annually  all  financial  test 
documentation,  including  each  of  the 
items  described  above,  within  90  days 
of  the  close  of  the  firm’s  fiscal  year. 
Under  §  258.74  (e)(2)(iv),  the  owner  or 
operator  is  not  required  to  submit  the 
items  specified  in  §  258.74(e)(2)  when 
he  substitutes  alternate  financial 
assurance  as  specified  in  this  section;  or 
is  released  bum  the  requirements  of  this 
section  in  accordance  with  §  258.71(b), 

§  258.72(b),  or  §  258.73(b). 

e.  Alternate  financial  assurance. 

Under  §  258.74(e)(2)(v),  if  a  firm  can  no 
longer  meet  the  terms  of  the  financial 
test,  the  owner  or  operator  would  have 
to  notify  the  State  Director  and  obtain 
alternative  financial  assurance  within 
120  days  of  the  close  of  the  firm’s  fiscal 
year.  The  alternative  financial  assurance 
selected  by  the  owner  or  operator  would 
have  to  meet  the  terms  of  this  section 
and  the  required  submissions  for  that 
assurance  would  have  to  be  placed  in 
the  facility’s  operating  record.  'Fhe 
owner  or  operator  would  have  to  notify 
the  State  Director  that  he  no  longer 
meets  the  criteria  of  the  financial  test 
and  that  alternate  financial  assurance 
has  been  obtained. 

f.  Current  financial  test 
documentation.  Under  proposed 

§  258.74(e)(2)(vi),  the  Director  of  an 
approved  State  may,  based  on  a 
reasonable  belief  that  the  owner  or 
operator  no  longer  meets  the 
requirements  of  paragraph  (e)(1)  of  this 
section,  require  the  owner  or  operator  to 
provide  current  financial  test 
documentation  as  specified  in 
paragraph  (e)(2)  of  this  section. 

Although  the  Agency  anticipates  this 
provision  will  not  be  used  often,  it  can 
be  important  in  situations  where  the 
financial  condition  of  the  owner  or 
operator  comes  into  question.  The  State 
Director  should  have  the  flexibility  to 
require  the  owner  or  operator  to  provide 
current  financial  test  documents  if 
information  arises  that  raises  serious 
questions  about  the  financial  conditions 
of  the  owner  or  operator.  For  example, 
an  owner  or  operator  may  be  forced  into 
bankruptcy  by  a  large,  well-publicized 
liability  judgment.  In  such  cases,  the 
State  Director  should  be  able  to 
investigate  the  owner’s  or  operator’s 
change  in  financial  condition,  and 
require  them  to  demonstrate  that  they 
still  meet  the  financial  test.  The  Agency 
requests  comments  ft-om  the  public  on 
this  proposed  requirement. 


B.  Corporate  Guarantee  (Section 
258.74(g)) 

This  rule  proposes  to  allow  owners 
and  operators  to  comply  with  financial 
responsibility  requirements  for 
MSWLFs  using  a  guarantee  provided  by 
another  private  firm  (the  guarantor). 
Under  such  a  guarantee,  the  guarantor 
promises  to  pay  for  or  carry  out  closure, 
post-closure  care  or  corrective  action 
activities  on  behalf  of  the  owner  or 
operator  of  a  MSWLF  if  the  owner  or 
operator  fails  to  do  so.  Guarantees,  like 
other  third-party  mechanisms,  such  as 
letters  of  credit  or  surety  bonds,  ensure 
that  a  third  party  is  obligated  to  cover 
the  costs  of  closure,  post-closure  care,  or 
corrective  action  in  ^e  event  that  the 
owner  or  operator  goes  bankrupt  or  fails 
to  conduct  the  required  activities.  At  the 
same  time,  a  guarantee  is  an  attractive 
compliance  option  for  owners  and 
operators,  especially  those  affiliated 
with  larger  corporations  because 
guarantees  are  generally  much  less 
expensive  than  other  third-party 
mechanisms. 

The  proposed  rule  would  allow  three 
types  of  qualified  guarantors:  (1)  The 
parent  corporation  or  principal 
shareholder  of  the  ovraer  or  operator 
(e.g.,  a  corporate  parent  or  grandparent), 
(2)  a  firm  whose  parent  company  is  also 
the  parent  company  of  the  owner  or 
operator  (a  corporate  sibling),  and  (3) 
other  related  and  non-related  firms  with 
a  “substantial  business  relationship” 
with  the  owner  or  operator  (including 
subsidiaries  of  the  owner  or  operator). 
Guarantors  also  would  be  required  to 
meet  the  conditions  of  the  corporate 
financial  test. 

To  comply  with  the  requirements  of 
the  corporate  guarantee,  the  owner  or 
operator  would  be  required  to  place  in 
the  facility  operating  record  a  copy  of 
the  guarantee  contract  and  copies  of  all 
of  the  financial  test  documentation  that 
is  required  of  the  guarantor  as  specified 
in  the  corporate  financial  test 
requirements.  The  terms  of  the 
guarantee  contract  must  specify  that,  if 
the  owner  or  operator  fails  to  perform 
closure,  post-closure  care,  or  corrective 
action  in  accordance  with  the 
requirements  of  part  258,  the  guarantor 
will  either:  (1)  carry  out  those  activities 
or  pay  the  costs  of  having  them 
conducted  by  a  third  party  (performance 
guarantee),  or  (2)  fund  a  trust  to  pay  the 
costs  of  the  activities  (payment 
guarantee).  The  required  documentation 
must  be  placed  in  the  operating  record, 
in  the  case  of  closure  and  post-closure 
care,  prior  to  the  initial  receipt  of  waste 
or  the  effective  date  of  the  final  rule, 
whichever  is  later,  or  in  the  case  of 
corrective  action,  no  later  than  120  days 
following  selection  of  a  corrective  action 


remedy.  The  financial  test 
documentation  from  the  guarantor  must 
be  updated  annually,  in  accordance 
with  the  requirements  of  the  corporate 
financial  test. 

The  financial  test  documentation 
required  of  the  guarantor  is  the  same  as 
that  required  of  a  corporate  financial 
test  user  except  that,  in  cases  where  the 
guarantor  is  not  a  corporate  parent, 
grandparent,  or  sibling,  the  letter  from 
the  chief  financial  officer  must  address 
the  “substantial  business  relationship” 

(as  defined  in  §  264.141(h))  that  exists 
between  the  owner  or  operator  and  the 
guarantor.  In  particular,  the  letter  must 
describe  the  relationship  and  the  ' 
consideration  received  firom  the  owner 
or  operator  in  exchange  for  the 
guarantee,  which  is  necessary  to  ensure 
that  the  contract  is  valid  and 
enforceable. 

This  proposal  would  require  that 
guarantors  agree  to  remain  bound  under 
this  guarantee  for  so  long  as  the  owner 
or  operator  must  comply  with  the 
applicable  financial  assurance 
requirements  of  subpart  G  of  part  258, 
except  that  guarantors  may  cancel  this 
guarantee  by  sending  notice  to  the  State 
Director  and  to  the  owner  or  operator. 
The  proposal  would  provide  that  such 
cancellation  cannot  become  effective 
earlier  than  120  days  after  receipt  of 
such  notice  by  both  the  State  Director 
and  the  owner  or  operator. 

If  a  guarantee  is  cancelled,  the 
proposal  would  require  the  owner  or 
operator  to,  within  90  days  following 
receipt  of  the  cancellation  notice  by  the 
owner  or  operator  and  the  State 
Director,  obtain  alternate  financial 
assurance,  place  evidence  of  that 
alternate  financial  assurance  in  the 
facility  operating  record,  and  notify  the 
State  Director.  If  the  owner  or  operator 
fails  to  provide  alternate  financial 
assurance  within  the  90-day  period,  the 
guarantor  must  provide  that  alternate 
assurance  within  120  days,  place 
evidence  of  the  alternate  assurance  in 
the  facility  operating  record,  and  notify^ 
the  State  Director. 

If  the  corporate  guarantor  no  longer 
meets  the  requirements  of  the  financial 
test,  the  owner  or  operator  would  have 
to,  within  90  days  following  the  close  of 
the  guarantor’s  fiscal  year,  obtain 
alternative  assurance,  place  evidence  of 
the  alternate  assurance  in  the  facility 
operating  record,  and  notify  the  State 
Director.  If  the  owner  or  operator  fails 
to  provide  alternate  financial  assurance 
within  the  90-day  period,  the  guarantoi 
would  be  required  to  provide  that 
alternate  assurance  within  120  days 
following  the  close  of  the  guarantor’s 
most  recent  fiscal  year,  place  evidence 
of  the  alternate  assurance  in  the  facility 


Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Proposed  Rules 


51527 


operating  record,  and  notify  the  State 
Director. 

C.  Calculation  of  Obligations 

EPA  currently  allows  financial  tests  as 
mechanisms  to  demonstrate  Tmancial 
assurance  for  environmental  obligations 
under  several  programs.  These  include 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  under  40  CFR  parts 
264  and  265,  petroleum  underground 
storage  tanks  under  40  CFR  part  280, 

UIC  facilities  under  40  CFR  part  144, 
and  PCB  commercial  storage  facilities 
under  40  CFR  part  761.  Under  each  of 
these  programs,  the  Agency  requires 
that  the  owner  or  operator  include  all  of 
the  costs  it  is  assuring  through  a 
hnancial  test  when  it  calculates  its 
obligations.  This  policy  prevents  an 
owner  or  operator  from  using  the  same 
assets  to  assure  different  obligations 
under  different  programs.  The  Agency 
believes  this  is  vital  to  assure  the 
effectiveness  of  the  financial  test  and 
assure  that  assets  are  available  to  assure 
all  of  the  environmental  obligations 
covered  by  the  test.  Thus,  consistent 
with  Agency  policy,  today’s  proposal 
requires  a  firm  using  a  hnancial  test  for 
its  subtitle  D  obligations  also  to  include 
those  costs  covered  under  other  Agency 
programs  when  it  calculates  assured 
costs. 

V.  Domestic  Asset  Requirement  for  the 
Subtitle  C  Corporate  Financial  Test 

The  Agency  is  proposing  to  modify 
the  domestic  asset  requirement  of  the 
current  subtitle  C  financial  test.  The 
current  regulations  at 
§§264.143(n(l)(i)(D)  and  (ii)(D); 
265.143(e)(1)  (i)(D)  and  (ii)(D): 
264.145(f)(1)  (i)(D)  and  (ii)(D); 
265.145(e)(1)  (i)(D)  and  (ii)(D); 
264.147(f)(1)  (i)(D)  and  (ii)(D):  and 
265.147(f)(1)  (i)(D)  and  (ii)(D)  require 
that  corporations  using  the  financial  test 
have  assets  located  in  the  U.S. 
amounting  to  at  least  90%  of  total  assets 
or  at  least  six  times  the  sum  of  costs 
assured  through  the  financial  test.  The 
purpose  of  this  requirement  is  to  assure 
access  to  funds  in  the  event  of 
bankruptcy.  The  Agency  is  concerned 
that  without  a  domestic  asset 
requirement,  it  could  experience 
difficulty  in  accessing  funds  of  bankrupt 
firms  whose  assets  are  located  outside  of 
the  United  States. 

When  the  Agency  proposed  revisions 
to  the  subtitle  C  corporate  financial  test 
in  the  July  1, 1991,  notice,  at  56  FR 
30201,  the  Agency  did  not  propose 
revisions  to  the  domestic  asset 
requirement  portion  of  that  financial 
test.  However,  commenters  on  that 
proposal  argued  that  the  domestic  asset 


requirement  should  be  revised,  as  it 
unnecessarily  limits  the  use  of  the  test. 

In  response  to  comment  received  on 
the  July  1  notice,  the  Agency  is 
proposing  a  revised  domestic  asset 
requirement  for  subtitle  C.  The  Agency 
is  proposing  that  corporations  using  the 
financial  test  be  required  to  have  assets 
in  the  U.S.  at  least  equal  to  the  sum  of 
all  environmental  obligations  assured  by 
a  financial  test.  This  approach  is 
consistent  with  the  domestic  asset 
requirement  proposed  in  today’s 
corporate  financial  test  for  subtitle  D. 

The  Agency  solicits  comment  on  its 
proposal  to  modify  the  subtitle  C 
domestic  asset  requirement. 

VI.  Analysis  Supporting  This  Proposed 
Rule 

The  discussion  below  describes  the 
analysis  conducted  by  the  Agency  to 
develop  the  ratio  alternative,  minimum 
net  worth  requirement,  and  domestic 
asset  requirement  of  this  proposed 
corporate  financial  test.  These 
provisions,  which  are  proposed  in  this 
notice  for  use  under  the  subtitle  D 
program,  also  were  proposed  by  the 
Agency  on  July  1, 1991,  for  use  under 
the  subtitle  C  program  (56  FR  30201).  In 
conducting  analysis  to  support  today’s 
proposal,  the  Agency  relied  in  large  part 
on  analysis  conducted  in  support  of  the 
July  1, 1991,  subtitle  C  rulemaking.  This 
section  of  the  preamble  discusses  the 
subtitle  C  analysis,  and  additional 
analysis  conducted  to  support 
development  of  this  proposal. 

For  a  more  detailed  description  of  the 
subtitle  C  analysis,  the  reader  can  refer 
to  the  preamble  of  the  July  1, 1991, 
proposal  (56  FR  30201),  and  to  the 
Background  Document  supporting  the 
July  1  proposal,  which  can  be  found  in 
the  docket  for  that  rulemaking  (Docket 
No.  F-91-RCFP-FFFFF).  For  a  more 
detailed  description  of  the  analysis  to 
support  this  subtitle  D  corporate 
financial  test  proposal,  the  reader  can 
refer  to  the  Background  Document  for 
today’s  rule,  which  can  be  found  in  the 
docket  for  this  proposal. 

A.  Development  of  the  Subtitle  C 
Corporate  Financial  Test 

As  was  discussed  above,  on  July  1. 
1991,  the  Agency  proposed  revisions  to 
the  subtitle  C  corporate  financial  test.  At 
that  time,  the  Agency  conducted 
analysis  using  the  following  approach. 

First,  the  Agency  examined  whether 
the  test  should  include  a  minimum  net 
worth  requirement.  Second,  the  Agency 
developed  various  financial  tests  and 
analyzed  their  performance  in 
discriminating  between  bankrupt  and 
viable  firms.  Finally,  the  Agency 
evaluated  those  tests  that  best 


discriminated  betw'een  viable  and 
bankrupt  firms  according  to  a  “least 
cost’’  criterion,  and  selected  a  financial 
test.  Each  of  these  analytical  steps  is 
described  below. 

\  ■ 

1.  Minimum  Net  Worth  Requirement 

In  developing  the  subtitle  C  corporate 
financial  test,  the  Agency  determined 
that  a  minimum  net  worth  requirement 
was  an  important  element  of  the  test. 
First,  the  Agency  was  concerned  that, 
because  of  their  magnitude,  the  costs  of 
closure  and  post-closure  care  could 
themselves  cause  smaller  firms  to  go 
bankrupt.  In  addition,  the  need  for  a 
minimum  net  worth  requirement  w-as 
supported  by  analysis.  The  Agency 
found  significantly  higher  bankruptcy 
rates  for  firms  with  a  net  worth  less  than 
$10  million.  For  example,  firms  with 
less  than  $10  million  in  net  worth  failed 
four  times  more  frequently  than  firms 
with  greater  than  $10  million  in  net 
worth.  Based  on  the  above,  the  Agency 
decided  to  propose  a  minimum  net 
worth  requirement. 

To  determine  the  threshold  for  this 
minimum  net  worth  requirement,  the 
Agency  analyzed  public  and  private 
costs  associated  with  different 
thresholds.  The  Agency  chose  $10 
million  as  the  threshold  because  the 
analysis  demonstrated  that  although  a 
higher  threshold  would  result  in  savings 
in  public  costs,  those  savings  would  not 
offset  the  additional  costs  to  the 
regulated  community  of  obtaining 
alternative  financial  assurance 
mechanisms. 

2.  Develop  and  Analyze  Alternative 
Financial  Tests 

The  Agency  first  conducted  a  search 
of  financial  literature  and  identified 
possible  financial  ratios  typically  used 
for  bankruptcy  prediction.  In  addition  to 
financial  ratios,  the  Agency  selected  a 
variety  of  other  financial  measures,  such 
as  multiples  requirements  for  net  worth 
and  net  working  capital  (i.e.,  one 
through  six  times  the  size  of  the 
financial  obligation)  and  “additive” 
requirements,  which  required  firms  to 
have  a  certain  level  of  net  worth  (in 
addition  to  the  minimum  net  worth 
requirement  of  $10  million)  based  on 
the  amount  of  costs  they  wished  to 
cover  with  the  test. 

The  Agency  then  evaluated  the 
performance  of  these  individual 
financial  measures  in  discriminating 
between  viable  and  bankrupt  firms. 
Using  samples  of  bankrupt  and  non¬ 
bankrupt  firms,  the  Agency  evaluated 
their  ability  to  “pass”  non-bankrupt 
firms  capable  of  meeting  their  financial 
assurance  obligations,  and,  at  the  same 
time,  “fail”  bankrupt  firms  that  would 
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enter  bankruptcy  without  the  means  to 
meet  those  obligations.  Each  financial 
measiue  was  evaluated  using  two 
performance  measures: 

Availability  (A):  Measured  as  the 
percentage  of  total  financial  assurance 
obligations  facing  non-bankrupt  firms  with 
over  SIO  million  in  net  worth  that  can  be 
covered  using  a  particular  financial  measure 
or  financial  test. 

Misprediction  (M):  Measured  as  the 
percentage  of  total  financial  assurance 
obligations  facing  bankrupt  firms  that  can  be 
covered  by  bankrupt  firms  using  the  financial 
test. 

Those  individual  financial  measures 
that  performed  relatively  well  at 
difierentiating  between  the  two  samples 
had  a  high  differential  between  the 
availability  (A)  and  misprediction  (M) 
measures:  i.e.,  they  allow  viable  firms  to 
cover  a  relatively  large  percentage  of 
obligations  and,  at  the  same  time,  screen 
out  a  large  share  of  obligations  of 
bankrupt  firms.  Those  measures  that 
performed  relatively  poorly  had  about 
the  same  availability  to  viable  firms  and 
bankrupt  firms;  i.e.,  they  allowed 
bankrupt  and  non-bankiupt  firms  to 
cover  a  similar  percentage  of 
obligations.  In  some  cases,  poorly- 
performing  measiues  had  a  negative 
differential — they  allowed  bankrupt 
firms  to  cover  a  higher  percentage  of 
obligations  than  non-bmkrupt  firms. 

The  Agency’s  analysis  of  ratio 
measures  found  that  profitability  ratios, 
which  measure  a  firm’s  net  income  or 
cash  flow  in  relation  to  firm  size  (e.g., 
cash  flow/total  liabilities)  and  leverage 
ratios,  which  measure  a  firm’s  debt  in 
relation  to  firm  size  (i.e.,  total  liabilities/ 
net  worth)  were  particularly  good  at 
discriminating  between  bankrupt  and 
non-bankrupt  firms. 

The  Agency  then  combined  various 
profitability  and  leverage  ratios,  which 
had  performed  well  at  distinguishing 
between  bankrupt  and  non-bankrupt 


firms,  to  form  alternative  financial  tests. 
A  variety  of  possible  multiple  and 
additive  requirements  for  net  worth 
were  then  added  to  each  combination  of 
financial  ratios.  ' 

The  process  described  above  led  to 
the  development  of  over  500 
“candidate”  alternative  financial  tests. 
These  candidate  financial  tests  were 
then  evaluated  in  a  similar  manner 
against  the  samples  of  bankrupt  and 
non-bankrupt  firms  to  determine  their 
ability  to  pass  non-bankrupt  firms 
capable  of  meeting  their  financial 
assurance  obligations  (availability  or 
“A”)  and  their  ability  to  screen  out 
bankrupt  firms  that  would  enter 
bankruptcy  without  the  means  to  meet 
those  obligations  (misprediction  or 
“M”).  From  these  candidates, 
“dominant”  tests  were  selected,  i.e., 
tests  with  the  highest  ability  to  pass 
non-bankrupt  firms  for  given  levels  of 
bankruptcy  misprediction. 

The  Agency  tnen  calculated  the 
public  and  private  cost  of  each 
“dominant”  test.  The  Agency  defined 
public  costs  as  the  costs  to  the  public 
sector  of  paying  for  financial  assurance 
obligations  for  firms  that  pass  the  test 
but  later  go  bankrupt  without  funding 
their  obligations,  and  private  costs  as 
the  cost  to  viable  firms  of  obtaining 
alternative  financial  assurance 
mechanisms  when  they  cannot  pass  the 
test.  The  amount  of  public  and  private 
costs  associated  with  a  particular  test 
depends  on  the  test’s  performance  in 
terms  of  its  availability  to  viable  firms 
and  its  ability  to  screen  out  bankrupt 
firms. 

3.  Select  a  Financial  Test  for  Proposal 

The  Agency  then  identified  a  set  of 
low-cost  tests,  and  selected  a  test  from 
that  group  for  proposal.  The  Agency 
based  its  selection  on  policy 
considerations  as  well  as  the  total  costs 
of  the  financial  tests.  The  Agency  took 


this  approach,  rather  than  select  the 
lowest  cost  test,  because  several  tests 
had  very  similar  total  costs  but  different 
balances  between  public  and  private 
costs.  Using  this  modified  cost- 
effectiveness  approach,  the  Agency  was 
able  to  consider  the  balance  of  public 
and  private  costs  among  tests  of 
approximately  equal  total  costs. 

Exhibit  1  presents  total  public  and 
private  costs  of  the  top  two  tests 
identified.  Test  94  was  the  lowest-cost 
test  analyzed,  but  the  Agency  proposed 
Test  902  in  the  July  1, 1991,  rule  for 
several  reasons.  First,  Test  94  included 
a  tax  rate  adjustment  (FR)  in  the  cash 
flow  ratio  which  may  change  over  time, 
thus  making  it  a  more  difficult  test  to 
implement  and  verify.  (The  estimate 
shown  in  Exhibit  1  is  that  all  firms  are 
subject  to  a  34  percent  corporate  tax 
rate).  In  contrast.  Test  902  required  a 
cash  flow  ratio  adjusted  by  a  set  value 
of  $10  million,'  rather  than  by  a  tax 
adjusted  cost  estimate.  Second,  Test  902 
required  a  net  worth  of  $10  million  plus 
the  amount  of  the  cost  to  be  assured  (an 
additive  requirement),  whereas  Test  94 
required  that  the  net  worth  be  at  least 
$10  million  and  that  it  be  at  least  the 
amount  of  the  cost  to  be  assured.  The 
Agency  believed  that  the  net  worth 
additive  requirement  of  Test  902  would 
ensure  that  a  firm  has  net  worth 
sufficient  to  cover  its  financial 
assurance  obligations  and  has  an 
additional  $10  million  in  net  worth  to 
cover  other  debts  and  obligations  as 
necessary.  Finally,  Test  902  had  a 
different  balance  of  public  and  private 
costs  than  Test  94.  Because  it  is  less 
available  to  firms,  it  had  higher  private 
costs  than  Test  94.  However,  the 
substantial  improvement  in  bankruptcy 
screening  (lower  misprediction,  or  “M”) 
led  to  far  lower  public  costs  than  Test 
94,  so  that  the  total  costs  were  close  to 
the  total  costs  of  Test  94. 


Exhibit  1.— Results  of  Alternative  Financial  Tests  for  Closure  and  Post-Closure  Care 

[Dollars  in  thousands] 


Test 

Test  requirements 

Private 

costs 

Public  costs 

Total  costs 

94 

Cashflow — (.66xFR)/total  liabilities  greater  than  .05  . 

OR 

Total  liabilities/net  worth  less  than  2.5 

AND 

Net  worth  at  least  Ixclosure  and  post-closure  care  cost  estimate 

AND 

Net  worth  of  at  least  $10  million. 

$2,868 

I 

$15,408 

i 

1 

$18^77 

j 

i 

902 

Cashflow— $10  million/total  liabilities  greater  than  .10  . 

OR 

Total  liabilities/net  worth  less  thcin  1.5 

I  12,075 

6,898 

18,972 

! 

’  The  Agency  analyzed  many  cash-flow  ratios, 
some  of  which  subtracted  a  constant  amount  (e.g., 
$5  million,  $10  million,  $15  million),  others  of 


which,  like  the  ratio  in  Test  94,  subtracted  variable 
amounts.  Of  the  ratios  that  subtracted  a  constant 
amount,  this  ratio,  which  subtracted  $10  million. 


was  the  most  effective  in  reducing  public  and 
private  costs. 
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Exhibit  1.— Results  of  Alternative  Financial  Tests  for  Closure  and  Post-Closure  Care— Continued 

(Dollars  in  thousands] 


Test 

,  Test  requirements 

Private 

costs 

Public  costs 

Total  costs 

AND 

Net  worth  of  at  least  $10  million  plus  the  amount  of  closure  and  post-closure  care  cost  esti¬ 
mate 

B.  The  Subtitle  D  Corporate  Financial 
Test  Analysis 

As  was  discussed  above,  the  approach 
used  by  the  Agency  to  evaluate 
alternative  subtitle  D  financial  tests  was 
consistent  with  the  1991  subtitle  C 
analysis.  However,  because  candidate 
measures  for  the  1991  subtitle  C 
analysis  were  assembled  from  a 
thorough  review  of  available  research  on 
bankruptcy  predictors,  the  Agency 
decided  that  additional  research  was  not 
likely  to  identify  any  new  candidate 
measures.  Therefore,  the  Agency  did  not 
consider  it  necessary  to  repeat  the 
process  of  assembling  and  testing 
candidate  financial  measures,  and 
combining  the  most  promising 
candidate  measures  into  alternative 
financial  test  configurations. 

Instead,  the  Agency  used  the 
alternative  financial  tests  identified  in 
the  subtitle  C  analysis  as  the  starting 
point  for  the  subtitle  D  analysis.  The 
Agency  then  developed  firm  samples 
and  cost  estimates  for  the  subtitle  D 
program,  and  proceeded  to  evaluate 
those  candidate  financial  tests  using 
basically  the  same  procedure  used  for 
subtitle  C,  with  minor  modifications. 

1.  Firm  Samples 

The  Agency  identified  lanou- 
bankrupt  firms  (12  public  and  4  private) 
that  own  or  operate  MSVVLFs.  One  of 
the  private  firms,  which  appeared  to  be 
quite  small,  was  dropped  from  the 
sample  for  lack  of  financial  data.  Two  of 
the  remaining  private  firms  were 
deleted  because  they  had  tangible  net 
worth  less  than  $10  million.  The  final 


non-bankrupt  firm  sample,  then, 
consisted  of  13  firms — 12  public  and 
one  private.2 

The  bankrupt  firm  sample  used  in  the 
subtitle  C  corporate  financial  test 
analysis  was  also  used  for  the  subtitle  D 
financial  test  analysis.  That  sample 
consisted  of  31  firms,  which  were  either 
known  to  operate  hazardous  waste 
facilities  or  were  likely  to  do  so.  The 
Agency  believed  that  this  was  the  best 
sample  of  bankrupt  firms  available  for 
the  subtitle  D  analysis  for  several 
reasons.  First,  owning  and  operating 
MSWLFs  entails  a  capital-intensive, 
long-term  investment  in  engineering 
and  construction  for  industrial  activity, 
similar  to  the  industrial  activities  of 
many  firms  in  the  subtitle  C  universe. 
Second,  firms  in  the  MSVVLF  industry, 
like  firms  in  the  subtitle  C  universe,  are 
subject  to  environmental  regulations 
and  associated  compliance  costs.  Third, 
the  Agency  could  not  identify 
bankruptcies  of  MSVVLF  firms,  as  they 
have  not  been  subject  to  Federal 
regulatory  requirements  and,  therefore, 
have  not  been  identified  like  subtitle  C 
facilities,  which  were  required  to  notify 
EPA  of  their  existence  in  1980,  thus 
providing  the  Agency  with  historical 
data. 

2.  Cost  Estimates 

a.  Closure  and  Post-Closure  Care.  The 
Agency’s  derived  estimates  of  closure 
and  post-closure  care  costs  from  data 
provided  by  the  Regulatory  Impacts 
Analysis  (RIA)  of  the  proposed  subtitle 
D  MSVVLF  criteria  (56  FR  50978). 

Because  the  analysis  predated  the 
effective  date  of  the  landfill  criteria,  the 


Agency  did  not  have  site-specific  cost 
estimates  for  firms  that  own  or  operate 
MSWLFs.  Therefore,  the  Agency 
estimated  the  financial  assurance 
obligations  for  each  firm  in  the  non¬ 
bankrupt  firm  sample,  based  on  the 
number  and  size  of  landfills  ow  ned  or 
operated  by  each  firm,  and  the  Agency’s 
estimate  of  closure  and  post-closure  care 
costs  per  landfill. 

b.  Corrective  Action.  The  Agency  took 
a  different  approach  to  analyzing  die 
impact  of  corrective  action  costs  on  the 
performance  of  alternative  financial 
tests.  As  in  the  case  of  closure  and  post¬ 
closure  care,  the  Agency  did  not  have 
site-specific  data  on  the  cost  of 
corrective  action.  However,  unlike  the 
costs  of  closure  and  post-closure, 
corrective  action  costs  are  not  certain  to 
occur.  In  addition  to  not  having  site- 
specific  cost  data,  the  Agency  also  did 
not  have  data  on  the  probability  of 
corrective  action  being  necessary. 
Therefore,  the  Agency  did  not  attempt 
to  estimate  site-specific  costs  to  analyze 
the  impact  of  corrective  action  costs  on 
the  performance  of  alternative  financial 
tests:  rather,  the  Agency  conducted  a 
sensitivity  analysis,  which  is  described 
later  in  this  preamble. 

3.  Results  of  Evaluation  of  Candidate 
Financial  Tests  for  Closure  and  Post- 
Closure  Care 

The  Agency  calculated  the  public  and 
private  costs  for  the  alternative  financial 
test  configurations,  and  selected  a  set  of 
dominant  tests.^  Table  2  shows  the 
results  for  the  lowest  cost  tests. 


^The  Agency  believes  that  the  same  policy 
considerations  discussed  above  for  subtitle  C 
compel  use  of  a  $10  million  net  worth  requirement 
for  subtitle  D.  In  addition,  the  Agency  conducted 
analysis  to  determine  whether  a  lower  net  worth 
requirement  would  signiHcantly  increase  the 
amount  of  financial  assurance  that  could  be  covered 
by  the  subtitle  D  financial  test.  The  Agency  found 
that  the  3  small  firms  excluded  by  the  minimum  net 
worth  requirement  owned  only  12  MSWU-’s.  which 


were  less  than  half  the  size  of  the  landfills  owned 
and  operated  by  larger  firms.  Therefore,  the  Agency 
concluded  that  a  lower  minimum  net  worth 
requirement  would  not  significantly  increase  the 
availability  of  the  subtitle  D  corporate  financial  test. 
The  final  non-bankrupt  firm  sample,  then,  consisted 
of  13  firms— 12  public  and  one  private. 

^  Note  that  in  the  1991  subtitle  C  analysis,  the 
alternative  financial  tests  were  evaluated  against  the 


firm  samples  to  establish  a  set  of  dominant  tests, 
and  the  sum  of  public  and  private  costs  was  then 
calculated  for  each  dominant  test.  However,  in  the 
subtitle  I)  analysis,  the  sample  size  of  non-bankrupt 
firm  sample  was  so  small  (13  firms)  that  directly 
calculating  the  sum  of  the  public  and  private  co.sts 
for  each  of  the  alternative  test  configurations  was 
more  analytically  efficient. 
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Table  2.— Financial  Tests  With  Lowest  Public  and  Private  Costs  for  Closure  and  Post-Closure  Care 

.  [DoHars  in  millions] 


Test 

Requirements 

Ptivate 
costs  (thou¬ 
sands) 

Public  costs 
(thousands) 

Total  costs 
(thousands) 

’562 

Total  Liabilities/Net  Worth  less  than  1.5 . . . . — . 

OR 

(Cash  Flow— $10  million)/Total  Liabilities  greater  than  0.1 

AND 

Net  worth  of  at  least  $10  million  plus  the  amount  of  closure  and  post-closure  care  cost  esti¬ 
mate 

$17.4 

$8.8 

$26.2 

130 

Total  Liabilities/Net  Worth  less  than  1.5 . 

OR 

(Cash  Flow— $10  miliion)/Total  Liabilities  greater  than  0.1 

AND 

Net  worth  of  at  least  the  amount  of  closure  arxf  post-closure  care  cost  estimate 

17.4 

8.8 

26.2 

58 

Total  Liabilities/Net  Worth  less  than  1.5 . . . 

OR 

(Cash  Flow— $10  miilion)/Total  Liabilities  less  than  0.1 

AND 

No  minimum  net  worth  requirement 

6.1 

10.8 

16.9 

'  Subtitle  D  Test  562  is  identical  to  Subtitle  C  Test  902,  which  was  selected  for  proposal  under  that  program. 


Though  Test  58  was  the  lowest  cost 
test,  the  Agency  did  not  select  it  for 
proposal  h^use  that  test  did  not 
include  a  minimum  net  worth 
requirement  beyond  the  $10  million. 

The  Agency  believes  that  an  additional 
net  worth  requirement  that  is  related  to 
the  costs  to  be  assured  is  important  to 
assure  that  the  firm’s  environmental 
costs  will  not  increase  the  probability  of 
firm  failiue.  For  example,  if  a  firm  had 
a  net  worth  of  $10  million,  but  closure 
and  post-closure  costs  of  $100  million, 
those  costs  would,  in  all  likelihood, 
cause  the  firm  to  enter  bankruptcy. 

Thus,  the  Agency  eliminated  Test  58 
firom  consideration  and  considered  for 
proposal  only  those  financial  tests  that 
had  a  minimum  net  worth  requirement 
that  considered  the  size  of  the  obligation 
to  be  assured. 

Tests  562  and  130  are  identical  except 
for  the  minimum  net  worth 
requirement.  Test  130  requires  that  the 
firm’s  minimum  net  worth  be  at  least 
$10  million  and  that  it  be  at  least  the 
amount  of  the  closure  and  post-closure 
care  cost  estimate.  Test  562  requires  a 
minimum  net  worth  be  equal  to  $10 
million  plus  the  closure  and  post¬ 
closure  care  cost  estimate.  The  Agency 
selected  Test  562  for  proposal  for 
several  reasons. 

First,  the  Agency  believes  that 
requiring  a  $10  million  minimum  net 
worth  requirement  in  addition  to  net 
worth  equal  to  the  firm’s  assured  costs 
protects  against  environmental 
obligations  themselves  causing 
bankruptcy.  Second,  there  was  no 
difference  in  the  availability  of  Test  130 
and  Test  562,  so  there  was  no 
compelling  reason  to  select  Test  130. 
Finally,  selection  of  Test  562,  which  is 


identical  to  the  corporate  financial  test 
proposed  for  subtitle  C  follows  the 
Agency’s  policy  of  maintaining 
consistency  among  programs  wherever 
possible. 

4.  Results  of  Sensitivity  Analysis  To 
Determine  Efiects  of  Corrective  Action 
Costs  on  Test  Performance 

As  was  mentioned  above,  the  Agency 
conducted  a  sensitivity  analysis  to 
determine  whether  the  costs  of 
corrective  action  would  affect  the 
performance  of  the  candidate  financial 
tests.  This  analysis  evaluated  the 
alternative  tests  for  closure,  post-closure 
care,  and  corrective  action  costs  under 
three  scenarios — corrective  action  costs 
equal  to  50%,  100%,  and  200%  of  the 
costs  of  closure  and  post-closure.  Under 
each  scenario.  Test  130  and  Test  562 
were  the  lowest  cost  tests  with  a 
minimum  net  worth  requirement  related 
to  the  size  of  obligation  to  be  assured. 

5.  Statement  of  Accounting  Standards 
Number  106  (FASB  106) 

Concerns  have  been  raised  by  some 
members  of  the  regulated  community 
that  the  December  1990  Statement 
issued  by  the  Financial  Accounting 
Standards  Board,  entitled  “Employers’ 
Accounting  for  Postretirement  Benefits 
Other  Than  Pensions  (OPEB)’’  (FASB 
106),  adversely  impacts  their  ability  to 
pass  the  Agency’s  corporate  financial 
test  for  their  environmental  obligations. 

While  the  Security  and  Exchange 
Commission  (SEC)  is  ultimately 
responsible  for  specifying  Generally 
Accepted  Accounting  Principles 
(GAAP)  for  publicly-owned  firms,  the 
SEC  has  informally  followed  policies 
developed  by  the  FASB,  an  independent 
private  organization  that  is  funded  by 


various  professional  accounting 
associations. 

In  this  case,  according  to  FASB  106, 
employers  who  do  not  already  account 
for  these  benefits  as  required  by  the 
Statement  must  do  so  for  fiscal  years 
beginning  after  December  15, 1992  (This 
requirement  is  delayed  for  certain  small, 
non-public  employers  to  fiscal  years 
beginning  after  December  15, 1994). 
FASB  106  allows  employers  the  option 
of  accounting  for  these  benefits  in  one 
year  (immediate  recognition  of  OPEB)  or 
over  a  consecutive  number  of  years 
(delayed  recomition  of  OPEB). 

These  memrars  of  the  regulated 
community  that  are  concerned  about  , 
FASB  106  have  requested  that  for 
Security  and  Exchange  Commission 
purposes,  they  he  allowed  to  continue  to 
use  the  immediate  recognition  method, 
but  for  purposes  of  the  Agency’s 
financial  test,  they  be  allowed  to  use  the 
delayed  recognition  method.  Since  both 
the  immediate  and  delayed  recognition 
of  these  obligations  are  allowed  by  the 
FASB  106  rule,  the  Agency  believes 
there  is  enough  flexibility  in  the 
regulations  to  allow  recognition  of 
OPEB  benefits  in  the  manner  described 
above.  A  more  detailed  description  of 
EPA’s  interpretation  of  the  federal 
regulations  governing  the  corporate 
financial  test  within  the  context  of 
FASB  106  can  be  found  in  the  docket  in 
support  of  this  proposal.  (See  Letter  to 
Torger  Dahl  of  Eastman  Kodak  Company 
from  Michael  H.  Shapiro,  Director  of  the 
Office  of  Solid  Waste.)  The  Agency 
solicits  comment  on  whether  the 
subtitles  D  and  C  corporate  financial 
tests  should  be  revis^  to  clarify  how 
owners  and  operators  can  account  for 
FASB  106  when  using  the  financial  test 
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to  demonstrate  financial  responsibility 
for  their  environmental  obligations. 

6.  Domestic  Asset  Requirement 

The  Agency  is  proposing  that  all  firms 
using  the  financial  test  have  assets  in 
the  United  States  at  least  equal  to  the 
sum  of  the  costs  they  seek  to  assure 
through  the  financid  test.  This  domestic 
asset  requirement  is  intended  to  ensure 
that  the  Agency  has  access  to  funds  in 
the  event  of  bankruptcy.  Without  this 
requirement,  the  Agency  could 
experience  substantial  difficulty  in 
accessing  funds  of  bankrupt  firms  that 
have  their  assets  outside  of  the  United 
States. 

The  domestic  asset  requirement 
proposed  for  the  subtitle  D  corporate 
owners  and  operators  of  MSWLFs  is 
consistent  with  revisions  to  the 
domestic  asset  requirement  of  the 
subtitle  C  corporate  financial  test 
proposed  today  (see  section  V.  of  this 
preamble  for  further  discussion). 

VII.  National  Solid  Wastes  Management 
Association  (NSWMA)  Petition 

A.  Discussion  of  the  Petition 

On  February  16, 1990,  NSWMA 
submitted  a  rulemaking  petition  to  the 
Agency.  The  Agency  has  addressed 
many  of  the  concerns  raised  in  the 
petition  in  a  July  1, 1991  proposed  rule 
(56  FR  30201)  and  a  SeptemW  16, 1992 
final  rule  (57  FR  42832).  While  today’s 
proposed  rule  addresses  two  more 
issues  raised  in  this  petition,  it  does  not 
represent  the  full  Agency  response  to 
NSWMA’s  petition.  The  Agency 
continues  to  examine  the  concerns 
raised  in  NSWMA’s  petition. 

B.  The  Meridian  Test 

As  part  of  its  analysis,  the  Agency  , 
evaluated  the  test  developed  by  the 
Meridian  Corporation,  which  was 
submitted  to  EPA  on  February  16, 1990, 
along  with  a  rulemaking  petition,  by  the 
National  Solid  Wastes  Management 
Association  (NSWMA).  Using  the 
methodology  described  above,  the 
Agency  formd  that  the  test  was  not  as 
effective  at  minimizing  public  and 
private  costs  as  the  test  proposed  on 
July  1, 1991.  As  a  result,  the  Agency  has 
not  proposed  the  test  developed  by 
Meridian  Corporation  for  further 
analysis.  The  NSWMA  petition,  the  test 
developed  by  the  Meridian  Corporation, 
and  the  Agency’s  analysis  of  that  test 
can  be  found  in  the  docket  in  support 
of  this  proposal.  The  Agency  will 
consider  and  respond  to  any  comments 
it  receives  on  the  Meridian  financial  test 
in  evaluating  the  revisions  to  the 
corporate  financial  test  for  subtitle  C 


C.  Request  for  Comment  on  Allowing 
Owners  and  Operators  to  Discount  Costs 

The  financial  assurance  requirements 
in  many  EPA  program  areas  (e.g.,  RCRA 
subtitles  C  and  D,  TSCA  PCBs)  require 
owners  and  operators  to  calculate  cost 
estimates  in  current  dollars,  and 
aggregate  these  estimates  (even  though 
these  costs  may  be  incurred  many  years 
in  the  future).  Owners  must  obtain  a 
financial  responsibility  instrument  for  at 
least  the  amount  of  this  aggregated  cost 
estimate.  The  RCRA  regulations 
currently  do  not  allow  owners  and 
operators  to  adjust  this  aggregated  cost 
estimate  to  reflect  the  fact  that  these 
activities  are  scheduled  to  occur  in 
future  years. 

The  Agency  has  received  many 
requests  to  allow  owners  and  operators 
to  meet  the  financial  assurance 
requirements  based  on  the  present  value 
of  these  future  obligations.  In  a 
rulemaking  petition  submitted  on 
February  16, 1990,  the  National  Solid 
Wastes  Management  Association 
(NSWMA)  recommended  that  the 
Agency  allow  firms  to  use  a  present 
value  based  on  a  discount  rate  to 
estimate  their  costs  for  post-closure  care 
and  for  the  extended  care  portion  of 
corrective  action.  (The  NSWMA  petition 
can  be  found  in  the  docket  of  today’s 
rulemaking.)  In  addition,  the  Agency 
has  receiv^  public  comment  making 
similar  requests  during  the  development 
of  other  financial-responsibility-related 
rules.  In  the  preamble  to  the  proposed 
local  government  financial  test,  the 
Agency  solicited  comment  on  the 
whether  to  allow  owners  and  operators 
to  discoimt  costs  associated  with 
MSWLFs  (see  58  FR  68353  at  68361, 
December  27, 1993).  The  Agency 
recognizes  that  this  is  an  issue  of 
interest  to  many  i>arties,  and  has 
reviewed  and  considered  ail  comments 
received  to  date. 

In  general,  the  argument  presented  to 
the  Agency  has  been,  because  these 
expenditures  are  scheduled  to  occiir  in 
the  future  (often  many  years  in  the 
future),  a  financial  instrument  for  less 
than  the  aggregate  costs  (i.e.  the 
"present  value’’  of  the  aggregated  costs) 
would  pay  ofi  these  expenditures  in  the 
future.^  This  is  the  case  because  there  is 

*In  order  to  make  comparisons  between 
alternative  (liiancial  instniments  on  capital 
investment  decisions  involving  different  streams  of 
payments  over  time,  financial  analysts,  economists, 
etc.,  calculate  the  “present  value"  of  the 
alternatives.  This  method  involves  calculating  in 
terms  of  current  dollars  using  the  interest  rate— or 
discount  rate — present  value  of  a  promised  future 
receipt  (or  expenditure).  For  example,  at  a  7  percent 
interest  rate,  an  investor  would  be  indifferent 
between  receiving  SlOO  five  years  horn  now  or 
receiving  $71.30  today.  The  present  value,  then  of 
the  promise  to  pay  $100  in  five  years  (at  a  discount 


a  time  dimension  to  the  value  of  a 
monetary  or  financial  instrument — $100 
in  hand  today  is  worth  more  than  a 
(guaranteed)  promise  to  pay  $100  in  ten 
years.  One  htmdred  dollars  invested 
today,  for  example,  in  a  ten-year 
Treasury  bond  paying  at  an  interest  rate 
of  7  percent  will  pay  back  $197  ten 
years  from  now,  assuming  that  interest 
is  compounded  continually. 

The  Agency  has  not  proposed  to  allow 
ov\'ners  and  operators  to  discount  costs 
because  the  Agency  remains 
unconvinced  that  by  doing  so  it  would 
assure  that  adequate  funds  will  be 
available  in  a  timely  manner  to  perform 
required  activities  in  the  event  that  the 
owner  or  operator  is  unable  or  unwilling 
to  perform  these  activities. 

First,  the  Agency  is  concerned  that  for 
an  approach  based  on  discounting  to  be 
effective,  it  is  important  that  the  owner 
or  operator  be  able  to  predict  with 
certainty  when  the  costs  will  incur.  For 
example,  an  owner  or  operator  who 
estimates  that  the  closure  costs  of  its 
MSWLF  will  be  $10  million  to  occur  20 
years  in  the  future  would  only  have  to 
demonstrate  financial  responsibility  for 
$2.6  million  today,  assuming  a  7  percent 
discount  rate.  If  that  MSWLF 
unexpectedly  has  to  close,  it  may  not 
have  sufficient  resources  to  properly 
complete  all  closure  activities  since  the 
amount  of  financial  responsibility  could 
be  substantially  less  than  the  actual 
need. 

Despite  these  concerns,  the  Agency  is 
interested  in  allowing  owners  and 
operators  to  discoimt  costs  imder  the 
subtitle  D  program  wherever  it  can  do 
so  and  still  assiue  that  sufficient 
resources  will  be  available  to  perform 
required  activities.  The  Agency  believes 
that  discounting  may  be  more 
applicable  for  some  activities  than 
others.  For  example,  where  the  cost  of 
an  activity  is  known,  the  timing  of  the 
activity  can  be  predicted  with  a  greater 
degree  of  certainty,  or  where  the  activity 
takes  place  over  an  extended  time 
period,  it  may  be  appropriate  to 
discount  costs. 

Although  current  regulations  require 
owners  to  have  the  financial  resources 
to  carry  out  all  closiue  and  post-closure 
activities  in  one  year,  some  activities, 
such  as  post-closure  groundwater 

rate  of  7  percent)  would  be  $71.30.  In  much  the 
same  way,  if  the  Agency  allowed  owners  and 
operators  to  discount  their  future  costs  when  tliey 
demonstrated  financial  responsibility,  an  owner  or 
operator  who  had  a  $10  million  closure  scheduled 
to  occur  20  years  in  the  future  could  demonstrate 
financial  responsibility  for  as  little  as  $2.6  million 
today,  assuming  they  could  invest  that  amount  at 
the  same  7%  interest  (or  discount )  rate  described 
above.  The  efiect  of  discounting  becomes  more 
pronounced  as  the  time  period  and  discount  rate 
increase. 
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monitoring,  can  only  be  done  over 
several  decades.  Therefore,  even  if  a 
landfill  must  close  unexpectedly, 
certain  activities  (like  post-closure  care) 
and  the  associated  costs  v\rill  still  occur 
over  a  number  of  years  in  the  future. 

EPA  could  allow  owners  to  discount 
these  costs  in  computing  their 
obligations.  However,  where  the  timing 
and  costs  associated  with  an  activity  are 
not  known,  discounting  may  not  be 
appropriate. 

Because  of  its  interest  in  allowing 
owners  and  operators  to  discount  costs, 
and  because  of  its  concerns  about 
allowing  them  to  do  so,  the  Agency 
again  solicits  comment  on  the  practice 
of  discounting,  and  how  it  might  be 
applied  to  the  subtitle  D  program. 
Members  of  the  public  who  submitted 
comments  on  discounting  during  the 
comment  period  of  the  local  government 
financial  test  need  not  submit  those 
comments  again.  If  the  Agency  modifies 
the  subtitle  D  regulations  to  allow 
owners  and  operators  to  discount  costs 
under  that  program,  the  Agency  will 
consider  all  comments  related  to 
discormting  that  were  submitted  to  the 
docket  for  Qiis  proposal  during  the 
public  comment  period  and  to  the 
docket  for  the  local  government 
financial  test  proposal  during  the 
comment  period  for  that  rulemaking. 

The  Agency  specifically  requests 
comment  and  supporting  information 
on  the  following  and  on  any  other  issues 
that  commenters  identify  regarding 
discouhting  for  MSWLF  financial 
responsibility  requirements: 

(1)  Selection  of  a  discount  rate. 
Possible  options  include  short-  or  long¬ 
term  interest  rates,  private,  municipal  or 
Treasury  bonds,  or  some  other  measure 
of  interest  rate. 

(2)  Selection  of  a  method  that 
provides  adequate  assurance  that  funds 
will  be  available  in  the  event  of 
unexpected  closure. 

(3)  Selection  of  a  maximum  time 
period  over  which  costs  may  be 
discounted,  e.g.,  5, 10,  20,  or  50  years. 

(4)  Selection  of  activities  that  may  be 
appropriate  for  employing  discounting, 
e.g.,  post-closure  care  when  the  costs 
and  time  period  for  performing  this 
activity  may  be  estimated  with 
reasonable  accuracy. 

(5)  Selection  of  a  method  that 
minimizes  the  potential  complexities 
involved  in  administering  and  enforcing 
a  program  that  allows  discounting  of 
costs. 

Commenters  should  note  that  this 
request  for  comment  is  limited  to 
whether  discounting  should  be  allowed 
for  MSWLF  financial  assurance,  and  is 
not  intended  to  open  for  comment  other 
financial  assurance  regulations. 


VIII.  State  Program  Approval — Subtitle 
D 

Section  4005(c)  of  RCRA  requires  that 
each  State  adopt  and  implement  a 
“permit  program  or  other  system  of 
prior  approval  and  conditions” 
adequate  to  assure  that  each  facility  that 
may  receive  household  hazardous  waste 
or  small  quantity  generator  waste  will 
comply  with  the  revised  MSWLF 
criteria.  Each  state  must  adopt  and 
implement  a  permit  program  not  later 
than  18  months  after  October  9, 1991. 
EPA  is  required  to  “determine  whether 
each  State  has  developed  an  adequate 
program”  pursuant  to  section  4005(c). 

EPA  plans  to  propose  a  State/Tribal 
implementation  rule  which  will 
establish  adequacy  determination 
requirements  and  procedures  for  State 
subtitle  D  permit  programs,  including 
submission  of  a  MSWLF  permit  program 
application.  EPA  also  plans  to  propose 
to  extend  eligibility  for  subtitle  D  permit 
program  approval  to  Indian  Tribes.  The 
statute,  however,  does  not  require  these 
rules  to  be  in  place  before  EPA  assesses 
the  adequacy  of  any  State  or  Tribal 
program. 

As  part  of  these  rules,  the  Agency 
plans  to  include  procedures  for 
submitting  revised  applications  for  State 
and  Tribal  program  adequacy 
determinations  should  a  State  or  Tribe 
revise  its  permit  program  once  deemed 
adequate  and  the  appropriate  Regional 
Administrator  determines  that  a  revised 
application  is  necessary.  Program 
revision  may  be  necessary  when  the 
pertinent  Federal  statutory  or  regulatory 
authority  is  changed,  when  State  or 
Tribal  statutory  or  regulatory  authority 
or  relevant  guidance  changes,  or  when 
responsibility  for  the  State  or  Tribal 
program  is  shifted  within  the  lead 
agency  or  to  a  new  or  different  State  or 
Tribal  agency  or  agencies. 

A  State  or  Tribe  that  receives  permit 
program  approval  prior  to  the  final 
promulgation  of  today’s  rule  and  later 
elects  to  adopt  the  financial  test  and 
local  government  guarantee  mechanisms 
should  work  with  its  respective 
Regional  EPA  office  as  it  proceeds  to 
m^e  changes  to  its  permit  program. 

EPA  does  not  interpret  the  statute  to 
require  that  each  and  every  program 
change  a  State  or  Tribe  makes  will 
require  a  revised  permit  program 
application.  Rather,  only  certain 
changes  that  raise  issues  warranting  a 
detailed  review  by  EPA  and  an 
opportunity  for  public  comment  will 
necessitate  a  revised  application.  EPA 
believes  that  State  and  Tribal 
compliance  with  today’s  proposal  will, 
in  most  cases,  not  require  a  revised 
permit  program  application,  since  this 


rule  merely  provides  additional  options 
for  demonstrating  financial  assurance. 
Furthermore,  States  and  Tribes  that 
have  adopted  financial  assurance 
requirements  without  this  local 
government  test  and  guarantee  are  not 
required  to  take  any  action  and  may 
elect  to  retain  only  their  current  options 
since  this  proposal  simply  expands  the 
number  of  options  available  to  owners 
and  operators  for  demonstrating 
financial  assurance. 

IX.  Implementation — Subtitle  D 

As  stated  above,  today’s  proposal 
would  amend  part  258  by  adding 
additional  options  for  corporations  to 
use  when  demonstrating  financial 
assurance  for  the  costs  of  closure,  post¬ 
closure  care  and  clean-up  of  known 
releases.  States  and  Tribes  will  not  be 
required  to  include  these  options  in 
their  MSWLF  programs,  since  they  may 
choose  to  establish  their  own  financial 
assurance  programs  as  long  as  they  meet 
the  financial  assurance  requirements  in 
Federal  criteria.  EPA  will  be  able  to 
approve  the  financial  assurance  portion 
of  a  State  or  Tribe’s  program  so  long  as 
it  includes  at  least  one  of  the  options 
promulgated  in  October,  1991,  or  added 
by  today’s  proposal  (if  promulgated). 

As  a  matter  of  Federm  law,  these 
proposed  tests  (if  promulgated)  will  be 
potentially  available  in  all  States  and  all 
Tribal  jurisdictions.  EPA  cautions 
owners  and  operators  that  wish  to  use 
the  options  in  the  Federal  program  that 
they  should  look  at  the  options  available 
under  State  or  Tribal  law.  If  the  State  or 
Tribe’s  rules  do  not  include  the  option 
that  the  owner  or  operator  wishes  to 
use,  the  owner  or  operator  would  run 
the  risk  of  being  out  of  compliance  with 
State  or  Tribal  law.  State  and  Tribal 
laws  for  MSWLFs  are  fully  effective 
even  when  not  approved  by  EPA. 

In  imapprovedf  States  or  Tribes,  if 
State  or  'Tribal  law  did  not  preclude  the 
use  of  options  proposed  today  (either 
because  it  did  not  include  any  financial 
assurance  requirements,  included  only  a 
general  requirement  that  left  the  choice 
of  mechanism  to  the  discretion  of  the 
owner  or  operator,  or  included 
mechanisms  resembling  those  proposed 
today)  an  owner  or  operator  would  be 
able  to  use  the  corporate  test  or 
guarantee  described  in  today’s  proposal 
(if  promulgated)  to  satisfy  both  State  or 
Tribal  and  Federal  law. 

EPA  notes  that  States  or  Tribes 
seeking  approval  for  the  financial 
assurance  portion  of  their  MSWLF 
program  or  wishing  to  modify  an 
already  approved  program  would  have 
flexibility  in  adopting  Federally 
promulgated  standards.  The  State  or 
Tribe  could  simply  adopt  the  Federal 
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standard  or  could  adopt  a  mechanism 
that  meets  the  five  performance 
standards  detailed  in  the  October  9, 

1991  final  criteria  rule.  In  this  case,  the 
mechanism  could  be  used  by  owners  or 
op>erators  for  demonstrating  financial 
responsibility  for  their  MSWLF 
obligations  in  that  State  or  Tribe.  The 
five  criteria  that  the  financial 
mechanism  would  need  to  meet  are  the 
following:  (1)  Ensure  that  the  amount  of 
funds  assured  is  sufficient  to  cover  the 
costs  of  closure,  post-closure  care,  and 
corrective  action  for  known  releases 
when  needed;  (2)  ensure  that  funds  will 
be  available  in  a  timely  fashion  when 
needed:  (3)  guarantee  the  availability  of 
the  required  amount  of  coverage  from 
the  effective  date  of  these  requirements 
or  prior  to  the  initial  receipt  of  waste, 
whichever  is  later,  until  the  owmer  or 
operator  is  released  from  financial 
assurance  requirements  under  §§  253.32 
(0.  (g).  (h);  (4)  provide  flexibility  to  the 
owner  or  operator  for  demonstrating 
compliance  with  financial  assiu^nce 
requirements;  and  (5)  be  legally  valid, 
binding,  and  enforceable  under  State 
and  Federal  law. 

As  a  result,  while  the  Agency  is 
developing  financial  tests  that  are 
designed  to  meet  these  performance 
criteria  (the  financial  test  proposed  in 
this  Federal  Register  and  the  financial 
test  proposed  on  December  27, 1993  (58 
FR  68353)),  approved  States  and  Tribes 
could  develop  their  own  financial  tests 
that  could  be  used  by  owners  and 
operators  of  MSWLFs  writhin  those 
States  and  Tribes  for  demonstrating 
financial  responsibility  as  long  as  those 
tests  are  determined  to  have  met  the 
performance  standards.  (For  a 
discussion  of  the  effect  of  EPA’s 
approval  of  a  State  or  Tribal  program  on 
the  Federal  regulations,  see  56  FR 
50995.) 

Owners  and  operators  who  can  use 
the  options  in  today’s  proposal  under 
State  or  Tribal  law  would  be  required  to 
maintain  appropriate  documentation  of 
the  mechanism  in  the  facility’s 
operating  record.  They  would  not  be 
required  by  Federal  law  to  submit  that 
documentation  to  the  State  or  Tribe,  but 
only  to  notify  the  State  or  Tribal 
Director  that  the  required  items  have 
been  placed  in  the  operating  record. 
Owners  and  operators  usiqg  the 
financial  test  or  guarantee  would  also  be 
required  to  update  all  required  financial 
test  information  on  an  anniial  basis,  and 
retain  this  information  in  their  operating 
records.  In  addition,  an  owmer  or ' 
operator  (or  guarantor)  that  becomes 
unable  to  meet  the  financial  test  criteria 
would  be  required  to  notify  the  State  or 
Tribal  Director  and  establish  alternate 
financial  assurance  within  specified 


deadlines.  Finally,  in  order  to  cancel  a 
guarantee,  the  guarantor  would  have  to 
notify  both  the  State  or  Tribal  Director 
and  the  owmer  or  operator  at  least  120 
days  prior  to  cancellation. 

The  Agency  believes  that  most  Tribes 
have  an  accounting  structure  similar  or 
identical  to  those  of  most  local 
governments.  Tribes  that  meet  the 
requirements  of  the  local  government 
financial  test  would  be  eligible  to  use 
that  financial  test  to  demonstrate 
financial  responsibility  for  their  subtitle 
D  obligations  to  the  extent  that  they 
meet  the  provisions  of  that  test. 

However,  the  Agency  recognizes  that 
there  may  be  Tribes  and  local 
government  imits  that  use  an  accounting 
system  similar  or  identical  to  those  of 
most  corporations.  Those  Tribes  and 
local  government  units  would  be 
eligible  to  use  this  proposed  corporate 
financial  test  to  demonstrate  financial 
responsibility  for  their  subtitle  D 
obligations  to  the  extent  that  they  meet 
the  requirements  of  this  proposal. 

X.  State  Authorization — Subtitle  C 

On  July  1, 1991,  the  Agency  proposed 
revisions  to  the  subtitle  C  corporate 
financial  test  (56  FR  30201).  In  that 
proposal,  the  Agency  considered  the 
effect  of  those  proposed  revisions  on 
State  Authorization  based  on  the  entire 
test,  rather  than  on  the  individual 
components  of  the  entire  financial  test 
(see  56  FR  30214  and  30215).  This 
proposal  would  modify  one  provision  of 
that  July  1, 1991  proposed  rule. 
Specifically,  this  proposal  would 
modify  the  domestic  assets  requirement 
of  the  financial  test  contained  in 
§§  264.143(f)(1)  (i)(D)  and  (ii)(D); 
265.143(e)(1)  (i)(D)  and  (ii)(D); 
264.145(f)(1)  (i)p)  and  (ii)(D); 
265.145(e)(1)  (i)(D)  and  (ii)(D); 
264.147(f)(1)  (i)(D)  and  (ii)(D);  and 
265.147(f)(1)  (i)(D)  and  (ii)(D)  and  the 
corresponding  revisions  to  the  financial 
test  instruments  at  §  264.151  (f)  and  (g). 
This  proposed  change  of  the  domestic 
asset  requirement  would  not  change  the 
effect  of  State  Authorization  detailed  in 
the  July  1, 1991  proposed  rule.  As  a 
result,  if  the  Agency  does  promulgate  a 
revised  financial  test  under  subtitle  C, 
the  effect  on  State  Authorization  would 
be  based  on  the  July  1, 1991  proposal, 
though  a  full  discussion  of  the  effect  on 
State  Authorization  of  the  entire  revised 
subtitle  C  corporate  financial  test  will  be 
contained  in  the  final  rule. 

XI.  Economic  and  Regulatory  Impacts 
A.  Executive  Order  12866 

Under  Executive  Order  12866,  which 
was  published  in  the  Federal  Register 
on  October  4, 1993  (see  58  FR  51735), 


the  Agency  must  determine  whether  a 
regulatory  action  is  "significant”  and, 
therefore,  subject  to  OMB  review  and 
the  requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  efiect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  ^e 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Under  the  terms  of  Executive  Order 
12866,  OMB  has  notified  EPA  that  it 
considers  this  a  "significant  regulatory 
action”  within  the  meaning  of  the 
Executive  Order.  EPA  has  submitted 
this  action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  are  documented  in 
the  public  record  for  this  rulemaking 
(see  Docket  #F-94-FTMP-FFFFF). 

The  Agency  conducted  an  analysis  to 
estimate  the  costs  that  would  be  avoided 
by  corporations  if  this  corporate 
financial  test  were  available  to  them. 
Since  corporations  would  be  able  to  use 
the  financial  test  for  all  or  part  of  their 
subtitle  D  obligations,  corporations 
would  save  the  cost  of  obtaining  a  third- 
party  instrument  for  those  portions  of 
their  obligations.  The  Agency  estimates 
that  the  corporate  financial  test  and 
guarantee  mechanisms  would  save 
corporations  $45  million  annually.  In 
performing  this  analysis,  the  Agency 
assumed  that  the  1991  data  used  to 
estimate  the  number  of  MSWLFs,  the 
costs  of  closure  and  post-closure  care  for 
each  of  the  categories  of  MSWLFs,  and 
the  number  of  corporations  are  held 
constant.  The  financial  data  of  the 
corporations  are  also  assumed  not  to 
have  changed  since  1991.  The  Agency 
also  assumed  that  corporations  had,  as 
their  only  environmental  obligations, 
the  costs  of  closure,  post-closure  care  of 
their  MSWLFs.  The  Agency  further 
assumed  that  the  cost  of  obtaining  a 
third-party  financial  instrument,  such  as 
a  letter  of  credit  or  surety  bond,  would 
be  1.5  percent  of  the  cost  estimate  of 
closure  and  post-closure  care  of  the 
MSWLF.  Finally,  the  Agency  assumed 
that  corporate  parents  would  be  willing 
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to  provide  guarantees  to  their 
suteidiaries  to  the  extent  that  they  are 
able  to  provide  those  guarantees  through 
the  financial  test.  A  full  discussion  of 
this  analysis  can  be  found  in  the  docket 
for  this  rulemaking. 

The  Agency  believes  that  the 
information  it  had  when  it  performed  its 
analysis  was  the  most  current  and  the 
most  complete  at  the  time.  While  the 
Agency  recognizes  that  changes  have 
occurr^  in  the  subtitle  D  universe  since 
1991,  it  does  not  have  information  to 
quantify  these  changes.  As  a  result,  the 
Agency  solicits  the  public  for  more 
current  information  that  can  be  used  to 
update  its  analysis.  Further,  the  Agency 
solicits  conunent  on  the  assumptions 
made  in  order  to  perform  the  analysis 
and  solicits  the  public  for  information 
that  supports  or  refutes  these 
assumptions.  A  detailed  analysis  of  the 
cost  savings  associated  with  this  rule  is 
available  in  the  docket. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C  601  ef  seq.  at  the  time  an 
Agency  publishes  a  proposed  or  final 
rule,  it  generally  must  prepare  a 
Regulatory  Flexibility  Analysis  that 
describes  the  impact  of  the  rule  on  small 
entities,  unless  the  Administrator 
certifies  that  the  rule  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Agency  is  aware  of  three  companies 
that  would  be  excluded  from  using  this 
proposed  financial  test  because  their  net 
worth  is  less  than  $10  million. 

Therefore,  pursuant  to  5  U.S.C.  605b,  we 
believe  that  this  regulation  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

OMB  approved  the  information 

collection  requirements  of  the  MSWLF 
criteria,  including  financial  assurance 
criteria,  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  OMB  control 
number  2050-0122.  The  burden 
estimate  for  the  MSWLF  financial 
assurance  provisions  included  the 
burden  associated  with  a  landfill 
obtaining  and  maintaining  any  one  of 
the  allowable  financial  assurance 
instruments,  including  a  financial  test. 
The  proposed  revision  to  part  264  does 
not  change  the  recordkeeping  or 
reporting  requirements  for  subtitle  C 
facilities.  The  information  collection 
requirements  for  financial  assurance  of 
subtitle  C  facilities  are  discussed  and 
approved  under  OMB  control  number 
2050-0120. 

The  public  may  send  comments 
regarding  the  burden  estimate  or  any 


other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to  Chief, 
Information  Policy  Branch,  2136,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  728  Jackson 
Place  NW.,  Washington,  DC  20503 
(mariced  “Attention;  Desk  Officer  for 
EPA”). 

List  of  Subjects 
40  CFR  Part  258 

Environmental  protection.  Reporting 
and  recordkeeping  requirements.  Waste 
treatment  and  disposal. 

40  CFR  Part  264 

Hazardous  waste,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  265 

Hazardous  waste.  Reporting  and 
recordkeeping  requirements. 

Dated;  September  30, 1994. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  258— CRITERIA  FOR  MUNICiPAL 
SOLID  WASTE  LANDFILLS 

1.  The  authority  citation  for  part  258 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6907(aH3),  6912(a). 
6944(a).  and  6949(c):  33  U.S.C.  1345  (d)  and 
(e). 

2.  Section  258.74  is  amended  by 
adding  paragraphs  (e)  and  (gj  to  read  as 
follows: 

§  258.74  Allowable  mechanisms. 
***** 

(e)  Corporate  financial  test.  An  owner 
or  operator  that  satisfies  the 
requirements  of  this  paragraph  may 
demonstrate  financial  assurance  up  to 
the  amount  specified  herein: 

(1)  Financial  Component,  (i)  The 
owner  or  ojierator  must  satisfy  one  of 
the  following  three  conditions: 

(A)  A  current  rating  for  its  most  recent 
bond  issuance  of  AAA,  AA,  A,  or  BBB 
as  issued  by  Standard  and  Poor’s  or  Aaa, 
Aa,  A  or  Baa  as  issued  by  Moody’s;  or 

(B)  A  ratio  of  less  than  1.5  comparing 
total  liabilities  to  net  worth;  or 

(C)  A  ratio  of  greater  than  0.10 
comparing  the  sum  of  net  income  plus 
depreciation,  depletion  and 
amortization,  minus  $10  million,  to  total 
liabilities. 

(ii)  The  tangible  net  worth  of  the 
owner  or  operator  must  be  greater  than 


the  sum  of  the  current  closure,  post¬ 
closure  care,  corrective  action  cost 
estimates  and  any  other  environmental 
obligations  covered  by  a  financial  test 
plus  $10  million. 

(iii)  The  owner  or  operator  must  have 
assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  current 
closure,  post-closure  care,  corrective 
action  cost  estimates  and  any  other 
environmental  obligations  covered  by  a 
financial  test  as  described  in  paragraph 
(e)(3)  of  this  section. 

(2)  Recordkeeping  and  reporting 
requirements,  (i)  The  owner  or  operator 
must  place  the  following  items  into  the 
facility’s  operating  record: 

(A)  A  letter  signed  by  the  owner’s  or 
operator’s  chief  financial  officer  that: 

(1)  Lists  all  the  current  cost  estimates 
covered  by  a  financial  test,  including, 
but  not  limited  to,  cost  estimates 
required  for  municipal  solid  waste 
management  facilities  under  40  CTR 
part  258,  cost  estimates  required  for  UIC 
focilities  imder  40  CFR  part  144,  if 
applicable,  cost  estimates  required  for 
petroleum  underground  storage  tank 
facilities  under  40  CFR  part  280,  if 
applicable,  cost  estimates  required  for 
PCB  storage  facilities  under  40  CFR  part 
761,  if  applicable,  and  cost  estimates 
required  for  hazardous  waste  treatment, 
storage,  and  disposal  facilities  under  40 
CFR  parts  264  and  265,  if  applicable: 

(2)  Provides  evidence  that  the  firm 
meets  the  conditions  of  either  paragraph 
(e)(l)(i)  or  paragraph  (e)(l)(ii)  of  this 
section. 

(B)  A  copy  of  the  independent 
certified  public  accountant’s 
unqualified  opinion  of  the  owner’s  or 
operator’s  financial  statements  for  the 
latest  completed  fiscal  year  except  as 
provided  in  paragraph  (e)(2)(i)(B)(I)  of 
this  section: 

(2)  To  be  eligible  to  use  the  financial 
test,  the  owner’s  or  operator’s  financial 
statements  referenced  in  paragraph 
(e)(2)  of  this  section  must  receive  an 
unqualified  opinion  horn  the 
independent  certified  public 
accountant.  An  adverse  opinion, 
disclaimer  of  opinion,  or  other  qualified 
opinion  will  be  cause  for  disallowance. 
The  Director  of  an  approved  State  may 
evaluate  qualified  opinions  on  a  case  by 
case  basis  and  allow  use  of  the  financial 
test  in  cases  where  the  Director  deems 
that  the  matters  which  form  the  basis  for 
the  qualification  are  insufficient  to 
warrant  disallowance  of  the  test.  If  the 
Director  of  an  approved  State  does  not 
allow  use  of  the  test,  the  owner  or 
operator  must  provide  alternate 
financial  assurance  as  specified  in  this 
section. 

(2)  (Reserved] 
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(C)  If  the  Chief  Financial  Officer’s 
letter  providing  evidence  of  financial 
assurance  includes  financial  data  that 
are  different  fiom  data  in  the  audited 
financial  statements  referred  to  in 
paragraph  (e)(2)(i)(B)  of  this  section  or 
any  other  audited  financial  statement  or 
data  filed  with  the  SEC,  a  special  report 
from  the  owner’s  or  operator’s 
independent  certified  public  accountant 
to  the  owner  or  operator  is  required 
stating  that: 

(t)  He  has  compared  the  data  in  the 
chief  financial  officer’s  letter  derived 
from  the  independently  audited,  year- 
end  financial  statements  for  the  latest 
fiscal  year  with  the  amounts  in  such 
financial  statements;  and 

(2)  In  connection  with  that 
examination,  no  matters  came  to  his 
attention  which  caused  him  to  believe 
that  the  data  in  the  chief  financial 
officer’s  letter  should  be  adjusted. 

(ii)  An  owner  or  operator  must  place 
the  items  specified  in  paragraph  (e)(2)  of 
this  section  in  the  operating  record  emd 
notify  the  State  Director  that  these  items 
have  been  placed  in  the  operating 
record  before  the  initial  receipt  of  waste 
or  before  the  effective  date  of  this 
section,  whichever  is  later,  in  the  case 
of  closure,  post-closure  care,  or  no  later 
than  120  days  after  the  corrective  action 
remedy  has  been  selected  in  accordance 
with  the  requirements  of  §  258.58. 

(iii)  After  the  initial  placement  of 
items  specified  in  paragraph  (e)(2)  of 
this  section  in  the  operating  record,  the 
owner  or  operator  must  update  the 
information  and  place  updated 
information  in  the  operating  record 
within  90  days  following  the  close  of 
the  owner  or  operator’s  fiscal  yeiu".  This 
information  must  consist  of  all  three 
items  specified  in  paragraph  (e)(2)  of 
this  sertion. 

(iv)  The  owner  or  operator  is  no 
longer  required  to  submit  the  items 
specified  in  paragraph  (e)(2)  of  this 
section  when: 

(A)  He  substitutes  alternate  financial 
assurance  as  specified  in  this  section;  or 

(B)  He  is  released  &om  the 
requirements  of  this  section  in 
accordance  with  §  258.71(b),  §  258.72(b), 
or  §  258.73(b). 

(v)  If  the  owner  or  operator  no  longer 
meets  the  requirements  of  paragraph 
(e)(1)  of  this  section,  the  owner  or 
operator  must,  within  120  days 
following  the  close  of  the  owner  or 
operator’s  fiscal  year,  obtain  alternative 
financial  assurance  that  meets  the 
requirements  of  this  section,  place  the 
required  submissions  for  that  assurance 
in  the  operating  record,  and  notify  the 
State  Director  dhat  the  owner  or  operator 
no  longer  meets  the  criteria  of  the 


financial  test  and  that  alternate 
assurance  has  been  obtained. 

(vi)  The  Director  of  an  approved  State 
may,  based  on  a  reasonable  belief  that 
the  owner  or  operator  may  no  longer 
meet  the  requirements  of  paragraph 
(e)(1)  of  this  section,  require  at  any  time 
the  owner  or  operator  to  provide  current 
financial  test  documentation  as 
specified  in  paragraph  (e)(2)  of  this 
section.  If  the  Director  of  an  approved 
State  finds  that  the  owner  or  operator  no 
longer  meets  the  requirements  of 
paragraph  (e)(1)  of  this  section,  the 
owner  or  operator  must  provide 
alternate  financial  assurance  as 
specified  in  this  section. 

(3)  Calculation  of  costs  to  be  assured. 
When  calculating  the  “current  cost 
estimates  for  closure,  post-closure  care, 
corrective  action,  or  the  sum  of  the 
combination  of  such  costs  to  be  covered, 
and  any  other  environmental  obligations 
assured  by  a  financial  test’’  referred  to 
in  paragraph  (e)(1)  of  this  section,  the 
owner  or  operator  must  include  cost 
estimates  required  for  municipal  solid 
waste  management  facilities  under  this 
part,  as  well  as  cost  estimates  required 
f^or  the  following  environmental 
obligations,  if  it  assures  them  through  a 
financial  test:  obligations  associated 
with  UIC  facilities  under  40  CFR  144.62, 
petroleum  underground  storage  tank 
facilities  imder  40  CFR  part  280,  PCB 
storage  facilities  under  40  CFR  part  761, 
and  hazardous  waste  treatment,  storage, 
and  disposal  facilities  under  40  CFR 
parts  264  and  265. 
***** 

(g)  Corporate  Guarantee.  (1)  An  owner 
or  operator  may  meet  the  requirements 
of  this  section  by  obtaining  a  written 
guarantee.  The  guarantor  must  be  the 
direct  or  higher-tier  parent  corporation 
of  the  owner  or  operator,  a  firm  whose 
parent  corporation  is  also  the  parent 
corporation  of  the  owner  or  operator,  or 
a  firm  with  a  “substantial  business 
relationship’’  with  the  owner  or 
operator.  The  guarantor  must  meet  the 
requirements  for  owners  or  operators  in 
paragraph  (e)  of  this  section  and  must 
comply  with  the  terms  of  the  guarantee. 
A  certified  copy  of  the  guarantee  must 
be  placed  in  the  facility’s  operating 
record  along  with  copies  of  the  letter 
from  the  guarantor’s  chief  financial 
officer  and  accountants’  opinions  as 
specified  in  paragraph  (e)(2)  of  this 
section.  If  thei  guarantor’s  parent 
corporation  is  also  the  parent 
corporation  of  the  owner  or  operator, 
the  letter  firom  the  guarantor’s  chief 
financial  officer  must  describe  the  value 
received  in  consideration  of  the 
guarantee.  If  the  guarantor  is  a  firm  with 
a  “substantial  business  relationship’’ 


with  the  owner  or  operator,  this  letter 
must  describe  this  “substantial  business 
relationship’’  and  the  value  received  in 
consideration  of  the  guarantee. 

(2)  The  guarantee  must  be  effective 
and  all  required  submissions  placed  in 
the  operating  record  before  the  initial 
receipt  of  waste  or  before  the  effective 
date  of  this  section,  whichever  is  later, 
in  the  case  of  closure  and  post-closure 
care,  or  no  later  than  120  days  after  the 
corrective  action  remedy  has  been 
selected  in  accordance  with  the 
requirements  of  §  258.58. 

(3)  The  terms  of  the  guarantee  must 
provide  that: 

(i)  If  the  owner  or  operator  fails  to 
perform  closiire,  post-closure  care,  and/ 
or  corrective  action  of  a  facility  covered 
by  the  guarantee,  the  guarantor  will: 

(A)  Perform,  or  pay  a  third  party  to 
perform,  closure,  post-closure  care,  and/ 
or  corrective  action  as  required 
(performance  guarantee);  or 

(B)  Establish  a  fully  funded  trust  fund 
as  specified  in  paragraph  (a)  of  this 
section  in  the  name  of  the  owner  or 
operator  (payment  guarantee). 

(ii)  The  guarantee  will  remain  in  force 
unless  the  guarantor  sends  prior  notice 
of  cancellation  by  certified  mail  to  the 
owner  or  operator  and  to  the  State 
Director.  Cancellation  may  not  occur, 
however,  during  the  120  days  beginning 
on  the  date  of  receipt  of  the  notice  of 
cancellation  by  both  the  owmer  or 
operator  and  the  State  Director,  as 
evidenced  by  the  return  receipts. 

(iii)  If  a  guarantee  is  cancelled,  the 
owner  or  operator  must,  within  90  days 
following  receipt  of  the  cancellation 
notice  by  the  owner  or  operator  and  the 
State  Director,  obtain  alternate  financial 
assurance,  place  evidence  of  that 
alternate  financial  assinrance  in  the 
facility  operating  record,  and  notify  the 
State  Director.  If  the  owner  or  operator 
fails  to  provide  alternate  financial 
assurance  within  the  90-day  period,  the 
guarantor  must  provide  that  alternate 
assurance  within  120  days,  obtain 
alternative  assurance,  place  evidence  of 
the  alternate  assurance  in  the  facility 
operating  record,  and  notify  the  State 
Director. 

(4)  If  a  corporate  guarantor  no  longer 
meets  the  requirements  of  paragraph 
(e)(1)  of  this  section,  the  owner  or 
operator  must,  within  90  days  following 
the  close  of  the  guarantor’s  fiscal  year, 
obtain  alternative  assurance,  place 
evidence  of  the  alternate  assiirance  in 
the  facility  operating  record,  and  notify 
the  State  Director.  If  the  owner  or 
operator  fails  to  provide  alternate 
financial  assurance  within  the  90-day 
period,  the  guarantor  must  provide  that 
alternate  assurance  within  120  days 
following  the  close  of  the  guarantor’s 
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fiscal  year,  obtain  alternative  assurance, 
place  evidence  of  the  alternate 
assurance  in  the  facility  operating 
record,  and  notify  the  State  Director. 

(5)  The  owner  or  operator  is  no  longer 
required  to  submit  the  items  specified  in 
paragraph  (g)(1)  of  this  section  when: 

(i)  The  owner  or  operator  substitutes 
alternate  financial  assurance  as 
specified  in  this  section;  or 

(ii)  The  owner  or  operator  is  released 
from  the  requirements  of  this  section  in 
accordance  with  §  258.71(b),  §  258.72(b), 
or  §  258.73(b). 

***** 

PART  264— STANDARDS  FOR 
OWNERS  OR  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE,  AND  DISPOSAL 
FACILITIES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6924 
and  6925. 

3.  Section  264.143  is  amended  by 
revising  paragraphs  (f)(l)(i)(D)  and 
(f)(l)(ii)(D)  to  read  as  follows: 

§  264.143  Financial  assurance  for  closure. 
***** 

(f)*  *  * 

(1)  *  *  * 

(i)  *  *  * 

(D)  Assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  all 
obligations  covered  by  a  Hnancial  test. 

(ii) .  .  . 

(D)  Assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  all 
obligations  covered  by  a  financial  test. 

***** 

(ii)  *  *  * 

3.  Section  264.145  is  amended  by 
revising  paragraphs  (f)(l)(i)(D)  and 
(f)(l)(ii)(D)  to  read  as  follows: 

§  264.145  Financial  assurance  for  post¬ 
closure  care. 

***** 

(f)*  ** 

(1)  *  ‘  * 

(i)  .  .  . 

(D)  Assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  all 
obligations  covered  by  a  financial  test. 

(ii)  *  *  • 

(D)  Assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  all 
obligations  covered  by  a  financial  test. 

***** 

3.  Section  264.147  is  amended  by 
revising  paragraphs  (f)(l)(i){C)  and 
(f)(l)(ii)(D)  to  read  as  follows: 

§  264.1 47  Liability  requirements. 
***** 

(f)  .  .  . 


(1)  .  .  . 

(i)  .  *  . 

(C)  Assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  all 
obligations  covered  by  a  financial  test. 

(ii)  •  *  * 

(D)  Assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  all 
obligations  covered  by  a  financial  test. 

***** 

PART  265-INTERIM  STATUS 
STANDARDS  FOR  OWNERS  OR 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT.  STORAGE.  AND 
DISPOSAL  FACILITIES 

1.  The  authority  citation  for  Part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905, 6912(a),  6924, 
6925,  6935,  and  6936. 

3.  Section  265.143  is  amended  by 
revising  paragraphs  (e)(l)(i)(D)  and 
(e)(l)(ii)(D)  to  read  as  follows: 

§  265.1 43  Financial  assurance  for  closure. 
***** 

(e)  *  *  * 

(1)  .  .  . 

(i)  .  .  . 

(D)  Assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  all 
obligations  covered  by  a  financial  test. 

(ii)  *  *  * 

(D)  Assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  all 
obligations  covered  by  a  financial  test. 

***** 

3.  Section  265.145  is  amended  by 
revising  paragraphs  (e)(l)(i)(D)  and 

(e) (l)(ii)(D)  to  read  as  follows: 

§  265.1 45  Financial  assurance  for  post¬ 
closure  care. 

***** 

(e)  .  .  * 

(1)  .  .  . 

(i)  .  .  . 

(D)  Assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  all 
obligations  covered  by  a  financial  test. 

(ii)  *  *  * 

(D)  Assets  located  in  the  United  States 
.  amounting  to  at  least  the  sum  of  all 
obligations  covered  by  a  financial  test. 

***** 

3.  Section  265.147  is  amended  by 
revising  paragraphs  (f)(l)(i)(C)  and 

(f) (l)(ii)(D)  to  read  as  follows: 

§265.147  Liability  requirements. 

*  *  *  *  .  *  • 

(f)  *  *  * 

(1)  ‘  * 

(i)  *  *  * 

(C)  Assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  all 
obligations  covered  by  a  financial  test. 

(ii)  *  *  * 


(D)  Assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  all 
obligations  covered  by  a  financial  test. 

***** 

[FR  Doc  94-25063  Filed  10-11-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  233 

Aid  to  Families  With  Dependent 
Children;  Adult  Assistance  Programs; 
Income  and  Resource  Disregards 
Related  to  Interests  of  Individual 
Indians  in  Trust  or  Restricted  Lands 

agency:  Administration  for  Children 
and  Families  (ACF),  HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  These  proposed  regulations 
incorporate  additional  statutory 
disregards  in  the  rules  for  the  Aid  to 
Families  With  Dependent  Children 
(AFDC)  program  and  the  adult 
assistance  programs  in  Guam,  Puerto 
Rico  and  the  Virgin  Islands.  Included  is 
the  income  disregard  provided  under 
section  13736  of  Pub.  L.  103-66,  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  which  amends  section  8  of  Pub. 

L.  93-134.  This  income  disregard  is 
effective  January  1, 1994.  This 
amendment  provides  that  up  to  $2,000 
per  year  of  income  derived  from 
interests  of  individual  Indians  in  trust 
or  restricted  lands  shall  not  be 
considered  in  determining  assistance 
under  the  Social  Security  Act  or  any 
other  Federal  or  federally  assisted 
program. 

Additionally,  we  propose  to 
incorporate  the  resource  disregard 
provided  under  section  8  of  Pub.  L.  9.3- 
134,  as  added  by  section  4  of  Pub.  L.  97- 
458,  effective  January  12, 1983.  This 
provision  requires  that  interests  of 
individual  Indians  in  trust  or  restricted 
lands  shall  not  be  considered  a  resource 
in  determining  eligibility  for  .assistance 
under  the  Social  Security  Act  or  any 
other  Federal  or  federally  assisted 
program. 

DATES:  Interested  persons  and  agencies 
are  invited  to  submit  written  comments 
concerning  the  proposed  regulations  no 
later  than  December  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mack  A.  Storrs,  Division  of  AFDC 
Program,  Office  of  Family  Assistance, 
Administrative  for  Children  and 
Families,  Fifth  Floor,  370  L’Enfant 
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Promenade,  SW,  Washington,  DC  20447, 
Telephone  (202)  401-9289. 

SUPPLEMENTARY  INFORMATtON: 

Discussion  of  Proposed  Rule  Provisions 

Disregard  of  Certain  Income  Derived 
From  Interests  of  Individual  Indians  in 
Trust  or  Restricted  Lands 

Elective  January  1, 1994,  section 
13736  of  Pub.  L.  103-66,  the  Omnibus 
Budget  Reconciliation  Act  of  1993, 
amends  section  8  of  Pub.  L.  93-134  to 
provide  that  up  to  $2,000  per  year  of 
amounts  derived  from  interests  of 
individual  Indians  in  trust  or  restricted 
lands  shall  not  be  coimted  as  income. 

The  Conference  Report  identifies 
“leases  on  individually-owned  trust  or 
restricted  Indian  lands”  as  such 
interests  (H.R.  Rep.  No.  103-111, 103D 
Cong.,  1st  Sess.,  494-495  (1993)].  The 
income  generally  comes  firom  interests 
in  lands  allotted  to  individual  Indians 
many  years  ago.  Income  to  individual 
Indians  generated  by  these  interests  is 
likely  to  be  quite  small  because  many  of 
the  original  interests  is  allotted  lands 
have  frectionized  over  time  due  to  the 
inheritance  of  multiple  heirs  over 
several  generations. 

Under  the  proposed  regulations,  the 
disregard  of  up  to  $2,000  per  year  would 
be  applicable  only  to  income.  Any 
disregarded  amounts  retained  by  an 
individual  after  the  month  in  which 
they  are  received  would  be  counted  as 
a  resource.  We  also  propose  to  give 
States  the  flexibility  to  define  the  yearly 
period  for  applying  the  income 
disregard. 

Section  233.20  would  be  amended  by 
redesignating  paragraph  (a)(4)(i)  as 
(a)(4)(i)(a),  and  adding  a  new  paragraph 
(a)(4)(i)(h)  to  incorporate  the  income 
disregard  required  by  section  8  of  Pub. 

L.  93-134,  as  amended. 

Disregard  of  Individual  Indian  Interests 
in  Trust  or  Restricted  Lands  From 
Consideration  as  a  Resource 

Public  Law  93-134,  enacted  October 
19, 1973,  provides  for  the  use  or 
distribution  of  certain  Indian  Judgment 
funds.  Public  Law  97-458,  enacted 
January  12, 1983,  made  several 
amendments  to  Pub.  L.  93-134.  One 
amendment  made  by  section  4  of  Pub. 

L.  97-458  was  the  addition  of  a  new 
section  8  to  Pub.  L.  93-134.  Section  8 
of  Pub.  L.  93-134  requires  that  interests 
of  individual  Indians  in  trust  or 
restricted  lands  shall  not  be  considered 
a  resource  in  determining  eligibility  for 
assistance  imder  the  Social  Security  Act 
of  any  other  Federal  or  federally  assisted 
promm. 

Although  this  provision  was  effective 
in  1983,  it  was  not  incorporated  in  the 


regulations  at  that  time  because  it  was 
considered  unnecessary.  Interests  in 
trust  or  restricted  lands  are  not 
considered  a  resource  imder  the 
definition  of  available  income  and 
resources  in  existing  regulations  at  45 
CFR  233.20(a)(3)(ii)(D).  These 
regulations  provide,  in  pertinent  part, 
that  income  and  resources  are 
considered  available  both  when  actually 
available  and  when  the  applicant  or 
recipient  has  a  legal  interest  in  a 
liquidated  sum  and  has  the  legal  ability 
to  make  such  sum  available  for  support 
and  maintenance. 

However,  we  now  propose  to 
incorporate  the  resource  disregard  in 
order  to  prevent  any  confusion  that  may 
result  were  we  to  incorporate  only  the 
income  disregard  provided  under 
section  13736  of  lAib.  L.  103-66. 
Therefore,  we  would  further  amend 
section  233.20  by  adding  paragraph 
(a)(4)(ii)(v)  to  incorporate  the  resource 
disregard  required  by  section  8  of  Pub. 

L.  93-134,  as  added  by  section  4  of  Pub. 
L.  97-458. 

Regulatory  Procedures 

Executive  Order  12666,  Regulatory 
Planning  and  Review 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  An  assessment 
of  the  costs  and  benefits  of  available 
regulatory  alternatives  (including  not 
regulating)  demonstrated  that  the 
approach  taken  in  the  regulation  is  the 
most  cost-effective  and  least 
burdensome  while  still  achieving  the 
regulatory  objectives. 

The  total  Federal  and  State  cost  for 
implementing  this  statutory  amendment 
is  estimated  to  be  $10.6  million  for  the 
first  full  year  with  $5.8  million  (55.2%) 
of  this  amount  being  the  Federal  share. 
Assuming  that  the  number  of  additional 
Indian  families  becoming  eligible  for 
AFDC  after  the  first  year  is  an  added  10 
percent,  then  an  added  cost  of  $0.6 
million  is  estimated  for  a  total  Federal 
cost  of  $6.4  million.  These  costs  result 
from  the  statutory  requirements  and  not 
from  decisions  made  in  the  proposed 
rule. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  significant  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  affect  State 
governments  and  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-354, 


the  Regulatory  Flexibility  Act,  is  not 
required. 

Paperwork  Reduction  Act 

There  will  be  no  new  reporting  or 
recordkeeping  requirements  impmsed  on 
the  public  or  the  States  which  would 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
Papierwork  Reduction  Act  of  1980  (Pub. 

L.  95-511). 

(Catalog  of  Federal  Domestic  Assistance 
Program  93.020,  Public  Assistance 
Maintenance  Assistance  (State  Aid)). 

List  of  Subjects  in  45  CFR  Part  233 

Aliens,  Grant  programs/social 
programs.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  28, 1994. 

Mary  Jo  Bane, 

Assistant  Secretary  for  Children  and  Families. 
Approved:  September  8, 1994. 

Dmma  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble.  Part  233,  Chapter  I,  Title  45, 
Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  follows: 

PART  233— COVERAGE  AND 
CONDITIONS  OF  ELIGIBILITY  IN 
FINANCIAL  ASSISTANCE  PROGRAMS 

1.  The  authority  citation  for  Part  233 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  301, 602, 602  (note). 
606,  607, 1202, 1302, 1352  and  1382  (note); 
and  sec.  6  of  Pub.  L.  94-114, 89  Stat.  579; 

Pub.  L.  99-603, 100  Stat.  3359;  sec.  4  of  Pub. 
L  97-458,  96  Stat  2513;  sec.  2  of  Pub.  L.  98- 
64, 97  Stat  365;  sec.  1883  of  Pub.  L.  99-514, 

100  Stat  2916;  sec.  15  of  Pub.  L.  100-241, 

101  Stat  1812;  sec.  105(f)  of  Pub.  L.  100-383, 

102  Stat  908;  sec.  206(d)  of  Pub.  L.  100-383, 
102  Stat  914;  sec.  105(i)  of  Pub.  L.  100-707, 

102  Stat  4693;  sec  1(a)  of  Pub.  L  101-201, 

103  Stat  1795;  sec  10405  of  Pub.  L  101-239, 

103  Stat.  2489;  sec  501(c)  of  Pub.  L  101-392, 

104  Stat  831;  sec  6(h)(2)  of  Pub.  L.  101-426, 
104  Stat  925;  and  sec.  471(a)  of  Pub.  L.  102- 
325, 106  Stat  606  and  25  U.S.C  1452. 

2.  Section  233.20  is  amended  by 
revising  paragraphs  (a)(4)(i)  and  adding 
(a)(4)(ii)(v)  to  read  as  follows: 

§  233  JtO  Need  and  amount  of  assistance. 

(a)*  *  * 

(4)  *  *  * 

(i)  Provide  that  in  determining 
eligibility  for  public  assistance  and  the 
amount  of  the  assistance  payment,  the 
following  will  be  disregarded  as  income: 

(a)  For  all  programs  except  AFDC  If 
the  State  chooses  to  disregard  income 
from  all  sources  before  applying  other 
provisions  for  disregarding  or  setting 
aside  income,  specify  the  amoimt  that  is 
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first  to  be  disregarded,  but  not  more 
than  $7.50  per  month,  of  any  income  of 
an  individual,  child  or  relative  claiming 
assistance.  All  income  must  be  included 
such  as  social  security  or  other  benefits, 
earnings,  contributions  from  relatives, 
or  other  income  the  individual  may 
have; 

[b]  Pursuant  to  section  8  of  Pub.  L. 
93-134,  as  amended  by  section  13736  of 
Pub.  L.  103-66,  disregard  as  income  up 
to  $2,000  per  year  of  amounts  derived 
from  leases  or  any  other  uses  of  interests 
of  individual  Indians  in  trust  or 
restricted  lands.  Any  amounts  retained 
after  the  month  in  which  they  are 
received  will  be  taken  into  account  as 
resources. 

(ii)*  *  * 

(v)  As  resources,  pursuant  to  section 
8  of  Pub.  L.  93-134,  as  added  by  section 
4  of  Pub,  L.  97-458,  interests  of 
individual  Indians  in  trust  or  restricted 
lands. 

***** 

IFR  Doc.  94-25178  Filed  10-11-94;  8:45  am] 
BILUNO  CODE  4184-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[CC  Docket  No.  94-93;  FCC  94-21 1] 
Informal  Complaints 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  adopted  this 
Notice  of  Proposed  Rule  Making 
(NPRM)  to  make  minor  modifications  to 
its  procedural  rules  governing  informal 
complaints  against  common  carriers  and 
to  seek  comment  on  the  proposed  rules. 
The  NPRM  proposes  rules  that  would 
modify  certain  filing  and  notice 
requirements  and  clarifies  the  role  of 
carriers  in  informal  complaint 
proceedings.  These  proposals  are 
intended  to  help  the  general  public  in 
preparing  written  informal  complaints, 
improve  the  procedure  by  which 
informal  complaints  are  handled  by  the 
staff,  harness  stafi  resources  to  resolve 
informal  complaints  more  efficiently, 
and  eliminate  unnecessary  filings  of 
formal  complaints  prior  to  the 
disposition  of  informal  complaints. 
DATES:  Comments  must  be  filed  on  or 
before  October  24, 1994,  and  replies 
must  be  filed  on  November  8, 1994. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  D.C  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  J.  Hertz.  Enfprcement  Division, 


Common  Carrier  Bureau,  (202)  418- 
0960. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making  (NPRM)  in  CC 
Docket  No.  94-93  (FCC  94-211), 
adopted  August  11, 1994,  and  released 
September  2, 1994. 

The  NPRM  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center, 

Room  239, 1919  M  Street  NW., 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  contractor. 
International  Transcript  Service,  Inc., 
2100  M  Street  NW.,  Suite  140, 
Washington,  D.C.  20037,  (202)  857- 
3800. 

Sununary  of  Notice  of  Proposed  Rule 
Making 

1.  On  August  11, 1994,  the 
Commission  adopted  a  Notice  of 
Proposed  Rule  Making  in  CC  Docket  No. 
94-93  (released  September  2, 1994;  FCC 
94-211)  in  order  to  make  minor 
modifications  to  our  procedural  rules 
governing  informal  complaints  against 
carriers. 

2.  The  NPRM  proposes  to  amend 
§  1,716  to  clarify  that  informal 
complaints  may  be  filed  against 
common  carriers  for  violations  of  the 
Commission’s  rules  or  orders  as  well  as 
the  Communications  Act.  This  proposal 
is  intended  to  conform  §  1.716  to 
Section  208  of  the  Communications  Act. 
The  NPRM  also  proposes  to  amend 

§  1.716  to  require  specifically  that 
informal  complaints  include  factual 
allegations  that,  if  assumed  to  be  true, 
would  support  a  finding  that  the  subject 
carrier  has  violated  a  provision  of  the 
Communications  Act  or  Commission 
rules  or  orders.  This  proposal  should 
provide  helpful  guidance  to  the  general 
public  in  preparing  written  informal 
complaints,  enable  FCC  staff  to  assess 
the  merits  of  complaints  more  quickly, 
and  aid  carriers  in  their  efiorts  to 
answer  or  satisfy  informal  complaints. 

3.  In  addition,  the  NPRM  proposes  to 
amend  §  1.716  to  add  a  new  subsection 
(b)  to  encourage  complainants  to  file 
both  an  original  informal  complaint  as 
well  as  one  copy  for  each  carrier  named 
in  their  informal  complaints.  The  NPRM 
also  proposes  to  amend  §  1.716  by 
adding  subsection  (c)  which  would 
encourage  complainants  to  file  a  copy  of 
the  pertinent  bill(s)  when  the  complaint 
involves  a  billing  dispute.  Multiple 
copies  of  informal  complaints  are 
intended  to  reduce  the  clerical  burden 
in  preparing  complaints  for  processing. 
In  addition,  encouraging  complainants 
to  file  a  copy  of  pertinent  bills  should 
enable  the  Commission  to  reassign 


substantial  resources  from 
administrative  functions  to  enforcement 
functions. 

4.  The  NPRM  also  proposes  to  amend 
§  1,717  to  conform  the  rules  to 
Commission  practices.  Specifically,  the 
NPRM  clarifies  that  the  Action  of 
carriers  in  informal  complaint 
proceedings  is  to  satisfy  or  answer 
written  allegations  contained  in  a 
complaint.  In  addition,  the  NPRM 
proposes  to  eliminate  the  Commission’s 
discretion  to  close  certain  informal 
complaints  without  further  contact  with 
the  carrier  and  the  complainant. 

5.  Finally,  the  NPRM  proposes  to 
amend  §  1.718  to  state  that  in  all  cases 
involving  an  unsatisfied  informal 
complaint,  the  period  of  time  allowed 
for  filing  a  formal  complaint  that  will 
relate  back  to  the  filing  date  of  the 
informal  complaint  is  sixty  days  after 
the  staff  has  informed  the  parties  in 
writing  of  its  disposition  of  the  informal 
complaint.  The  proposal  is  intended  to 
eliminate  the  need  for  complainants  to 
calculate  the  deadline  for  filing  formal 
complaints  based  on  unsatisfied 
informal  complaints  and  relieve  the 
burden  on  carriers  of  determining  when 
they  may  dispose  of  informal  complaint 
files. 

6.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  603,  it 
is  certified  that  the  proposed  rule  will 
not,  if  promulgated,  have  a  significant 
impact  on  a  substantial  numl^r  of  small 
business  entities,  as  defined  by  Section 
601(3)  of  the  Regulatory  Flexibility  Act. 
Although  the  proposed  rules  change  the 
timing  and  mechanics  of  the  informal 
complaint  process,  they  would  not  alter 
the  level  of  evidentiary  and  legal 
support  required  of  parties  to  such 
actions. 

7.  This  notice  and  comment  rule 
making  procedure  is  nonrestricted. 
Section  1.1206(a)  of  the  Commission’s 
Rules,  47  CFR  1.1206(a),  contains 
provisions  governing  permissible  ex 
parte  contacts. 

Ordering  Clauses 

8.  Accordingly,  It  is  Ordered, 
pursuant  to  sections  1,  4(i),  4(j),  201- 
205,  218,  226,  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  154(j), 
201-205,  218,  226,  303(r),  that  a  notice 
of  proposed  rule  making  is  issued, 
proposing  the  amendment  of  47  CFR 
part  1  as  set  forth  below. 

9.  It  is  further  ordered,  pursuant  to 
§§  1.415  and  1.419  of  the  Commission’s 
Rules,  47  CFR  1.415, 1.419,  that  all 
interested  parties  may  file  comments  on 
the  matters  discussed  in  the  Notice  and 
on  the  proposed  rules  as  set  forth  below 
by  CDctober  24. 1994  and  reply 
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comments  by  November  8, 1994.  All 
relevant  and  timely  comments  will  be 
considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
To  file  formally  in  this  proceeding, 
participants  must  file  an  original  and 
four  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
participants  wish  each  Commissioner  to 
have  a  personal  copy  of  their  comments, 
an  original  plus  nine  copies  must  be 
filed.  Comments  and  reply  comments 
should  be  sent  to  the  Office  of  the 
Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554. 
Comments  and  reply  conunents  will  be 
available  for  public  inspection  during 
regular  business  hours  in  tlie  Dockets 
Reference  Room  (room  230)  of  the 
Federal  Communications  Commission, 
1919  M  Street,  N.W.,  Washington,  DC 
20554. 

10.  It  is  Further  Ordered  That  the 

Chief  of  the  Common  Ceirrier  Bureau  is 
delegated  authority  to  require  the 
submission  of  additional  information, 
make  further  inquiries,  and  modify  the 
dates  and  procedures  is  necessary  to 
provide  for  a  fuller  record  and  a  more 
efficient  proceeding.  • 

11.  It  is  Further  Ordered  The 
Secretary  shall  cause  a  copy  of  the 
Notice,  including  the  Initial  Regulatory 
Flexibility  Analysis,  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  section  603(a)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  603(a)(1981). 
The  Secretary  shall  also  cause  a 
summary  of  the  Notice  to  appear  in  the 
Federal  Register. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure.  Informal  complaints. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Proposed  Rules 

Part  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Secs.  4,  303, 48  Stat.  1066, 

1082,  as  amended:  47  U.S.Q  154,  303; 
Implement,  5  U.S.C.  552,  unless  otherwise 
noted. 

2.  Section  1.716  is  proposed  to  be 
revised  to  read  as  follows: 

§1.716  Form. 

(a)  An  informal  complaint  shall  be  in 
writing  and  should  contain: 


(1)  The  name,  address,  daytime 
telephone  number  of  the  complainant, 
and  the  telephone  number  that  is 
subject  of  the  compliant; 

(2)  The  name  of  the  carrier  against 
which  the  compliant  is  made; 

(3)  Factual  allegations  that,  if  true,  are 
sufficient  to  constitute  a  violation  of  the 
Communications  Act  or  Commission 
rules  or  orders  by  the  carrier 
complained  of;  and 

(4)  The  specific  relief  or  satisfaction 
sought. 

(b)  In  addition  to  the  original  informal 
complaint,  complainants  are  encouraged 
to  file  one  additional  copy  of  that 
complaint  for  each  carrier  named  in  the 
complaint. 

(c)  When  a  complainant  is  disputing 
a  bill,  the  complainant  is  encouraged  to 
file  a  copy  of  the  bill. 

3.  Section  1.717  is  proposed  to  be 
revised  to  read  as  follows: 

§1.717  Procedure. 

The  Commission  will  send  each 
informal  complaint  to  each  carrier 
named  in  the  complaint  for  it  to  satisfy 
or  answer  the  complaint.  The  carrier 
will,  within  such  time  as  may  be 
prescribed,  advise  the  Commission  in 
writing,  with  a  copy  to  the  complainant, 
of  its  satisfaction  of  the  complaint  or  of 
its  refusal  or  inability  to  do  so.  In  all 
cases,  the  Commission  will  contact  the 
complainant  and  the  caiTier(s)  regarding 
its  review  and  disposition  of  the  matters 
raised.  If  the  complainant  is  not 
satisfied  by  the  carrier’s  response  and 
the  Commission’s  disposition,  it  may 
file  a  formal  complaint  in  accordance 
with  §§1.718  and  1.721. 

4.  Section  1.718  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .71 8  U  nsatisfied  informal  complaints, 
formal  complaints  relating  back  to  the  filing 
dates  of  Informal  complaints. 

When  an  informal  complaint  has  not 
been  satisfied  pursuant  to  §  1.717,  the 
complainant  may  file  a  formal 
complaint  with  this  Commission.  Such 
claim  will  be  deemed  to  relate  back  to 
the  filing  date  of  the  informal 
complaint;  Provided,  that  the  formal 
complaint : 

(a)  Is  filed  within  sixty  (60)  days  after 
the  date  the  Commission’s  written 
notification  to  the  complainant  of  the 
Commission’s  review  and  disposition  of 
the  informal  complaint  is  mailed; 

(b)  Makes  reference  to  the  date  of  the 
filing  of  the  informal  complaint;  and 

(c)  Is  based  on  the  same  cause  of 
action  as  the  informal  complaint.  The 
complainant  will  be  deemed  to  have 
abandoned  the  unsatisfied  informal 
complaint  if  no  formal  complaint  has 


been  filed  within  the  sixty  (60)  day 
period. 

IFR  Doc.  94-25089  Filed  10-11-94;  8:45  am) 
Biumo  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  94-119,  RM-8104] 

Radio  Broadcasting  Services; 
Hermitage,  MO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  KYOO 
Broadcasting  Company  proposing  the 
allotment  of  Channel  226A  to 
Hermitage,  Missouri,  as  that 
community’s  first  local  service.  The 
coordinates  for  Channel  226A  are  37- 
56-00  and  93*-10-00.  There  is  a  site 
restriction  13.1  kilometers  (8.1  miles) 
east  of  the  community. 

DATES:  Comments  must  be  filed  on  or 
before  November  28, 1994,  and  reply 
comments  on  or  before  December  13, 
1994, 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner’s  counsel,  as  follows:  William 
J.  Pennington,  HI,  Post  Office  Box  4203. 
Wilmington,  North  Carolina  28406. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-119  adopted  September  30, 1994, 
and  released  October  6, 1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission’s  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  horn  the 
Commission’s  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  &x)m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
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See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 
Radio  Broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch  Policy  and 
Rules  Division.  Mass  Media  Bureau. 

[FR  Doc.  94-25087  Filed  10-11-94;  8:45  am] 
BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  94-116,  RM-8507] 

Radio  Broadcasting  Services; 

Jefferson  City,  Cumberland  Gap  and 
Elizabettiton,  TN 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Eaton 
P.  Govan,  III  and  Berton  B.  Cagle,  Jr., 
seeking  the  substitution  of  Channel 
256A  for  Channel  257A  at  Jefferson  City, 
the  reallotment  of  Channel  256A  from 
Jefferson  City  to  Cumberland  Gap, 
Tennessee,  and  modification  of  Station 
WUSK-FM's  license  to  specify 
Cumberland  Gap  as  the  station’s 
community  of  license.  In  adition, 
petitioners  are  seeking  the  substitution 
of  Channel  257C2  for  Channel  257C3  at 
Elizabethon,  Tennessee,  and 
modification  of  Station  WUSJ-FM’s 
license  to  specify  operation  on  the 
higher  powered  channel.  See 
Supplementary  Information,  infra. 
OATES:  Comments  must  be  filed  on  or 
before  November  28, 1994,  and  reply 
comments  on  or  before  December  13, 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Eaton  P.  Govan,  m,  and 
Berton  B.  Cagle,  Jr.,  P.O.  Box  5188, 
Johnson  City,  Tennessee  37603 
(Petitioners). 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-116,  adopted  September  27, 1994, 
and  released  October  5, 1994,  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 


during  normal  business  hours  in  the 
FCC’s  Reference  Center  (Room  239), 

1919  M  Street,  NW,  Washington,  D.C. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission’s  copy  contractor,  ITS,  Inc., 
(202)  857-3800,  2100  M  Street,  NW, 
Suite  140,  Washington,  D.C.  20037. 

Channel  256A  can  be  allocated  to 
Cumberland  Gap  in  compliance  with 
the  Commission’s  minimum  distance 
separation  requirements  with  a  site 
restriction  of  13.7  kilometers  (8.5  miles) 
east  to  accommodate  petitioners’ 
desired  site.  The  coordinates  for 
Channel  256A  at  Cumberland  Gap  are 
36-36-56  and  83-31-00.  In  accordance 
with  Section  1.420(i)  of  the 
Commission’s  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  the 
use  of  Channel  256A  at  Cumberland 
Gap  or  require  the  petitioners  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties.  Channel  257C2  can 
be  allotted  to  Elizabethton  with  the 
Commission’s  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2.2  kilometers  (1.3  miles) 
west  to  accommodate  petitioners’ 
desired  site.  The  coordinates  for 
Channel  257C2  at  Elizabethton  are  36- 
20-30  and  82-14-00.  In  accordance 
with  Section  1.420(g)  of  the 
Commission’s  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  use 
of  Channel  257C2  at  Elizabethton  or 
require  the  petitioners  to  demonstrate 
the  availability  of  an  additional 
equivalent  class  channel  for  use  by  such 
parties. 

Provisions  of  the  Regulatory  ' 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proce^ngs,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

(FR  Doc  94-24946  Filed  10-11-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTA’HON 
Federal  Highway  Administration 
49  CFR  Part  393 

[FHWA  Docket  No.  MC-94-28] 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Glazing  and  Window 
Construction;  Petition  for  Waiver  To 
Permit  Use  of  Automatic  Vehicle 
Identification  Transponder 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  petition;  request  for 
public  comment. 

SUMMARY:  The  Commonwealth  of 
Kentucky,  lead  State  for  the 
ADVANTAGE  1-75  Program,  and  Heavy 
Vehicle  Electronic  License  Plate,  Inc, 
(HELP)  have  requested,  and  the  FHWA 
proposes  to  grant,  a  petition  for  a  waiver 
from  the  requirements  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs)  to  allow  the  use  of  an 
automatic  vehicle  identification  (AVI) 
transponder  to  be  mounted  near  the 
upper  border  at  the  approximate  center 
of  the  windshields  of  commercial  motor 
vehicles.  The  FHWA  proposes  to  grant 
the  waiver  to  allow  the  use  of  the 
transponders  in  a  maximum  of  30,000 
commercial  motor  vehicles  participating 
in  the  ADVANTAGE  1-75  “^ta  tests” 
and  the  HELP  corridor  programs  during  . 
a  3-year  period,  subject  to  the  proposed 
conditions  described  in  this  notice. 

DATES:  Written  comments  must  be 
received  on  or  before  November  14, 

1994. 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
94-28,  Room  4232,  HCC-10,  Office  of 
the  Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street, 

SW.,  Washington,  D.C.  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  M.  Freund,  Office  of  Motor 
Carrier  Standards,  (202)  366-2981,  or 
Mr,  Charles  Medalen,  Office  of  the  Chief 
Counsel,  (202)  366-1354,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 

SW.,  Washington,  D.C.  20590.  Office 
hours  are  from  7:45  a.m,  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
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SUPPLEMENTARY  INFORMATION: 

Background 

Commercial  motor  vehicles  (CMVs) 
are  required  to  stop  at  highway  ports  of 
entry  (POE),  weigh  stations,  and  other 
che^points  to  be  weighed  and  to  have 
their  regulatory  credentials  (e.g., 
registration,  operating  permits)  checked 
by  State  officials.  A  CMV  may  be 

Sed  many  times  in  the  course  of  a 
!  trip.  Each  stop  can  add  a 
minimum  of  15  to  20  minutes  to  the 
length  of  a  trip  because  of  the  time 
needed  to  decelerate,  stop,  be  weighed, 
have  paperwork  reviewed,  undergo  a 
safety  inspection,  reenter  the  highway, 
and  accelerate  to  mainline  speed. 

CMVs  that  are  in  compliance  with 
safety  and  size  and  wei^t  regulations 
and  have  their  administrative 
paperwork  in  order  have  an  opportunity 
to  greatly  increase  inspection  efficiency 
and  effectiveness.  Information  on  the 
status  of  a  CMV’s  registration,  safety 
inspection,  and  operating  permits,  can 
be  encoded  and  transmitted  to  the  POE 
as  an  electronic  signal  via  an  automatic 
vehicle  identification  (AVI)  transponder 
carried  in  the  CMV.  The  POE’s  receiver 
would  decode  the  signal,  and  officials 
would  review  the  CMV’s  status  on  the 
spot.  Drivers  whose  CMVs’  safety  status 
or  administrative  records  needed  to  be 
reviewed  would  receive  a  signal  to  enter 
the  POE  or  weigh  station.  Drivers  whose 
CMVs  are  in  compliance  may  receive  a 
signal  to  bypass  the  site.  However,  they 
may  still  be  required  to  enter  for  a  safety 
inspection. 

The  outcome  would  be  a  more 
selective  review  process  which  would 
enable  POE  officials  to  focus  their 
resources  to  deal  with  vehicles  with 
safety  and  size  and  weight  infractions  or 
vehicles  that  are  not  in  compliance  with 
other  administrative  requirements.  Use 
of  AVI  transponders  would  also  provide 
economic  benefits  by  saving  motor 
carriers  time,  improving  the  efficiency 
and  effectiveness  of  enforcement, 
reducing  paperwork,  and  increasing 
uniformity  of  enforcement. 
Environmental  benefits  would  be  gained 
from  fuel  savings  and  reduced  CMV 
emissions. 

The  goals  of  the  ADVANTAGE  1-75 
and  the  HELP  programs  are  to  reduce 
congestion,  increase  efficiency,  and 
enhance  the  safety  of  users  of  major 
highway  corridors  through  the 
application  of  a  network  of  advanced 
hi^way,  vehicle,  and  communications 
te^nologies.  Both  programs  are  multi- 
State  partnerships  of  public  and  private 
sector  interests.  ADVANTAGE  1-75, 
currently  in  progress,  and  HELP/ 
CRESCENT,  completed  in  late  1993, 
were  two  of  the  first  in  a  planned  series 


of  operational  tests  within  the 
Commercial  Vehicle  Operations  (CVO) 
element  of  the  Intelligent  Transportation 
System  (ITS)  Program  (formerly  known 
as  the  Intelligent  Vehicle-Highway 
Systems  (IVHS)  program).  HELP  builds 
on  the  foundation  of  the  multistate, 
multinational  CRESCENT  research  effort 
to  design  and  test  a  heavy  vehicle 
monitoring  system  that  integrates 
automatic  vehicle  identification, 
classification,  and  weigh-in-motion. 

The  ADVANTAGE  1-75  and  HELP 
programs  will  allow  CMVs  which  are 
equipped  with  transponders,  and  which 
are  in  compliance  with  safety  and 
administrative  requirements,  to  travel 
any  segment  of  their  respective 
instrumented  highways  at  mainline 
speeds  with  miiiimal  stopping  at 
weight/inspection  checkpoints.  For 
ADVANTAGE  1-75,  electronic  clearance 
decisions  at  points  along  the  corridor 
will  be  based  on  the  information 
obtained  at  the  point  on  the  corridor 
where  the  vehicle  first  enters,  as  well  as 
on  computerized  checking  of  operating 
credentials  and  safety  records  in  each 
State.  For  HELP,  the  electronic 
clearance  decisions  will  be  based  on 
data  collected  from  weigh-in-motion 
devices  embedded  in  the  mainline 
highway  pavement  or  on  bypass  ramps, 
as  well  as  on  computerized  checking  of 
operating  credentials  and  safety  records. 

ADVANTAGE  1-75  covers  the  entire 
length  of  1-75  and  Canadian  Highway 
401  (Ontario).  The  HELP/CRESCENT 
demonstration  operated  along  the  1-5 
and  I-IO  corridors  in  several  western 
States  from  Washington  to  Texas.  Under 
HELP,  the  former  CRESCENT  highway 
corridors  are  being  expanded  to  include 
segments  in  Utah  and  Colorado. 

AVI  Device 

The  AVI  device  proposed  for  use  in 
both  programs  is  an  electronic 
transponder  designed  to  send  and 
receive  signals  from  a  CMV  to  POEs  and 
safety  inspection  sites.  The  signals 
contain  information  such  as  the  identity 
of  the  motor  carrier,  the  gross  weight  of 
the  vehicle,  and  the  status  of  the 
vehicle’s  registration  and  fuel  tax 
payments.  The  transponder  only 
transmits  when  it  is  in  the  immediate 
vicinity  of  a  licensed  transmitter  and  is 
directed  to  do  so  by  that  licensed 
transmitter  under  ffie  provisions  of  47 
CFR  90.239. 

When  an  inspection  official  decides 
whether  the  vehicle  should  enter  or 
bypass  the  POE,  a  signal  is  transmitted 
from  the  official’s  workstation  to  the 
CMV.  This  is  displayed  to  the  CMV 
driver  in  the  form  of  a  clearly  visible 
signal  from  red  and  green  lamps  on  the 
transponder’s  face.  The  transponder  also 


provides  an  audible  signal  to  the  driver. 
The  transponder  measures  3.3  inches 
(84  mm)  high  by  4.4  inches  (112  mm) 
wide  by  1.5  inches  (38  mm)  deep. 

In  order  to  function  effectively,  the 
transponder  must  be  able  properly  to 
transmit  and  receive  signals  ^m  the 
POE.  The  physical  location  of  the 
transponder  is  a  critical  factor  in  its 
operation  because  CMVs  are  equipped 
with  many  other  devices  that  transmit 
and  receive  electronic  signals  of  varying 
strengths  and  frequencies,  such  as 
electronic  engine  monitors  and  citizens- 
band  radios  which  could  affect  the 
transponder’s  transmissions.  In  addition 
to  these  internally-generated  signals, 
there  is  also  a  possibility  of  external 
interference  firom  electrical  power 
transmission  lines  running  along 
highway  rights-of-way.  Furthermore,  the 
device  must  be  placed  to  allow  drivers 
to  read  the  enter/bypass  indication 
displayed  on  the  transponder  so  they 
can  respond  appropriately. 

Documentation  of  Device 

The  AVI  transponder  is  clearly 
labelled  in  its  lower  right-hand 
quadrant,  on  the  side  facing  the  driver, 
with  the  name  of  the  respective  issuing 
program  (“ADVANTAGE  1-75  Driver 
Communications  Module’’  and  “PRE¬ 
PASS,  a  transportation  solution  from 
HELP,  Inc.’’).  Two  indicators,  a  red 
octagonal  mark  labeled  “STOP”  and  a 
green  upward-pointing  arrow  labeled 
“GO,”  also  appear  on  that  side.  A  nine- 
pin  RS-232  connector,  not  used  for 
either  the  ADVANTAGE  1-75  or  the 
HELP  application,  is  on  the  bottom  of 
the  transponder.  The  device  is  thus 
readily  identifiable  as  a  transponder 
issued  by  one  of  the  two  programs,  and 
no  additional  documentation  need  be 
carried  on  the  participating  CMVs.  The 
transponder’s  unique  configuration  and 
marking  distinguish  it  from  other 
electronic  devices,  such  as  radar 
detectors. 

Automotive  Engineering  Guidelines: 
Driver’s  Field  of  View 

The  Society  of  Automotive  Engineers 
(SAE)  Recommended  Practices  are  the 
standard  automotive  design  guidelines 
originally  developed  for  use  by 
automotive  manufacturers  and  their 
suppliers.  They  provide  a  common 
language  for  vehicle  and  component 
design  and  the  accommodation  of 
drivers.  While  the  use  of  the  SAE 
Recommended  Practices  is  voluntary, 
many,  if  not  most,  of  them  are  adopted 
by  automotive  manufacturers.' 

'  The  SAE  Technical  Board  for  Rules  and 
Regulations  states.-  "This  report  is  published  by 
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A  foundation  reference  for  defining 
the  ergonomic  basis  for  cab  design  is 
“Motor  Vehicle  Driver’s  Eye  Range,” 

SAE  Recommended  Practice  (RP)  J941, 
which  establishes  two-dimensional 
“Eyellipses”  representing  the  90th, 

95th,  and  99th  percentile  distributions 
of  driver  eye  locations  for  use  in  the 
design  of  the  passenger  cars,  trucks, 
buses,  and  multipurpose  passenger 
vehicles.  This  RP  was  initially  approved 
in  October  1965,  and  completely  revised 
in  October  1985.  It  has  been  recognized 
as  an  American  National  Standard  by 
the  American  National  Standards 
Institute  (ANSI).  A  method  for 
describing  and  measuring  the  driver’s 
direct  and  indirect  field  of  view, 
presented  in  SAE  RP  J1050a,  references 
RP  1941. 

Uniform  test  procedures  for  minimum 
performance  of  windshield  wiper 
systems  for  trucks,  buses,  and 
multipurpose  vehicles  are  established  in 
SAE  RP  J198.  This  RP  also  references  RP 
J941  for  a  statistical  representation  of 
the  driver’s  eye  location,  except  for 
head-turn  considerations.  The  RP  states 
that  the  specific  areas  on  the  windshield 
glazing  surface  “were  developed  as 
being  compatible  with  viewing 
requirements  necessary  to  operate  the 
types  of  vehicles  listed  in  Table  1  [of  the 
RP]”.  The  classification  lists  seven 
different  types  of  vehicles,  and  the 
corresponding  areas  described  by  the 
intersections  of  planes  defined  by  angles 
above,  below,  left,  and  right  of  the 
horizontal  axis  of  the  Eyellipse.  The  RP 
defines  3  areas:  a  central  zone.  Area  C, 
an  intermediate  zone.  Area  B,  and  an 
outer  zone.  Area  A;  all  are  delimited  by 
the  angles  listed  in  Table  1. 

The  “angle  up”  for  the  outer  zone  of 
the  windshield.  Area  A,  ranges  from  10 
degrees  for  a  cab-behind-engine 
configuration  with  the  ground-to-H- 
point  2  dimension  of  between  0  and  40 
inches  (0  to  1016  mm)  to  5  degrees  for 
a  configuration  with  a  ground-to-hinge- 
point  dimension  of  50  inches  (1270  mm) 
or  greater.  Angles-up  for  Area  A  in  other 
trucks,  buses,  and  multipurpose 
vehicles  listed  ranges  from  6  to  8 
degrees.  Angles-up  for  Areas  B  and  C 
ra^e  fiom  1  to  5  degrees. 

The  upper,  lower,  extreme  left,  and 
extreme  right  borders  of  the  windshield 
are  outside  areas  A,  B,  and  C.  The 
minimum  percentage  of  required  wiped 


SAE  to  advance  the  state  of  technical  and 
engineering  sciences.  The  use  of  this  report  is 
entirely  voluntary,  and  its  suitability  for  any 
particular  use,  including  any  patent  infringement 
arising  therefrom,  is  the  sole  responsibility  of  the 
user." 

^  H-point  means  hinge  point:  hip  hinge  point  on 
an  anthropomorphic  manikin,  measured  with  the 
seat  in  the  rearmost  position. 


area  described  in  the  RP  decreases  firom 
the  central  to  the  outer  zones.  If 
installed  as  proposed,  that  is,  within  the 
upper  windshield  border,  the 
transponder  should  be  located  well 
outside  Areas  A,  B,  and  C. 

The  proposed  transponder  location 
would  be  near  the  top  center  of  a  one- 
piece  windshield  or  on  the  passenger 
side  of  a  multipiece  windshield.  This 
would  place  it  well  outside  the  area 
swept  by  wipers  pivoting  from  below 
the  windshield. 

SAE  RP  J382,  Windshield  Defrosting 
Systems  Performance  Guidelines — 
Trucks,  Buses,  and  Multi-Purpose 
Vehicles,  provides  a  defiosting  system 
performance  guideline.  Among  other 
things,  it  notes  that  the  windshield  area 
to  be  defrosted  “was  developed  to  be 
compatible  with  vision  requirements 
necessary  to  operate  trucks,  buses,  and 
multi  passenger  vehicles.”  This 
windshield  area  is  based  on  SAE  RP 
J941,  March  1981  (Eyellipse),  and  SAE 
RP  J826,  April  1980  (Devices  for  Use  in 
Defining  and  Measuring  Vehicle  Seating 
Accommodation).  In  a  fashion  similar  to 
RP  198,  this  RP  defines  two  areas:  a 
central  zone.  Area  C,  and  a  surrounding 
zone.  Area  A.  Angles  up,  down,  left,  and 
right  are  also  defined,  as  in  RP  198.  The 
upper,  lower,  extreme  left,  and  extreme 
right  borders  of  the  windshield  are 
outside  both  of  these  areas.  If  installed 
as  proposed,  that  is,  within  the  upper 
windshield  border,  the  transponder 
should  be  located  well  outside  Areas  A 
and  C,  as  defined  in  this  RP. 

National  Highway  Traffic  Safety 
Administration  Standards 

Two  Federal  Motor  Vehicle  Safety 
Standards  (FMVSSs)  incorporate  SAE 
Recommended  Practices  similar  to  those 
discussed  earlier  in  this  notice.  FMVSS 
103,  Windshield  defiosting  and 
defogging  systems,  references  SAE  RP 
J902,  Passenger  Car  Windshield 
Defiosting  Systems.  FMVSS  104, 
Windshield  wiping  and  washing 
systems,  references  SAE  RP  J903a, 
Passenger  Car  Windshield  Wiper 
Systems.  Both  of  the  FMVSSs  apply  to 
passenger  cars,  multipurpose  passenger 
vehicles,  trucks,  and  buses.  (While  the 
FMVSSs  themselves  have  this  broad 
range  of  applicability,  they  do  not 
reference  the  truck  and  bus  versions  of 
the  SAE  RPs.) 

Research  on  Driver’s  Field  of  View 

Four  recent  research  papers  discuss 
the  issue  of  a  driver’s  useftil  field  of 
view  (FOV).  The  first,  “A  Study  of  ^ 
Driver’s  Forward  Fields  of  Direct  View 
for  Large  Trucks,”  (N.  Nagaike  and  Y. 
Hoshino,  JSAE  Review,  January  1989, 
pages  74-76),  reviewed  factors 


governing  the  visible  area  directly  ahead 
of  large  trucks.  The  research  determined 
necessary  visibility  areas,  depicted  by 
vertical  and  lateral  angles  in  a  driver’s 
forward  field  of  view.  Factors  for 
determining  these  areas  included 
locations  of  traffic  lights  and  directional 
signs,  the  driver’s  ability  to  recognize 
stationary  and  moving  objects,  and  the 
braking  deceleration  of  large  trucks. 

Data  were  collected  fiom  traffic  accident 
records  in  Japan  and  firom  direct 
observation.  While  the  visible  area  for 
traffic  signals  and  road  signs  was 
recorded  at  angles  above  the  driver’s  eye 
level,  stationary  objects,  moving  objects 
in  the  vicinity  of  intersections,  and 
oncoming  vehicles  and  vehicles  in  front 
of  the  CMV  were  shown  to  be  located  in 
visible  areas  below  the  driver’s  eye 
level. 

A  second  paper,  “Research  on 
Forward  Field  of  View  of  Trucks,”  (Y. 
Siosaka  and  N.  Nagaike,  14th  Annual 
Technical  Conference  on  Enhanced 
Safety  of  Vehicles,  Munich,  Germany, 
May  1994),  presented  a  study 
undertaken  to  determine  the  minimum 
forward  field  of  view  required  for 
driving  in  a  straight  line,  in  order  more 
clearly  to  define  the  area  swept  by 
windshield  wipers.  Data  on  braking 
distance  and  merging  behavior 
(specifically,  gap  acceptance)  were 
collected  firom  drivers  driving  on 
Japanese  rural  roads,  urban  streets,  and 
expressways.  The  results  indicated  a 
“driveable  field  of  view”  extending 
firom  5  degrees  above  horizontal  to  5 
degrees  below  horizontal,  referenced  to 
the  driver’s  eye  point  centerline. 

Design  conflicts  between  the  need  for 
driver  visual  perspective  and 
windshield  optical  distortion  were 
examined  by  Makiguchi,  et  al.  (“A 
Human  Factors  Analysis  of  Optical 
Distortion  for  Automotive 
Windshields,”  SAE  Paper  940390, 
1994).  Field  data  were  gathered  during 
straight-line  driving.  Based  on  drivers’ 
fixation  firequency  and  the  type  of 
objects  observed,  the  windshield  was 
divided  into  four  zones.  The  Gl  zone, 
with  the  highest  fixation  frequency, 
extended  ±17  degrees  laterally  and  ±  8 
degrees  vertically  firom  the  driver’s  line 
of  sight.  It  included  crucial  driving 
information,  such  as  pedestrians,  road 
signs  and  signals,  and  oncoming  and 
nearby  vehicles.  The  fixation  fi^uency 
was  reported  as  exceeding  95  percent. 
The  G3  and  G4  zones,  with  the  lowest 
fixation  ftuquencies,  were  noted  at 
approximately  100  to  200  mm  from  the 
edge  of  the  windshield’s  visible  area. 
Drivers  observe  pedestrians  and 
buildings  in  the  zone  below  8  degrees 
horizontal;  in  the  zone  above  8  degrees 
horizontal,  they  see  the  sky.  A  zone  of 
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middle  fixation  frequency,  G2,  was 
defined  as  the  area  outside  the  Gl,  G3. 
and  G4  zones. 

Finally,  the  Insurance  Institute  for 
Highway  Safety  published  a  report  on 
accidents  in  four  urban  areas  arising  in 
part  from  visibility  problems  in  heavy 
trucks  (“A  Study  of  Fatal  Crashes 
Involving  Pedestrians  and  Trucks  in 
Four  Cities,”  December  1992).  It  noted, 
“Obstruction  of  truck  driver  visibility, 
caused  by  the  design  of  truck/tractor 
cabs,  appears  to  be  a  major  contributing 
factor  in  crashes  at  intersections.” 
However,  the  discussion  of  accident 
data  did  not  differentiate  between 
conventional— cab  behind  engine — and 
cab-over-engine  tractor  involvement. 

The  report  did  not  mention  decals  or 
other  items  in  CMV  windshields  as  a 
potential  concern. 

After  reviewing  the  reports  on  these 
studies,  the  FHWA  believes  that  the 
location  of  a  transponder  device  near 
the  upper  margin  of  a  CMV’s 
windshield  is  unlikely  to  have  any 
effect  on  a  driver’s  ability  to  observe 
nearby  objects,  such  as  pedestrians. 

Relationship  to  Sunvisors,  Sunshades, 
and  Rear-View  Mirrors 

Interior  sunvisors  are  standard 
equipment  in  virtually  every  vehicle  on 
the  road  today.  Exterior  sunshades  are 
available  as  optional  accessories  from 
several-truck  manufacturers.  Sunvisors 
are  not  regulated  by  an  FMVSS  or  an 
FMCSR,  nor  is  there  an  SAE 
Recommended  Practice  concerning  their 
design.  Sunvisors  are  not  believed  to 
have  a  detrimental  effect  on  a  driver’s 
safety-related  vision.  On  the  contrary, 
blocking  the  sun’s  glare  offers  a  clear 
safety  benefit,  and  the  loss  of  a  small 
visible  area  of  the  windshield,  well 
outside  the  range  of  the  driver’s  field  of 
view,  is  considered  an  acceptable 
tradeoff. 

Data  obtained  on  33  models  of  new 
Class  8  tractor  cabs,  representing  all 
seven  of  the  major  manufactiurers 
serving  the  U.S.  market,  indicate  that 
sunvisors  vary  from  5.25  to  7.5  inches 
in  height  and  19.75  to  34  inches  in 
le^h. 

'Tne  agency  notes  that  the  AVI 
transponder  proposed  to  be  used  in 
ADVANTAGE  1-75  and  HELP  is  roughly 
2  inches  smaller  than  the  smallest 
sunvisor  (which  was  only  found  on  one 
cah  model).  The  agency  therefore 
believes  that  a  transponder  mounted 
within  the  region  of  the  windshield  that 
the  sunvisor  would  cover  w'ould  be 
extremely  unlikely  to  have  an  adverse 
effect  on  safety.  The  audible  indicator 
that  accompanies  the  visible  signal  for 
the  driver  to  enter  or  to  bypass  a  POE 
would  provide  the  necessary 


information  in  the  event  that  a  sunvisor 
were  to  block  the  driver’s  view  of  the 
transponder. 

For  windshields  equipped  with 
exterior  sunshades,  the  transponder  is 
likely  to  fall  at  or  above  the  portion  of 
the  underside  of  the  sunshade  visible 
firom  the  cab  interior.  Furthermore, 
while  exterior  sunshades  may  limit  the 
uppermost  range  of  the  driver’s 
available  field  of  view,  that  area  is  also 
well  out  of  the  useful  field  of  view  as 
reported  by  the  research  cited  above. 

The  agency  also  notes  that  the  AVI 
transponder  would  be  located  in 
approximately  the  same  relative 
position  in  the  windshield  of  a  CMV  as 
that  of  a  rear- view  mirror  in  a  passenger 
car.  The  agency  believes  that  the 
transponder  would  have  no  more 
impact  on  safety  than  the  presence  of 
such  a  mirror  and.  its  mounting. 

History:  Rule  on  Vision-Reducing 
Matter 

Section  393.60(c)  of  the  FMCSRs 
requires  that  no  motor  vehicle  be 
operated  with  any  label,  sticker, 
decalcomania,  or  other  vision-reducing 
matter  covering  any  portion  of  its 
windshield  or  windows  at  either  side  of 
the  driver’s  compartment,  except  that 
stickers  required  by  law  may  be  affixed 
to  the  bottom  of  the  windshield, 
provided  that  no  portion  of  any  label, 
sticker,  decalcomania,  or  other  vision- 
reducing  matter  may  extend  upward 
more  than  4.5  inches  from  the  bottom  of 
the  windshield. 

A  regulation  dealing  with  Glazing  and 
Window  Construction,  issued  by  order 
of  the  Interstate  Commerce  Commission 
(ICC)  in  1952  (54  Motor  Carrier  Cases 
337,  7  FR  4422,  May  15, 1952),  required 
that  glazing  in  specified  openings 
conform  to  the  requirements  contained 
in  the  “American  Standard  Safety  Code 
for  Safety  Glazing  Materials  for  Glazing 
Motor  Vehicles  Operating  on  Land 
Highways,  Z26.1  1950”  of  the  American 
Standards  Association,  now  called  the 
American  National  Standards  Institute 
(ANSI).  (The  Table  of  Glazing 
Requirements,  contained  in 
§  393.60(a)(2)  of  the  FMCSRs,  requires 
CMVs  manufactured  on  and  after 
January  1, 1981,  to  comply  with  Z26.1- 
1966  as  supplemented  by  Z26.1a-1969.) 

In  Decem^r  1958  (23  FR  9608, 
December  11, 1958),  the  ICC  proposed 
to  amend  this  rule,  then  codified  at  49 
CFR  §  193.60,  by  adding  paragrapns 
covering  windshield  condition 
(§  193.60(b))  and  use  of  vision-reducing 
matter  (§  193.60(c)).  The  latter 
paragraph  prohibited  the  use  of  vision- 
reducing  matter  covering  any  portion  of 
a  motor  vehicle’s  windshield  or 
windows  at  either  side  of  the  driver’s 


compartment,  “except  1  vehicle- 
inspection  sticker  issued  by  a  State  or 
municipal  authority,  which  shall  be  no 
larger  than  3  inches  by  5  inches  and 
shall  be  located  in  the  lower  right-hand 
comer  of  the  windshield.”  The  ICC 
invited  comment,  but  did  not  publish  a 
report  on  this  proposal. 

On  December  3, 1959  (24  FR  9674), 
the  ICC  adopted  a  final  rule  amending 
§  193.60(c)  to  remove  the  maximum 
dimension  requirement  for  the  sticker 
while  setting  a  limit  of  one  sticker 
indicating  compliance  with  official 
mechanical  inspection  requirements  of 
the  State  in  which  the  title  or  certificate 
of  ownership  is  registered.  The 
permissible  location  was  changed  to  “a 
lower  comer  of  the  windshield.” 

The  language  of  §  193.60(c)  was 
amended  again  on  April  19, 1961  (26  FR 
3309),  based  on  petitions  for 
reconsideration  from  the  Virginia  State 
Police,  the  New  York  State  Public 
Service  Commission,  and  the  American 
Association  of  Motor  Vehicle 
Administrators.  The  resulting 
amendment  relaxed  the  mle  to  permit 
more  than  one  label,  sticker,  or 
decalcomania  to  be  displayed,  and 
added  the  requirement  that  no  portion 
of  any  label,  sticker,  decalcomania,  or 
other  vision-reducing  matter  may 
extend  upward  more  than  4.5  inches 
from  the  bottom  of  such  windshield. 
While  the  ICC  did  not  provide  an 
explanation  for  the  selection  of  a  4.5 
inch  dimension,  most  inspection  decals 
range  from  3.5  to  4  inches  in  size,  and 
the  dimension  was  apparently  chosen  to 
allow  for  variations  in  the  application  of 
stickers  and  decalcomania.  (The  waTer- 
activated  adhesives  used  for 
decalcomania  prior  to  the  availability  of 
self-stick  adhesives  in  the  early  1960’s 
tended  to  make  them  somewhat  difficult 
to  position.) 

The  requirements  of  §  393.60, 
particularly  the  4.5  inch  limit  specified 
§  393.60(c),  are  indep>endent  of  the 
physical  dimensions  of  windshields. 
CMV  design  has  made  significant  strides 
since  the  time  the  regulation  was 
promulgated,  in  part  because  of  research 
leading  to  a  better  understanding  of 
driver  anthropometry  and  ergonomics. 
Improved  positioning  of  driving 
controls,  availability  of  more  effective 
mirrors,  enhanced  adjustability  of  seats, 
and  larger  CMV  windshields  are  just  a 
few  of  the  design  advances  made  since 
the  1950’s  and  1960’s.  However,  the 
requirements  of  §  393.60(c)  have  not 
kept  (>ace. 

Advantage  1-75  Alpha  Test 
To  evaluate  the  performance  and 
usability  of  the  transponders,  it  was 
necessary  to  assess  various  locations  for 
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mounting  the  devices  during  an  initial 
on-the-road  “alpha  test.”  Plans  called 
for  the  transponders  to  be  movmted  near 
the  upper  and  lower  borders  of  the 
windshields  of  CMV  cabs. 

Approximately  200  vehicles, 
representing  six  motor  carriers’  fleets, 
were  to  be  equipped  with  electronic 
transponders  to  transmit  and  receive 
information  from  OvIV  weigh  stations 
and  ports  of  entry. 

Although  placing  the  transponders  in 
the  windshield  was  considered  the  best 
solution  from  an  engineering 
standpoint,  some  of  the  locations  would 
have  conflicted  with  §  393.60(c).  The 
proposed  lower-border  transponder 
location  would  have  been  just  within 
the  border  area  permitted  under  this 
section.  However,  the  upper-border 
location  would  have  been  in  violation. 

On  October  11, 1993,  Don  C.  Kelly, 
Secretary  of  Transportation  for  the 
Commonwealth  of  Kentucky  and 
Chairman  of  the  ADVANTAGE  1-75 
Policy  Committee,  wrote  to  the  FHWA, 
requesting  a  waiver  of  §  393.60(c)  for  the 
purpose  of  conducting  the  alpha  test  of 
these  AVI  transponders. 

On  November  15, 1993,  the  FHWA 
responded  that  the  agency  would  not 
apply,  or  require  the  States  to  apply, 

§  393.60(c)  to  vehicles,  drivers  and 
motor  carriers  participating  in  the  alpha 
test  from  November  15, 1993,  to  January 
21, 1994,  or  whenever  the  test  ended, 
whichever  was  earlier.  (The  alpha  test 
was  originally  scheduled  to  run  during 
this  period.  Because  of  poor  weather 
and  a  number  of  engineering  changes  to 
the  transponder  and  the  roadside 
communications  devices,  the  start  of  the 
test  was  delayed  until  March  7, 1994, 
and  the  agency’s  enforcement 
moratorium  was  extended,  first  until 
August  31, 1994,  and  eventually  to 
March  31, 1995. 

In  grar^ting  temporary  relief  from  the 
requirements  of  §  393.60(c),  the  FHWA 
expressly  recognized  the  need  for  good 
visibility,  but  acknowledged  that  the 
alpha  test  was  a  short-duration  trial 
involving  a  small  number  of  trucks.  The 
FHWA  also  noted  that  participating 
motor  carriers  were  volunteers  that 
agreed  to  provide  their  drivers  with 
thorough  orientation  and  training  on  the 
use  of  the  AVI  devices,  that  the  drivers 
had  participated  in  focus  groups  in 
preparation  for  these  tests,  and  that  they 
were  made  particularly  aware  of  the 
need  for  objective  evaluations  of  any 
problems,  including  reduced  visibility, 
caused  by  the  placement  of  the 
transponders.  Because  there  would  have 
been  no  way  to  conduct  a  real-world 
evaluation  of  AVI  technology  without 
op)erating  in  conflict  with  §  393.60(c), 
the  FHWA  decided  not  to  require  the 


enforcement  of  that  provision  for  the 
brief  period  needed  to  gather  data  in 
preparation  for  the  exhaustive  beta 
phase  of  the  test. 

As  a  condition  of  this  temporary  relief 
from  enforcement  of  the  provisions  of 
§  393.60(c),  the  FHWA  required  that  the 
AVI  transponder  be  moimted  outside 
the  area  swept  by  the  vehicle’s 
windshield  wipers,  or  outside  the 
driver’s  sight  lines  to  the  road  and 
highway  signs  or  signals.  The  following 
conditions  also  had  to  be  met:  (1)  a  copy 
of  the  letter  granting  the  temporary 
relief  was  to  be  carried  in  each  motor 
vehicle  used  in  the  AVI  alpha  test 
program;  and  (2)  a  letter  frvm  the 
Commonwealth  of  Kentucky,  on  official 
letterhead,  clearly  identifying  any 
vehicle  involved  in  the  AVI  alpha  test 
program,  was  to  be  carried  in  mat 
vehicle.  If  any  of  the  participating 
vehicles  were  stopped  for  non- 
compliance  with  §  393.60(c)  during  the 
test  period,  the  driver  was  to  present  a 
copy  of  both  letters  to  the  enforcement 
ofhcial  involved. 

Although  the  test  was  run  on  an 
instrumented  segment  of  1-75  in 
Kentucky,  the  FHWA  noted  that  the 
participating  vehicles  would  also 
operate  elsewhere.  Since  the 
transponders  could  be  damaged  by 
rei>eatedly  removing  and  re-installing 
them,  participants  in  the  alpha  test  were 
allowed  to  leave  the  transponders  on  the 
windshields,  no  matter  where  the 
vehicles  traveled. 

The  alpha  test  is  anticipated  to  be 
completed  on  October  20, 1994. 
ADVANTAGE  1-75  has  informed  us  that 
no  drivers  reported  any  difficulties  with 
their  vision  being  obscured  as  a  result 
of  the  placement  of  the  transponder. 

ADVANTAGE  1-75  Beta  Test  and  HELP 
Program 

Both  the  ADVANTAGE  1-75  and  the 
HELP  programs  are  currently  planning 
to  expand  the  geographic  coverage  and 
scope  of  their  initial  activities.  The 
ADVANTAGE  1-75  beta  test  is  expected 
to  involve  up  to  5000  CMVs  in  the  1-75 
and  C£madian  Highway  401  corridor. 
The  purpose  of  the  beta  test  is  to 
evaluate  the  actual  operation  of  the 
transponders  and  to  assess  their 
potential  to  be  used  as  a  part  of 
everyday  motor  carrier  operations  on  a 
nationwide  basis.  HELP  will  deploy  an 
ITS  information  network  for  C^^s  in 
the  original  HELP/CRESCENT  States,  as 
well  as  in  several  additional  ones.  HELP 
is  planning  to  equip  at  least  25,000 
CMVs  in  its  fee-for-service  system  by 
the  end  of  1995,  and  at  least  twice  that 
many  a  year  later. 

Motor  carriers  participating  in  the 
programs  have  to  meet  stringent 


prequalification  criteria  set  by 
ADVANTAGE  1-75  and  HELP.  For 
ADVANTAGE  1-75,  these  criteria 
include:  (1)  A  Satisfactory  safety  rating 
from  the  FHWA  Office  of  Motor 
Carriers;  (2)  an  acceptable  record  in  all 
States  and/or  Canadian  Provinces  in 
which  the  carrier  intends  to  operate 
(including  registration  and  taxes,  safety 
performance,  and  other  compliance 
items  consistent  with  existing  statutes); 
(3)  agreement  to  abide  by  the  FMCSRs 
or  the  Canadian  equivalent;  (4) 
agreement  to  participate  in  the  project 
evaluation  process;  and  (5)  the  carriers’ 
self-certifrcation  that  their  enrolled 
trucks  will  meet  an  inspection  protocol, 
at  least  quarterly,  equivalent  to  the 
requirements  of  a  Commercial  Vehicle 
Safety  Alliance  Level  1  inspection.  The 
beta  test  is  scheduled  to  commence  in 
March  1995  and  to  continue  for  two 
years. 

Criteria  for  participation  in  the  HELP 
program  differ  slightly.  However,  all 
States  will  require  motor  carriers  to 
have  a  Satisfactory  safety  rating  from  the 
FHWA  Office  of  Motor  Carriers  and  be 
in  compliance  with  administrative 
requirements  (such  as  fuel  tax  and 
registration).  Inspectors  in  the  HELP 
States  can  require  that  as  many  as  5 
percent  of  all  electronically  cleared 
CMVs  enter  inspection  stations  to  verify 
their  safety  and  administrative  status. 
The  officer  at  the  inspection  station  can 
also  override  any  bypass  on  a  vehicle- 
by-vehicle  basis. 

The  FHWA  received  formal  requests 
for  a  waiver  of  the  requirements  of 
§  393.60(c)  from  the  Commonwealth  of 
Kentucky  on  September  19, 1994,  and 
from  HELP  on  August  31, 1994. 

Discussion  of  Proposal 

The  FHWA  believes  that  both  motor 
carriers  and  the  travelling  public  may 
derive  substantial  operational  and  safety 
benefits  from  the  use  of  ITS/CVO 
technologies.  The  Congress  has  made 
the  rrS  program  the  centerpiece  of  a 
concerted  effort  to  apply  advanced 
technology  to  America’s  highway 
transportation  system.  The 
ADVANTAGE  1-75  and  HELP  programs 
are  the  first  in  a  series  of  field  trials  of 
AVI  devices  for  commercial  motor 
vehicles.  In  the  relatively  short  term, 
this  technology  could  improve  the 
productivity  of  both  the  trucking 
industry  and  State  enforcement 
personnel  by  reducing  the  need  for 
repeated  vehicle  inspections.  It  would 
also  reduce  fuel  consumption  and  air 
pollution,  and  may  improve  highway 
safety  by  reducing  congestion, 
particularly  around  inspection  stations. 
It  would  also  enable  POE  officials  to 
target  their  resources  to  deal  with 
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vehicles  more  likely  to  be  operating  in 
noncompliance  widi  safety  and 
administrative  regulations. 

While  members  of  the  ADVANTAGE 
1-75  Policy  Committee  have  informally 
expressed  interest  in  petitioning  the 
FHWA  to  change  the  requirements  of 
§  393.60(c),  it  is  the  agency’s  belief  that 
this  section  should  be  subject  to  a  more 
detailed  review  than  is  possible  in  the 
short  time  remaining  before  the 
ADVANTAGE  1-75  beta  test  and  the 
HELP  program  commence.  The  FHWA 
is  therefore  proposing  to  provide  a 
waiver  horn  the  requirements  of 
§  393.60(c)  to  the  vehicles  participating 
in  the  beta  phase  of  the  ADVANTAGE 
1-75  project.  Because  the  HELP  program 
proposes  to  use  the  same  transponders 
as  ADVANTAGE  1-75,  the  FHWA  also 
proposes  to  provide  a  waiver  to  those 
participating  vehicles. 

The  inWA  notes  that  no  safety 
concerns  or  complaints  have  been 
reported  by  alpha  test  participants,  nor 
by  any  other  parties. 

The  petition  for  a  waiver  is  being 
considered  under  section  206(f)  of  the 
Motor  Carrier  Safety  Act  of  1984  (49 
U.S.C.  31136(e),  formerly  49  U.S.C.  app. 
2505(f))  which  authorizes  waivers  of 
any  regulation  issued  under  the 
authority  of  that  Act  upon  a 
determination  that  the  waiver  is 
consistent  with  the  public  interest  and 
the  safe  operation  of  commercial  motor 
vehicles. 

Conditions  of  the  Waiver 

/.  Location  of  the  Transponder 
As  a  condition  of  the  waiver,  the 
FHWA  proposes  that  the  transponder  be 
mounted  at  or  near  the  top  center  of  the 
windshield,  outside  the  area  swept  by 
the  CMV’s  windshield  wipers,  or,  at  a 
minimum,  outside  the  driver’s  sight 
lines  to  the  road  and  highway  signs  or 
signals.  The  FHWA  believes  that  this 
location  would  have  no  discemable 
effect  on  a  driver’s  ability  to  operate  the 
vehicle  safely.  The  AVI  device  would  be 
placed  in  a  position  that  would  be 
within  the  portion  of  the  windshield 
covered  by  a  simvisor.  It  is  also  in 
approximately  the  same  relative 
position  in  the  windshield  of  a  CMV  as 
that  of  a  rear-view  mirror  in  a  passenger 
car.  There  is  no  evidence  that  sunvisors 
or  rear-view  mirrors  pose  a  threat  to 
safety  by  obstructing  a  driver’s  vision, 
and  thus,  we  have  no  reason  to  believe 
that  a  transponder  of  the  type  and 


dimensions  to  be  used  in  the  test  would 
have  a  negative  effect  on  safety. 

n.  Compliance  With  Wiring 
Requirements  of  the  FMCSRs 

The  installation  of  the  transponder 
would  be  required  to  comply  with 
§  393.27,  Wiring  specifications,  and 
§  393.33,  Wiring  land]  installation. 

III.  Duration  of  Waiver;  Accident  and 
Incident  Monitoring 

Although  the  requests  indicated  a  2- 
year  period  for  the  beta  test,  the  FHWA 
notes  that  the  alpha  test  was  delayed 
several  times  to  resolve  technical 
matters.  Since  all  research  in  a  field 
environment  is  likely  to  experience 
some  start-up  delays,  the  FHWA 
proposes  to  make  ihe  term  of  the  waiver 
3  years  for  HELP  and  3  years  for 
ADVANTAGE  1-75,  or  until  the  beta  test 
is  completed,  whichever  occurs  first. 

This  would  allow  for  a  continuous 
period  of  data  collection  once  the 
programs  were  fully  underway.  If  the 
waiver  is  granted,  this  period  would 
begin  when  the  FHWA  publishes  the 
final  conditions  of  the  waiver  in  the 
Federal  Register.  Motor  carriers 
participating  in  ADVANTAGE  1-75  and 
HELP  would  be  required  to  provide  the 
FHWA’s  Office  of  Motor  Ca^er 
Standards  with  information  on 
accidents  (as  defined  in  §  390.5  of  the 
FMCSRs)  involving  the  vehicles 
equipped  with  the  transponders. 
Accident  reports  would  be  required  to 
be  submitted  every  6  months,  and 
would  be  required  to  contain  the 
information  Usted  below: 

1.  A  copy  of  all  accident  reports 
prepared  and  required  by  State  or  other 
governmental  entities  or  insurers. 

2.  Interview  information  with  the 
driver  and  occupants  of  the  CMV 
involved.  'The  information  would  be 
required  to  include  specifically  whether 
the  driver  of  the  transponder-equipped 
vehicle  believed  that  ffie  presence  of  the 
transponder  was  a  factor  in  the  accident. 
The  interview  would  be  required  to  be 
conducted  by  a  motor  carrier  employee 
responsible  for  supervising  the  driver  of 
the  transponder-equipped  vehicle. 

IV.  State  and  Local  Laws 

The  FHWA  strongly  encourages  State 
and  local  authorities  with  safety 
regulations  that  would  prohibit  the  use 
of  the  proposed  transponders  to  accept 
the  terms  of  the  waiver. 


V.  Number  of  Vehicles  To  Be  Equipped 
With  Transponders 

The  nund)er  of  straight  trucks, 
tractors,  and  motorcoaches  that  may  be 
equipped  with  the  transponders  would 
be  limited  to  no  more  than  5000  for 
ADVANTAGE  1-75  and  25,000  for 
HELP.  The  names  and  USDOT  numbers 
of  the  motor  carriers  participating  in  the 
ADVANTAGE  1-75  and  HELP  programs, 
as  well  as  the  number  of  transponder- 
equipped  CMVs  operated  by  each 
carrier,  would  be  required  to  be 
provided  to  the  FHWA. 

VI.  Termination  of  Waiver 

The  transponders  would  be  required 
to  be  removed  from  the  CMVs 
participating  in  the  ADVANTAGE  1-75 
and  HELP  projects  (1)  upon  completion 
of  the  3-year  period,  or  (2)  upon 
completion  of  the  project,  or  (3)  when 
required  by  the  FHWA  either  at  the 
completion  of  a  semi-annual  review  or 
at  any  time  it  is  determined  by  the 
FHWA  that  the  continued  use  of  the 
devices  decreases  the  safe  operation  of 
the  vehicles  on  whidi  they  are  used. 

VII.  Report 

ADVANTAGE  1-75  and  HELP  would 
be  required  to  provide  separate  reports 
at  the  conclusion  of  the  program 
describing  the  transponder’s  installation 
and  use.  The  reports  would  be  required 
to  include  information  obtained  from 
the  drivers  on  the  device’s  effect  on 
visibility  through  the  windshield. 

Request  for  Public  Comments 

The  FHWA  requests  public  comment 
on  the  proposed  waiver  and  cm  the 
attend^t  conditions.  Comments  are 
also  sought  from  State  and  local 
enforcement  officials  relating  to  their 
exp>eriences  with  windshield-mounted 
electronic  devices,  sucdi  as  those  used  in 
electronic  toll-collection  systems. 

The  FHWA  is  also  interested  in 
comments  on  the  projected  im{)ac:ts  on 
safety  if  windshield-mounted 
transponders  were  to  be  allowed  under 
§  393.60(c)  of  the  FMCSRs,  without  the 
conditions  that  would  be  imposed 
under  the  waiver. 

(49  U.S.C.  31136,  31502;  49  CFR  1.48) 

Issued  on:  October  5. 1994 
Rodney  E.  Slater, 

Federal  way  Administrator. 

(FR  Doc  94-25193  Filed  10-11-94;  8:45  am) 
BILUNG  CODE  4»10-22-P 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1002, 1160, 1161, 1162, 
and  1163 

[Ex  Parte  No.  65  (Sub-No.  94)]  > 

Revision  Of  Application  Procedures 
And  Corresponding  Regulations 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  proposing 
revisions  to  its  standard  licensing 
application  form  (Form  OP-1), 
amendments  to  the  regulations  at  49 
CFR  parts  1002  and  1160,  and 
elimination  of  the  regulations  at  49  CFR 
parts  1161, 1162,  and  1163.  The 
proposed  revisions  implement  the 
Trucking  Industry  Regulatory  Reform 
Act  (TIRRA),  Title  11  of  the  Hazardous 
Materials  Transportation  Act 
Amendments  of  1994,  Pub.  L.  103-311 
(August  26, 1994),  which  signiHcantly 
amended  licensing  standards  for  non¬ 
household  goods  motor  property 
carriers,  effective  January  1, 1995. 

To  accommodate  the  changes 
mandated  by  TIRRA,  the  Commission 
also  is  proposing  further  modifications 
to  the  application  procedures  and 
regulations  involved  in  the  ongoing 
Application  Forms  proceeding.  The 
Commission’s  decision  and  Hnal  rules 
adopted  in  this  proceeding  will  embrace 
and  dispose  of  issues  {)ending  in  the 
Application  Forms  proceeding. 

DATES:  Comments  are  due  November  1, 
1994. 

ADDRESSES:  Send  comments  (an  original 
and  15  copies),  referring  to  Ex  Parte  No. 
55  (Sub-No.  94),  to  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue  NVV.,  Washington, 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder,  (202)  927-6373  or 
Suzanne  Higgins  O’Malley,  (202)  927- 
7597.  [TDD  for  hearing  impaired:  (202) 
927-5721.] 

SUPPLEMENTARY  INFORMATION:  In  its 
August  1992  Application  Forms  notice 
of  proposed  rulemaking,  the 
Commission  proposed  to  replace  the 
Form  OP-1  with  a  series  of  six 
transportation  mode-specific  forms  and 
to  adopt  corresponding  revisions  to  the 
agency’s  licensing  regulations.  In 


'  Embraces  Ex  Parle  No.  55  (Sub-No.  86),  Revision 
of  Licensing  Application  Forms  and  Corresponding 
Regulations  (Application  Forms),  notice  of 
proposed  rulemaking,  57  FR  37761  (August  20, 
1992),  supplemental  notice  of  proposed  rulemaking, 
58  FR  48828  (September  17, 1993). 


particular,  the  proposed  motor  carrier 
application  forms  included  expanded 
safety  fitness  certification  requirements 
for  applicants  that  were  exempt  from,  or 
as-yet-unrated  under,  the  U.S. 
Department  of  Transportation  (DOT) 
safety  regulations. 

In  September  1993,  the  Commission 
issued  a  supplemental  notice  of 
proposed  rulemaking  in  the  Application 
Forms  proceeding,  announcing  its 
intention  to  adopt  the  mode-specific 
application  forms  and  regulatory 
changes  substantially  as  proposed, 
including  the  expanded  safety  fitness 
certifications.  At  that  time,  the 
Commission  invited  public  comment  on 
further  revisions  to  the  proposed  motor 
property  carrier  form  to  recognize 
revisions  to  DOT’S  hazardous  materials 
commodity  classifications  and 
corresponding  liability  insurance 
coverage  for  transporters  of  those 
commodities. 

Legislative  Reforms 

As  the  agency  was  preparing  to  issue 
a  final  decision  and  rules  in  the 
Application  Forms  proceeding.  Congress 
enacted  TIRRA,  changing  the  licensing 
standards  and  procedures  for  motor 
property  carriers  of  commodities  other 
than  household  goods.  Specifically, 
TIRRA’s  Sections  207  [adding  a  new  49 
U.S.C.  10922(b)]  and  208  [adding  a  new 
49  U.S.C.  10923(b)]  respectively 
eliminate  the  public  need/public 
interest  licensing  standards  for  non- 
household  goods  motor  property 
common  and  contract  carriers  and 
substitute  fitness-based  standards. 
Effective  January  1, 1995,  the 
Commission  is  directed  to  issue 
authorities  upon  a  finding  that  the 
applicant  is  in  compliance  with: 

(1)  The  Interstate  Commerce  Act, 

Commission  regulations,  and  any 

safety  requirements  imposed  by  the 

Commission; 

(2)  DOT  safety  fitness  requirements:  and 

(3)  Minimum  financial  responsibility 

requirements  established  by  the 

Commission  under  49  U.S.C.  10927. 

Expedited  Licensing  Procedures 

Under  TIRRA  the  application  process 
can  be  shortened  and  dramatically 
simplified.  The  revised  licensing 
procedures  proposed  here  envision 
processing  only  those  applications  filed 
by  entities  with  acceptable  DOT  safety 
fitness  ratings  or,  in  the  case  of  unrated 
or  exempt  applicants,  those  certifying 
their  safety  compliance.  In  a  break  with 
past  practice,  we  will  require  each 
applicant  to  obtain  the  insurance 
certificate  from  the  insurance  company 
and  file  it  along  with  the  application 
form.  While  we  believe  this  approach  is 


beneficial,  we  will  give  individuals  the 
opportunity  to  comment  on  whether  it 
is  feasible  and  whether  it  maintains  the 
integrity  of  the  insurance  compliance 
system.  Also,  at  the  time  of  filing,  all 
applications  must  be  accompanied  by 
process  agent  filings. 

Up  fi-ont  filing  of  insurance 
information  and  a  list  of  process  agents 
will  allow  the  Commission  to  compress 
the  time  required  to  handle  applications 
and  confine  the  process  to  qualified 
applicants  who  are  prepared  to  enter  the 
trucking  industry.  Safety  compliance 
can  be  verified  easily  by  Commission 
staff  before  applications  are  processed. 
As  an  extra  safeguard  that  applicants  are 
making  bona  fide  insurance  filings,  we 
will  include  the  name  of  the  insurance 
carrier  in  the  ICC  Register  notice. 

With  the  basic  licensing  standards 
confirmed  prior  to  processing  and 
publication  of  an  application,  the 
remainder  of  the  licensing  process  can 
be  sharply  reduced.  By  law,  protests  are 
limited  to  evidence  that  an  applicant 
fails  or  will  fail  to  meet  the  fitness  entry 
standards.  The  proposed  revised 
application  form  and  regulations, 
therefore,  also  eliminate  those  features 
of  the  licensing  process — such  as 
extended  protest  periods  and  pre¬ 
licensing  review  of  carrier  control 
relationships — that  would  unreasonably 
prolong  or  not  contribute  to  basic  fitness 
assessments.  The  brief  protest  period 
will  allow  us  to  hear  from  insurance 
companies  that  question  applicants’ 
filings  or  others  who  may  have 
information  to  supplement  DOT’S  safety 
information. 

Almost  15  years  of  eased  entry 
requirements  under  the  Motor  Carrier 
Act  of  1980  have  produced  a  licensing 
docket  where  each  year  less  than  a 
dozen  of  the  approximately  17,000 
applications  filed  are  opposed.  A  brief 
protest  period  should  suffice  to  identify 
the  limited  number  of  applications  that 
deserv'e  strict  screening. 

Moreover,  common  control 
information  is  not  necessary  in  applying 
the  TIRRA  licensing  standards. 
Commonly  controlled  carriers  with 
“Unsatisfactory”  safety  fitness  ratings 
are  prioritized  by  DOT  for  continuing 
safety  fitness  oversight,  and  those 
transporting  hazardous  materials  or 
passengers,  in  particular,  either  must 
achieve  an  improved  safety  fitness 
rating  in  a  limited  time  period  or  be 
placed  out  of  service  by  DOT.  Those 
with  insurance  problems  will  be 
identified  through  our  existing 
insurance  monitoring  program. 
Nevertheless,  we  are  including  an 
"Affiliations”  question  to  be  sure  that 
carriers  with  poor  safety  compliance 
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records  do  not  attempt  to  reenter  under 
a  different  name. 

Also,  under  TIRRA,  non-household 
goods  property  carriers  no  longer  need 
to  file  tariffs  for  individually- 
determined  rates.  Tariff  filing  is 
required  only  for  collectively- 
determined  rates.  Therefore,  we  are 
eliminating  the  requirement  for  newly- 
authorized  common  carriers  to  file 
tariffs  prior  to  commencing  operations 
under  their  certificates. 

We  believe  that  the  expedited 
application  procedures  in  tho  revised 
rules  set  forth  below  and  the  proposed 
simplifipd  Form  OP-1  set  forth  in  the 
Appendix  incorporate  TIRRA  reforms 
and  otherwise  will  preserve  the  integrity 
of  the  licensing  process. 

For  applications  with  more  extensive 
pre-licensing  information  (household 
goods  property  carriers,  certain 
categories  of  passenger  carriers,  brokers,, 
frei^t  forwarders  of  household  goods, 
and  water  carriers),  we  will  use  mode- 
specific  schedules  that  applicants  must 
append  to  their  basic  Form  OP-1  filings. 
We  believe  that  this  approach  will 
preserve  the  advantages  of  the  mode- 
specific  format  endorsed  by  the  public 
in  our  Application  Forms  proceeding 
without  complicating  the  licensing 
process  mandated  under  TIRRA. 

The  new  procedures  shift  compliance 
screening  bom  the  end  of  the  process  to 
the  beginning  by  requiring  applicants  to 
establish  their  safety  fitness,  submit 
proof  of  insurance,  and  designate 
process  agents  at  the  time  they  file  their 
applications.  Consistent  with  this 
change,  we  have  revised  the  Applicant’s 
Oath  in  the  proposed  Form  OP-1  to 
clarify  that  it  embraces  all  supplemental 
filings  and  documentation.  We  also 
have  included  in  the  oath  the 
applicant’s  certification  that  it  is  not 
domiciled  in  Mexico  nor  is  it  owned  or 
controlled  by  persons  of  Mexico. 

Practical  Reforms 

The  reforms  proposed  here  will  be 
coupled  with  several  practical 
adjustments  to  the  agency’s  automated 
data  and  recordkeeping  systems.  First, 
the  Commission  will  simultaneously 
enter  application  information  and 
insurance  records  in  its  automated  data 
system. 

Second,  we  will  merge  DOT’S  safety 
fitness  data  into  our  automated  data 
system  more  frequently  to  confirm 
motor  carrier  applicants*  DOT  safety 
fitness  ratings.  This  information  will 
continue  to  be  checked  upon  initial 
receipt  of  each  application.  Filings  by 
applicants  with  “Unsatisfactory”  safety 
fitne.^  ratings  will  be  rejected 
summarily. 


Third,  in  view  of  the  substantially 
reduced  protest  period  (from  45  to  5 
days),  we  will  permit  protestants  to  FAX 
their  initial  suhmissions,  followed  by  a 
signed  original  and  one  copy  for 
Commission  records.  Reply  and  rebuttal 
evidence,  where  permitted,  likewise 
m^  be  FAXed. 

Finally,  with  TlRRA’s  elimination  of 
public  need/public  interest  standards, 
we  will  no  longer  publish  specific 
caption  summaries  or  issue  authorities 
with  specific  service  descriptions  to  the 
vast  majority  of  applicants.  Applicants 
will  be  issued  certificates  or  permits  to 
operate  as  interstate  common  or  contract 
carriers.  All  non-household  goods  motor 
property  applicants  that  conform  with 
fitness  requirements  will  be  authorized 
to  transport  general  commodities 
between  points  in  the  United  States. 

The  extent  of  each  applicant’s 
hazardous  materials  authority  will 
correspond  to  the  level  of  bodily  injury 
and  property  damage  insurance 
coverage  reflected  in  the  Form  BMC-91 
or  91X  filed  with  the  application,  as 
indicated  in  the  ICC  Register  licensing 
request  notice. 

Service  descriptions  for  licensing 
categories  not  affected  by  TIRRA — for 
example,  passenger  carrier  special  and 
charter  service,  general  commodities 
and  household  goods  property 
brokerage,  and  household  goods  freight 
forwarding — also  will  be  standardized. 
This  change  should  further  simplify  the 
pre-licensing  review  process  and 
streamline  application  notices  and 
authorities. 

Temporary  Operating  Authority 

Simplifying  licensing  procedures, 
deleting  the  public  need/public  interest 
standards,  and  expediting  time  frames 
for  issuing  operating  authority  as 
proposed  here  largely  eliminate  the 
need  for  the  Commission’s  existing 
temporary  and  emergency  temporary 
authority  procedures.  Temporary 
authority  (TA)  and  emergency 
temporary  authority  (ETA)  are  sought 
and  granted  routinely^ because  of  the 
amount  of  time  it  takes  to  obtain 
permanent  authority.  With  the 
enactment  of  TIRRA  we  will  use  our 
discretion  imder  49  U.S.C.  10928  to 
confine  TAs  to  their  original  limited, 
intended  purpose. 

Accordingly,  we  also  propose  to 
eliminate  the  regulations  at  49  CFR 
parts  1162  and  1163  governing  TA  and 
ETA  applications.  However,  we  will 
continue  to  entertain  TA  requests  for 
motor  and  water  carrier  authority  in 
those  rare  instances  (i.e.,  natural 
disasters  or  national  emergencies)  where 
an  applicant  can  document  an 
immediate  need  for  its  service  that 


cannot  be  met  by  an  existing  carrier  and 
for  which  service  must  be  available  in 
less  than  the  30  days  we  anticipate  will 
be  required  to  process  fully  a  permanent 
authority  application  under  the 
procedures  proposed  here. 

Essentially,  the  greatly  curtailed  TA 
process  noted  in  the  proposed 
regulations  at  49  CFR  1160.4(g)  would 
displace  what  has  been  known  as  ETA. 
We  expect  that  any  such  filings  can  be 
acted  upon  by  the  Commission’^ 
regional  offices  (see  49  CFR  1011.6(f)(1)) 
within  5  business  days  of  their  >«ceipt, 
the  time  frame  generally  allotted  for 
ETAs  under  current  practices. 

Comments  • 

We  invite  public  comment  on  the 
licensing  reforms  proposed  here.  We 
have  provided  for  a  20-day  comment 
period.  This  should  ensure  that  the 
Commission  has  sufficient  time  to 
review  the  comments  and  devise  final 
application  forms  and  procedures  prior 
to  the  January  1, 1995  effective  date  of 
TlRRA’s  revised  licensing  standards. 

The  final  decision  and  rules  issued  in 
this  proceeding  will  include  matters 
addressed  in  the  pending  Application 
Forms  proceeding. 

Environmental  and  Energy  Analysis 

We  preliminarily  conclude  that  the 
proposed  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  Nevertheless,  we 
specifically  invite  parties  to  comment 
on  these  issues. 

Initial  Regulatory  Flexibility  Analysis 

Under  the  Regulatory  Flexibility  Act. 

5  U.S.C.  601,  et  seq.  (RFA),  the 
Commission  is  required  to  examine 
specifically  the  impact  of  a  proposed 
action  on  small  businesses  and  small 
organizations.  We  expect  that  the 
proposed  revised  application  form  and 
corresponding  regulations  will  result  in 
significant  cost  savings  to  both 
applicants  and  the  Commission  over  the 
long  term  and  will  present  immediate 
benefits  in  terms  of  simplified 
administrative  processes  and  expedited 
licensing  procedures. 

Despite  the  clear  prospects  for  cost 
savings  and  enhanced  administrative 
efficiencies,  we  do  not  anticipate  that 
the  proposal  will  have  a  significant 
economic  impact  as  contemplated  by 
RFA  standards.  The  project^  impact  on 
individual  small  entities,  albeit  positive, 
will  be  incremental  and  clearly  not 
substantial  within  the  meaning  of  RkA. 

Under  5  U.S.C.  605(b),  we,  therefore, 
preliminarily  conclude  that  our 
proposed  action  will  not  have  a 
significant  economic  impact  on  a  - 
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substantial  number  of  small  entities.  We 
invite  and  will  consider  comments  on 
this  issue. 

Paperwork  Reduction  Analysis 

This  notice  of  proposed  rulemaking 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  Section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  [44 
U.S.C  Chapter  35).  • 

We  estimate  that  an  average  of  2.5 
burden  hours  will  be  required  to 
complete  the  proposed  Form  OP-1  and 
provide  pertinent  supplemental 
evidence,  as  compared  with  4  burden 
horns  for  the  application  form  currently 
used.  This  expected  reduction  in 
response  time  is  attributable  not  only  to 
elimination  of  the  public  need/ public 
interest  evidence  requirements  for  non¬ 
household  goods  motor  property 
applicants,  as  mandated  by  TIRRA,  but 
also  to  the  simplified  response  format 
and  the  self-contained  application, 
supplements,  and  instructions. 
Accordingly,  we  anticipate  that  the 
reduced  completion  burden  will  be 
realized  by  applicants  in  all  motor 
carrier  industry  segments,  not  merely 
those  directly  affected  by  TIRRA. 

The  annual  reporting  burden  ascribed 
to  the  Form  OP-1  in  the  current  OMB 
inventory  is  64,000  hours,  based  on  an 
estimate  of  4  burden  hours  per  filing 
and  16,000  Form  OP-1  filings  per  year 
at  the  time  the  estimate  was  submitted. 
We  anticipate  that  this  annual  reporting 
burden  will  be  reduced  to 
approximately  42,500  hours. 

This  estimate  is  based  on  our 
expectation  that  licensing  application 
filings  will  rise  slightly  over  those 
recorded  in  fiscal  year  1993  (to 
approximately  18,000).  This  projection 
reflects  at  least  a  short-term  increased 
interest  in  obtaining  motor  common 
carrier  authority  due  to  TIRRA’s 
elimination  of  individual  tariff  filing 
requirements  for  non-household  go^s 
motor  property  carriers.  ' 

The  estimated  burden  hours  include 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
reduced  reporting  burden  estimated 
here  does  not  reflect  further  reductions 
in  the  Commission’s  overall  reporting 
burden  occasioned  by  the  elimination  of 
ETA  filings  and  the  significant  projected 
reduction  in  TA  filings. 

The  information  collection 
requirements  contained  in  this  proposal 
will  be  submitted  to  OMB  for  review 
under  the  Paperwork  Reduction  Act  of 
1980  and  5  Q-'R  Part  1320.  Comments 
concerning  the  paperwork  burden  and 


burden^hour  estimates  in  this  proposal 
may  be'directed  to  OMB  and  the 
Commission,  respectively,  at:  Ofilce  of 
Management  and  Budget,  Oflice  of 
Information  and  Regulatory  Affairs, 

Attn:  Ed  Clark,  Desk  Officer,  (Forms- 
3120-0047),  Washington,  DC  20503  and 
Interstate  Commerce  Commission, 

Forms  Clearance  Officer,  1201 
Constitution  Avenue,  N.W., 

Washington,  DC  20423. 

List  of  Subjects 
49  CFR  Part  1002 

Administrative  practice  and 
procedure.  Common  carriers.  Freedom 
of  information.  User  fees. 

49  CFR  Part  1160 

Administrative  practice  and 
procedure.  Brokers,  Buses,  Freight 
forwarders.  Maritime  carriers.  Motor 
carriers. 

49  CFR  Part  1161 

Administrative  practice  and 
procedure.  Buses,  Motor  carriers. 

49  CFR  Part  1162 

Administrative  practice  and 
procedure.  Maritime  carriers.  Motor 
carriers. 

49  CFR  Part  1163 

Administrative  practice  and 
procedure.  Motor  carriers. 

Decided:  October  5, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan. 

Vernon  A.  Williams, 

Acting  Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  parts  1002, 
and  1160  are  proposed  to  be  amended 
as  follows  and  under  the  authority  of  49 
U.S.C.  10321,  parts  1161, 1162,  and 
1163  are  proposed  to  be  removed. 

PART  1002— FEES 

1.  The  authority  citation  for  part  1002 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a)(4)(A),  5  U.S.C. 
553,  31  U.S.C.  9701,  and  49  U.S.C.  10321. 

2.  In  §  1002.2,  paragraph  (c)  is 
proposed  to  be  revised  to  read  as 
follows: 

§1002.2  Filing  fees. 
***** 

(c)  Fees  not  refundable.  Fees  vrill  be 
assessed  for  every  filing  in  the  type  of 
proceeding  listed  in  the  schedule  of  fees 
contained  in  paragraph  (f)  of  this 
section,  subject  to  the  exceptions 
contained  in  paragraphs  (d)  and  (e)  of 
this  section.  After  the  application. 


petition,  notice,  tariff,  contract,  or  other 
document  has  been  accepted  for  filing 
by  the  Commission,  the  filing  fee  will 
not  be  refunded,  regardless  of  whether 
the  application,  petition,  notice,  tariff, 
contract,  or  other  document  is  granted 
or  approved,  denied,  rejected  before 
docketing,  dismissed,  or  withdrawn.  If 
an  individual  exemption  proceeding 
becomes  a  matter  of  general 
applicability  and  is  handled  through  the 
rulemaking  process,  the  Commission 
will  refund  the  filing  fee. 
***** 

3.  Part  1160  is  proposed  to  be  revised 
to  read  as  follows: 

PART  1160-RULES  GOVERNING 
APPLICATIONS  FOR  OPERATING 
AUTHORITY 

Subpart  A — How  to  Apply  for  Operating 
Authority 

Sec. 

1160.1  Applications  governed  by  these 
rules. 

1160.2  Modified  procedure. 

1160.3  Starting  the  application  process: 
Form  OP-1. 

1160.4  Types  of  applications. 

1160.5  Commission  review  of  the 
application. 

1160.6  Appeals  to  rejections  of  the 
application. 

1160.7  Changing  the  request  for  authority  or 
filing  supplementary  evidence  after  the 
application  is  filed. 

1160.8  After  publication  in  the  ICC 
Register. 

1160.9  Obtaining  a  copy  of  the  application. 

1160.10  Opposed  applications. 

1160.11  Filing  a  reply  statement. 

1160.12  Applicant  withdrawal. 

Subpart  B — How  to  Oppose  Requests  for 
Authority 

1160.40  Definitions. 

1160.41  Time  for  filing. 

1160.42  Contents  of  the  protest. 

1160.43  Withdrawal. 

Subpart  C— General  Rules  Governing  the 
Application  Process 

1160.60  Applicable  rules. 

1160.61  Contacting  another  party. 

1 160.62  Serving  copies  of  pleadings. 

1160.63  Replies  to  motions. 

1160.64  FAX  filings. 

Authority:  5  U.S.C.  553  and  559;  16  U.S.C 
1456:  49  U.S.C.  10101, 10305, 10321, 10921, 
10922, 10923, 10924, 10928,  and  11102. 

Subpart  A— How  to  Apply  for 
Operating  Authority 

§  1 1 60.1  Applications  governed  by  these 
rules. 

These  rules  govern  the  handling  o 
applications  for  operating  authority  of 
the  following  type: 

(a)  Applications  for  certificates  emd 
permits  to  operate  as  a  motor  common 
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or  contract  carrier  of  property  or 
passengers. 

(b)  Applications  for  permits  to  operate 
as  a  household  goods  ^ight  forwarder. 

(c)  Applications  for  certificates, 
permits,  and  exemptions  for  water 
carrier  transportation  of  property  and 
passengers. 

(d)  Applications  for  licenses  to 
operate  as  a  broker  of  motor  vehicle 
transportation. 

(e)  Applications  for  certificates  under 
49  U.S.C.  10922  (c)(2)(A)  to  operate  as 

a  motor  common  carrier  of  passengers  in 
intrastate  commerce  on  a  route  over 
which  applicant  holds  interstate 
authority  as  of  November  19, 1982. 

(f)  Applications  for  certificates  under 
49  U.S.C.  10922(c)(2)(B)  to  operate  as  a 
motor  common  carrier  of  passengers  in 
intrastate  commerce  on  a  route  over 
which  applicant  has  been  granted  or 
will  be  granted  interstate  authority  after 
November  19, 1982. 

(g)  Applications  for  temporary  motor 
and  water  carrier  authority. 

§  1 1 60.2  Modified  procedure. 

The  Commission  will  handle 
licensing  application  proceedings  using 
the  modified  procedure,  if  possible.  The 
applicant  and  protestants  send 
statements  made  under  oath  (verified 
statements)  to  each  other  and  to  the  ICC. 
There  are  no  personal  appearances  or 
formal  hearings. 

§  1 1 60.3  Starting  the  application  process: 
Form  OP-1. 

(a)  All  applicants  shall  use  Form  OP- 
1.  [Effective  date  will  be  stated  in  final 
rules.) 

(b)  Obtain  the  form  at  Commission 
regional  and  field  offices,  or  call  the 
Commission’s  automated  response 
number  at  (202)  927-7600. 

§  1 160.4  Types  of  applications. 

(a)  Fitness  applications.  Motor 
property  applications  and  certain  types 
of  motor  passenger  applications  require 
only  the  finding  that  the  applicant  is  fit, 
willing  and  able  to  perform  the  involved 
operations  and  to  comply  with  all 
applicable  statutory  and  regulatory 
provisions.  These  applications  can  be 
opposed  only  on  the  groimds  that 
applicant  is  not  fit  (e.g.,  is  not  in 
compliance  with  applicable  financial 
responsibility  (insurance  or  surety 
bond)  and  safety  fitness  requirements). 
These  applications  are: 

(1)  Motor  common  and  contract 
carrier  of  property  (except  household 
goods)  and  motor  contract  carrier  of 
passengers  transportation. 

(2)  Motor  carrier  brokerage  of  general 
commodities  (except  household  goods). 


(3)  Certain  types  of  motor  passenger 
applications  as  described  in  Form  OP- 
1,  Schedule  B. 

(b)  Motor  passenger  “public  interest” 
applications  as  described  in  Form  OP- 
1,  Schedule  B. 

(c)  Intrastate  motor  passenger 
applications  under  49  U.S.C. 
10922(c)(2)(A)  as  described  in  Form 
OP-1,  Schedule  B. 

(d)  Motor  common  carrier  of 
household  goods  applications.  These 
applications  require  a  finding  that: 

(1)  The  applicant  is  fit,  willing,  and 
able  to  provide  the  involved 
transportation  and  to  comply  with  all 
applicable  statutory  and  regulatory 
provisions;  and 

(2)  The  service  proposed  will  serve  a 
useful  public  purpose,  responsive  to  a 
public  demand  or  need. 

(e)  Motor  contract  carrier  of 
household  goods,  water  contract  carrier, 
household  goods  property  broker,  and 
household  goods  fi'eight  forwarder 
applications.  These  applications  require 
a  finding  that: 

(1)  The  applicant  is  fit,  willing,  and 
able  to  provide  the  involved 
transportation  and  to  comply  with  all 
applicable  statutory  and  regulatory 
provisions;  and 

(2)  The  transportation  to  be  provided 
will  be  consistent  with  the  public 
interest  and  the  national  transportation 
policy  of  49  U.S.C.  10101. 

(f)  Water  common  carrier 
applications.  These  applications  require 
a  finding  that: 

(1)  The  applicant  is  fit,  willing,  and 
able  to  provide  the  involved 
transportation  and  to  comply  with  all 
applicable  statutory  and  regulatory 
provisions;  and 

(2)  The  transportation  to  be  provided 
is  or  will  be  required  by  present  or 
future  public  convenience  and 
necessity. 

(g)  Temporary  authority  (TA)  for 
motor  and  water  carriers.  These 
applications  require  a  finding  that  there 
is  or  soon  will  be  an  immediate 
transportation  need  that  cannot  be  met 
by  existing  carrier  service. 

Note:  In  view  of  the  expedited  time  frames 
established  in  this  part  for  processing 
requests  for  permanent  authority, 
applications  for  TA  will  be  entertained  only 
in  exceptional  circumstances  (i.e.,  natural 
disasters  or  national  emergencies)  when 
evidence  of  immediate  service  need  can  be 
specifically  documented  in  a  narrative 
supplement  appended  to  Form  OP-1.  TA 
applications  must  be  filed  with  the  Regional 
Office  which  has  jurisdiction  over  the  area  in 
which  applicant’s  headquarters  are  located. 
Initial  determinations  of  TA  applications  will 
be  made  by  a  Regional  Motor  Carrier  Board. 


§  1 160.5  Commission  review  of  the 
application. 

(a)  ICC  staff  will  review  the 
application  for  correctness, 
completeness,  and  adequacy  of  the 
evidence  (the  prima  facie  case). 

(1)  Minor  errors  will  be  corrected 
without  notification  to  the  applicant. 

(2)  Materially  incomplete  applications 
will  be  rejected.  Applications  that  are  in 
substantial  compliance  with  these  rules 
may  be  accepted. 

(3)  All  motor  carrier  applications  will 
be  reviewed  for  consistency  with  the  » 
Commission’s  Of)erational  safety  fitness 
policy.  Applicants  with 
“Unsatisfactory”  safety  fitness  ratings 
from  DOT  will  have  their  applications 
rejected. 

(4)  An  employee  board  of  the 
Commission  appointed  under 

§  1011.6(g)  will  review  completed 
applications  that  conform  with  the 
Commission’s  safety  fitness  policy  and 
that  are  accompanied  by  evidence  of 
adequate  financial  responsibility. 

(5)  Financial  responsibility  is 
indicated  by  filing  with  the  application 
form: 

(i)  Form  BMC-91  or  9lX  or  BMC  82 
surety  bond — Bodily  injury  and 
property  damage  (motor  property  and 
passenger  carriers;  household  goods 
height  forwarders  that  provide  pickup 
or  delivery  service  directly  or  hy  using 
a  local  delivery  service  under  their 
control). 

(ii)  Form  BMC-64 — Surety  bond  or 
Form  BMC-85 — ^trust  fund  agreement 
(property  brokers  of  general 
commodities  and  household  goods). 

(iii)  Form  BMC-34  or  BMC  63  surety 
bond — Cargo  liability  (motor  property 
common  carriers  and  household  goods 
fireight  forwarders). 

(6)  AH  applications  also  must  be 
accompanied  by  Form  BOC-3 — 
designation  of  legal  process  agents. 

(b)  A  summary  of  the  application  will 
be  published  as  a  preliminary  grant  of 
authority  in  the  ICC  Register  to  give 
notice  to  the  public  in  case  anyone 
wishes  to  oppose  the  application. 

§  1 160.6  Appeals  to  rejections  of  the 
application. 

(a)  An  applicant  has  the  right  to 
appeal  rejection  of  the  application.  The 
app>eal  must  be  filed  at  the  Commission 
within  10  days  of  the  date  of  the  letter 
of  rejection.  ^ 

(b)  If  the  appeal  is  successful  and  the 
filing  is  found  to  be  proper,  the 
application  shall  be  deemed*  to  have 
been  properly  filed  as  of  the  decision 
date  of  the  appeal. 
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§  1160.7  Changing  the  request  for 
authority  or  filing  supplementary  evidence 
after  the  application  is  filed. 

(a)  Once  the  application  is  filed,  the 
applicant  may  supplement  evidence 
only  with  approval  of  the  Commission. 

(h)  Amendments  to  the  application 
generally  are  not  permitted,  but  in 
appropriate  instances  may  be 
entertained  at  the  discretion  of  the 
Commission. 

§  1 160.8  After  publication  in  the  ICC 
Register. 

(a)  Interested  persons  have  5  days 
from  the  date  of  ICC  Register 
publication  to  file  protests.  See  Subpart 
B  of  this  part. 

(b)  If  no  one  opposes  the  application, 
the  grant  published  in  the  ICC  Register 
will  become  effective  by  issuance  of  a 
certificate,  permit,  or  license. 

§  1 160.9  Obtaining  a  copy  of  the 
application. 

After  publication,  interested  persons 
may  request  a  copy  of  the  application  by 
writing  to  the  Commission-designated 
contract  agent  (as  identified  in  die  ICC 
Register),  Room  2229,  Interstate 
Commerce  Commission  Building. 

§  1 1 60.1 0  Opposed  applications. 

If  the  application  is  opposed, 
opposing  parties  are  required  to  send  a 
copy  of  their  protest  to  the  applicant. 

§1160.11  Filinga  reply  statement 

(a)  If  the  application  is  opposed, 
applicant  may  file  a  reply  statement. 

This  statement  is  due  within  15  days 
after  ICC  Register  publication. 

(b)  The  reply  statement  may  not 
contain  new  evidence.  It  shall  only 
rebut  or  further  explain  matters 
previously  raised. 

(c)  The  reply  statement  need  not  be 
notarized  or  verified.  Applicant 
understands  that  the  oath  in  the 
application  form  applies  to  all  evidence 
submitted  in  the  application.  Separate 
legal  arguments  by  counsel  need  not  be 
notariz^  or  verified. 

§  1 1 60.1 2  Applicant  withdrawal. 

If  the  applicant  wishes  to  withdraw 
an  application,  it  shall  request  dismissal 
in  writing. 

Subpart  B — How  To  Oppose  Requests 
for  Authority 

§1160.40  Definitions. 

A  person  wishing  to  oppose  a  request 
for  permanent  authority  files  a  protest. 

A  person  filing  a  valid  protest  becomes 
a  protestant  ^ 

§1160.41  Time  for  filing. 

A  protest  shall  be  filed  (received  at 
the'Commission)  within  5  days  after 


notice  of  the  application  appears  in  the 
ICC  Register.  A  copy  of  the  protest  shall 
be  sent  to  applicant’s  representative  at 
the  same  time.  Failure  timely  to  file  a 
protes.  waives  further  participation  in 
the  proceeding. 

§  1 1 60.42  Contents  of  the  protest 

(a)  All  information  upon  which  the 
protestant  plans  to  rely  is  put  into  the 
protest. 

(b)  A  protest  must  be  verified,  as 
follows: 

1, _ ,  verify  under  penalty  of 

perjury  under  laws  of  the  United  States  of 
America,  that  the  information  above  is  true 
and  correct.  Further,  I  certify  that  1  am 
qualified  and  authorized  to  file  this  protest. 
(See  18  U.S.C.  1001  and  18  U.S.C.  1621  for 
penalties.) 

(Signature  and  Date) 

(c)  A  protest  not  in  substantial 
compliance  with  applicable  statutory 
standards  or  these  rules  may  be  rejected. 

(d)  Protests  must  respond  directly  to 
the  statutory  standards  for  Commission 
review  of  the  application.  As  these 
standards  vary  for  particular  types  of 
applications,  potential  protestants 
should  refer  to  the  general  criteria 
addressed  at  §  1160.4  and  may  consult 
the  Commission  at  (202)  927-7600  for 
further  assistance  in  developing  their 
evidence. 

§  1 1 60.43  Withdrawal. 

A  protestant  wishing  to  withdraw 
from  a  proceeding  shall  inform  the 
Commission  and  applicant  in  writing. 

Subpart  C — General  Rules  Governing 
the  Application  Process 

§  1 1 60.60  Applicable  rules. 

Generally,  all  application  proceedings 
are  governed  by  the  Commission’s  Rules 
of  Practice  at  49  CFR  parts  1100  through 
1119  except  as  designated  below, 

§  1 160.61  Contacting  another  party. 

When  a  person  wishes  to  contact  a 
party  or  serve  a  pleading  or  letter  on 
that  party,  it  shall  do  so  through  its 
representative.  The  phone  and  FAX 
numbers  and  address  of  applicant’s 
representative  shall  be  listed  in  the  ICC 
Register. 

§  1 1 60.62  Serving  copies  of  pleadings. 

(a)  An  applicant  must  serve  all 
pleadings  and  letters  on  the 
Commission  and  all  known  participants 
in  the  proceeding,  except  that  a  reply  to 
a  motion  need  only  be  served  on  the 
moving  party. 

(b)  A  protestant  need  serve  only  the 
Commission  and  applicant  with 
pleadings  or  letters. 


§  1 1 60.63  Replies  to  motions. 

Replies  to  motions  filed  under  this 
part  are  due  within  5  days  of  the  date 
the  motion  is  filed  at  the  Commission. 

§1160.64  FAX  filings. 

FAX  filings  of  applications  and 
supporting  evidence  are  not  permitted. 
To  assist  parties  in  meeting  the 
expedited  time  frames  established  for 
protesting  an  application,  however,  the 
Commission  will  accept  FAX  filings  of 
protest  and  any  reply  or  rebuttal 
evidence.  FAX  filings  of  these  pleadings 
must  be  followed  by  the  original 
document  for  Commission 
recordkeeping  purposes. 

Parts  1161, 1162,  and  1163  [Removed] 

6.  Parts  1161, 1162,  and  1163  are 
proposed  to  be  removed. 

Appendix  A — ^Will  Not  Be  Published  in  CFR 

INTERSTATE  COMMERCE  COMMISSION 
APPUCATION  FOR  AUTHORITY 
For  Commission  Use  only 

Docket  No.  MC - 

Filed  - 

Fee  No.  . . . . 

GENERAL  INFORMATION  TO  BE 
COMPLETED  BY  ALL  APPLICANTS 

DO  YOU  NOW  HAVE  AUTHORITY  FROM 
OR  AN  APPUCATION  FOR  PENDING 
BEFORE  THE  ICC 
□  YES  DNO 

If  YES,  identify  the  lead  docket  number  or 
numbers: _ 


Name  of  Applicant:  - 

Applicant  Dioing  Business  As: - 

FORM  OF  BUSINESS  (Check  only  one): 

□  CORPORATION.  State  of  incorporation 


□  PARTNERSHIP.  Identify  partners 


□  SOLE  PROPRIETORSHIP.  Name  of 
individual _ 


Business  location  (Telephone  Number) 


Mailing  address  (if  different  from  above) 


Representative:  Person  to  whom  inquiries 
may  be  made 


(Name) 


(Title,  position,  or  relationship  to  applicant) 


(Street/P.O.  Box) 


(City)  (State) 


(Zip  Code)  (Telephone  Number) 


REGISTRATATION  WITH  U.S. 
DEPARTMENT  OF  TRANSPORTATION 
You  are  required  to  register  with  the  U.S. 
Department  of  Transportation  (U.S.  DOT) 
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within  90  days  of  initiating  motor  carrier 
operations.  U.S.  DOT  will  issue  you  a 

registration  number.  (See  page _ of 

instructions  for  how  to  register.) 

If  you  already  have  been  issued  a  U.S.  DOT 
number,  provide  it  here: _ 


AFnUATlONS 

Disclose  any  relationship  between 
applicant,  any  person  having  an  interest  in 
applicant,  and/or  any  other  ICC  regulated 
transportation  company  (for  example, 
percentage  stock  ownership,  loans,  voting,  or 
management  arrangements)  within  the  last 
three  years.  Provide  ICC  docket  numbers 


(license  numbers),  and  if  applicable,  U.S. 
COT  numbers  of  involved  companies  and 
indicate  U.S.  DOT  safety  htness  ratings  of  all 
commonly  controlled  motor  carriers. 


APPLICANT  SEEKS  TO  OPERATE  AS  (Check  one  or  more) 


Type  of  authority 

You  must  complete 

□  MOTOR  PROPERTY  COMMON  CARRIER . 

□  MOTOR  PROPERTY  CONTRACT  CARRIER  . . . 

□  HOUSEHOLD  GOODS  CARRIER . 

□  PROPERTY  BROKER  . 

□  HOUSEHOLD  GOODS  BROKER . 

□  MOTOR  PASSENGER  CARRIER  . 

□  WATER  CARRIER  . 

This  entire  form 

This  entire  form 

This  entire  form  and  Schedule  A 

Oath  and  filing  fee  information  below 

Oath  and  filing  fee  information  below  and  Schedule  B 

Safety  Fitness  Evidence,  oath  arxl  filing  fee  information  below  and 
Schedule  C 

Oath  and  filing  fee  information  below  and  Schedule  D 

Oath  and  fHing  fee  information,  insurance  information  below  (only  if 
you  operate  or  control  vehicles  performing  pickup  and  delivery  serv¬ 
ices)  and  Schedule  E 

□  HOUSEHOLD  GOODS  FREIGHT  FORWARDER  . . 

HAZARDOUS  MATERIALS  AUTHORITY 

(See  page _ of  instructions  before 

completing.) 

INSURANCE  INFORM.\TION 
Note:  The  section  must  be  completed  by 
ALL  motor  property  carrier  applicants  and 
form  BMC-91  or  BMC-91X  (obtained  from 
your  insurance  company)  must  be  filed  with 
this  application.  The  dollar  amounts  in 
parentheses  represent  the  minimum  amount 
of  bodily  injury  and  property  damage 
insurance  you  must  maintain.  (See  page 

_ of  instructions  for  further 

information  about  additional  insurance 
requirements.) 

Check  one  or  more  boxes,  as  applicable  to 
your  operations: 

□  Will  use  vehicles  with  Gross  Vehicle 

Weight  Ratings  (GVWR)  of  10,000 
pounds  or  more  to  transport  (Check  one): 

□  Non-hazardous  commodities  (S750,000). 

□  Hazardous  materials  referenced  in  the 

Commission’s  insurance  regulations  at 
49  CFR  1043.2(b)(2)(c)  ($1,000,000). 

□  Hazardous  materials  referenced  in  the 

Commission’s  insurance  regulations  at 
49  CFR  1043.2(b)(2)(b)  (S5.000.0C0). 

□  Will  use  only  vehicles  having  GVWR 

under  10,000  pounds;  and 

□  Will  transport  any  quantity  of  Class  A  or 

B  explosives,  any  quantity  of  poison  gas 
(Poison  A),  or  highway  route-controlled 
quantity  of  radioactive  materials 
($5,000,000). 

□  Will  transport  commodities  other  than 

those  listed  above  ($300,000). 

SAFETY  FITNESS  EVIDENCE 

Applicants  for  motor  carrier  authority  must 
provide  the  Safety  Certification  requested 
below.  If  you  currently  have  a  U.S.  DOT 
safety  fitness  rating  of  “Unsatisfactory”  the 
Commission  cannot  process  your  application. 
DO  NOT  APPLY  FOR  AUTHORITY  UNTIL 
YOU  RECEIVE  AN  IMPROVED  SAFETY 
FITNESS  RATING. 


SAFETY  CERTIFICATION 
If  your  operations  are  subject  to  the  Federal 
safety  htness  standards  as  defined  in  U.S. 

DOT  regulations  (49  CFR  Parts  390-399),  and 
even  if  you  have  not  yet  received  a  safety 
fitness  rating,  you  must  certify  as  follows: 

Applicant  has  access  to  and  is  familiar 
with  all  applicable  U.S.  DOT  regulations 
relating  to  the  safe  operation  of  commercial 
vehicles  and  the  safe  transportation  of 
hazardous  materials,  and  it  will  comply  with 
these  regidations.  In  so  certifying,  applicant 
is  verifying  that,  at  a  minimum,  it: 

(1)  Has  in  place  a  system  and  an  individual 

responsible  for  ensuring  overall 
compliance  with  Federal  motor  carrier 
safety  fitness  regulations; 

(2)  Can  produce  a  copy  of  the  Federal  Motor 

Carrier  Safety  Regulations  and  the 
Hazardous  Materials  Transportation 
Regulations; 

(3)  Has  in  place  a  driver  safety  training/ 

orientation  program; 

(4)  Is  familiar  with  and  has  in  place  a  system 

for  complying  with  U.S.  DOT  regulations 
governing  notification  and  reporting  of 
accidents  (49  CFR  Part  394); 

(5)  Is  familiar  with  U.S.  DOT  regulations 

governing  driver  qualifications  and  has 
in  place  a  system  for  overseeing  driver 
qualification  requirements  (49  CFR  Part 
391); 

(6)  Has  in  place  policies  and  procedures 

consistent  with  U.S.  DOT  regulations 
governing  driving  and  operational  safety 
of  motor  vehicles,  including  drivers’ 
hours  of  service  and  vehicle  inspection, 
repair,  and  maintenance  (49  CFR  Parts 
392,  395,  and  396). 

□  YES 

EXEMPT  APPLICANTS-If  you  will 
operate  only  small  vehicles  (GVWR  of  10,000 
pounds  or  less)  and  thus  are  exempt  by  U.S. 
DOT  regulations  from  the  Federal  safety 
fitness  regulations,  you  must  certify  as 
follows: 

Applicant  is  familiar  with  and  will  observe 
U.S.  DOT  general  operational  safety  fitness 


guidelines,  as  well  as  any  applicable  State 
laws  and  regulations  relating  to  the  safe 
operation  of  commercial  motor  vehicles. 

□  Yes 

APPLICANT’S  OATH 

I, _ .  verify  — 

(Name  and  Title  of  Witness) 
under  penalty  of  perjury,  under  the  laws  of 
the  United  States  of  America,  that  all 
information  supplied  on  this  form  or  relating 
to  this  application  is  true  and  correct. 

Further,  I  certify  that  I  am  qualihed  and 
authorized  to  file  this  application.  I  know 
that  willful  misstatements  or  omissions  of 
material  fects  constitute  Federal  criminal 
violations  punishable  under  18  U.S.C.  1001 
by  imprisonment  up  to  5  years  and  fines  up 
to  $10,000  for  each  offense.  Additionally, 
these  misstatements  are  punishable  as 
perjury  under  18  U.S.C  1621,  which 
provides  for  fines  up  to  $2,000  or 
imprisonment  up  to  5  years  for  each  offense. 
(NOTE:  this  oath  embraces  all  schedules  and 
supplemental  filings  to  this  application.) 

I  further  certify,  under  penalty  of  perjury 
under  the  laws  of  the  United  States,  that  1 
have  not  been  convicted,  after  September  1, 
1989,  of  any  Federal  or  State  offense 
involving  the  distribution  or  possession  of  a 
controlled  substance,  or  that  if  I  have  been 
so  convicted  I  am  not  ineligible  to  receive 
Federal  Benefits,  either  by  court  order  or 
operation  of  law,  under  21  U.S.C  853a. 

Finally,  I  certify  that  applicant  is  not 
domicil^  in  Mexico  or  owned  or  controlled 
by  persons  of  that  country. 

Note:  Signature  must  be  that  of  applicant, 
not  legal  representative. 

(Signature  &  Date) 

FILING  FEE  INFORMATION 
APPLICATION  FOR  AUTHORITY . $300 

You  must  submit  a  $300  filing  fee  for  each 
type  of  authority  requested.  Fees  for  multiple 
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applications  may  be  combined  in  a  single 
payment. 

INDICATE  AMOUNT  $ _ AND 

METHOD  OF  PAYMENT: 
n  CHECK  or  □  MONEY  ORDER  made 
payable  to  Secretary,  Interstate 
Commerce  Commission. 

□  VISAD  MASTERCARD 

Credit  Card  No.  - 

Expiration  Date;  - 

Signature: - 

Date: - 

[FR  Doc.  94-25145  Filed  10-11-94;  8:45  am) 
BILUNG  CODE  7035-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  940971-4271;  I.D.  082594C] 

RIN  0648-AH04 

Taking  and  Importing  of  Marine 
Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  clarify  that  the  provisions  of  the 
Marine  Mammal  Protection  Act 
(MMPA)  that  make  it  unlawful  for  any 
person  or  vessel  subject  to  the 
jurisdiction  of  the  United  States, 
intentionally  to  set  a  purse  seine  net  on 
or  to  encircle  any  marine  mammal 
during  any  tuna  fishing  operation,  apply 
to  all  U.S.  citizens  reg^less  of  the  flag 
of  the  vessel.  This  rule  also  clarifies  the 
geographic  scope  of  the  prohibition. 
This  action  is  intended  to  clarify 
statutory  language  to  further  the  goals 
and  objectives  of  the  MMPA. 

DATES:  Comments  must  be  submitted  on 
or  before  November  14, 1994, 
ADDRESSES:  All  comments  concerning 
this  proposed  rule  should  be  addressed 
to  the  Director,  Southwest  Region, 
NMFS,  501  W.  Ocean  Blvd.,  Suite  4200, 
Long  Beach,  CA  90802,  310-980-^001. 
FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
Dana  Wilkes,  310-980-4019. 
SUPPLEMENTARY  INFORMATION:  In  1992, 
the  International  Dolphin  Conservation 
Act  (IDCA)  amended  the  MMPA  in 
several  respects,  including  making  it 
unlawful,  after  February  28, 1994,  for 
any  person  or  vessel  that  is  subject  to 
the  jurisdiction  of  the  United  States, 
intentionally  to  set  a^purse  seine  net  on 
or  to  encircle  any  marine  mammal 
during  any  tuna  fishing  operation.  The 
IDCA  provides  two  relevant  exceptions 


to  these  prohibitions:  (1)  As  necessary 
for  scientific  research;  and  (2)  as 
authorized  by  the  general  permit  that 
was  issued  to  the  American  Tunaboat 
Association  on  December  1, 1980. 

The  taking  of  marine  mammals  by 
U.S.  purse  seine  vessels  fishing  for 
yellowfin  tuna  in  the  eastern  tropical 
Pacific  Ocean  (ETP)  is  regulated  by 
NMFS,  pursuant  to  the  MMPA,  because 
purse  seine  fishing  for  yellowfin  tuna  in 
the  ETP  has  fiequently  involved  the 
setting  on,  encircling,  and  capturing  of 
dolphins  as  part  of  the  fishing 
operation.  Earlier  this  year,  NMFS 
determined  that  the  dolphin  mortality 
quota  prescribed  under  the  MMPA  for 
vessels  under  the  American  Tunaboat 
Association  general  permit  (which 
covers  only  U.S.-flag  vessels)  had  been 
reached  and,  on  February  8, 1994, 
closed  the  tuna  fishery  in  the  ETP 
involving  the  intentional  setting  on  or 
encirclement  of  marine  mammals  to 
U.S.-flag  vessels  (59  FR  8417,  February 
27, 1994). 

As  a  result  of  a  written  inquiry  and  a 
subsequent  lawsuit  by  U.S.  citizens 
working  aboard  foreign-flag  purse  seine 
vessels,  NMFS  learned  earlier  this  year 
that  U.S.  citizens  are  involved  in  the 
ETP  purse  seine  yellowfin  tuna  fishery 
involving  the  intentional  setting  on  and 
encirclement  of  marine  mammals  as 
captains  and  crew  members  on  foreign- 
flag  vessels.  For  the  purposes  of  the 
prohibitions  that  were  added  to  the 
MMPA  by  the  IDCA,  NMFS  considers 
“any  person  subject  to  the  jurisdiction 
of  the  United  States”  to  include  any 
U.S.  citizen  aboard  a  fishing  vessel, 
regardless  of  the  flag  of  the  vessel, 
located  within  the  territorial  sea  of  the 
United  States,  the  U.S.  exclusive 
economic  zone  (EEZ),  on  the  high  seas, 
or  seaward  of  the  territorial  seas  of 
foreign  nations.  Therefore,  U.S.  citizens 
in  other  nations’  EEZs,  but  seaward  of 
the  territorial  seas  of  any  nation,  are 
subject  to  the  prohibitions  of  the 
MMPA.  The  highest  priority  in 
enforcing  these  prohibitions  will  be 
against  those  U.S.  citizens,  such  as 
captains  or  fish  captains,  who  are  in 
charge  of  or  actually  control  fishing 
operations  involving  the  setting  on  and 
encirclement  of  marine  mammals.  A 
lower  priority  in  enforcing  these 
prohibitions  will  be  against  crew 
members  who  are  not  in  a  position  of 
authority  involving  the  conduct  of 
fishing  operations. 

NMFS  will  continue  to  enforce  all 
other  prohibitions  governing  the  taking 
of  marine  mammals  incidental  to  tuna 
purse  seine  fishing  operations,  as  well 
as  all  other  prohibitions  under  the 
MMPA,  within  waters  subject  to  the 
jurisdiction  of  the  United  States,  on  the 


high  seas,  and  seaward  of  the  territorial 
seas  of  foreign  nations.  This  area 
includes  all  of  the  ETP  seaward  of 
foreign  nations’  territorial  seas.  The 
MMPA  and  NMFS  regulations  define 
“taking”  to  include  the  harassment, 
hunting,  capturing,  or  killing  of  any 
marine  mammal,  or  the  attempt  to  do  so. 
Violators  of  the  MMPA  and  the 
implementing  regulations  are  subject  to 
criminal  and  civil  penalties. 

This  rule  proposes  to  amend  50  CFR 
216.24(a)  to  make  clear  that  the  MMPA 
prohibitions  on  intentionally  setting  on 
and  encircling  marine  mammals  during 
tuna  purse  seine  vessel  fishing 
operations  apply  to  all  U.S.  citizens 
regardless  of  the  flag  of  the  vessel.  In 
addition,  the  notice  proposes  to  revise 
the  language  describing  “prohibited 
taking”  found  at  §  216.11  to  make  clear 
that  the  prohibition  does  not  apply  to 
the  territorial  seas  of  foreign  nations,  but 
applies  seaward  of  them. 

Classification 

This  rule  proposes  to  revise  MMPA 
regulations  to  conform  to  an  existing 
statutory  prohibition  that  became 
effective  pursuant  to  the  IDCA  on  March 
1, 1994.  The  proposed  rule  would  not 
establish  any  new  prohibitions  or 
requirements.  The  Assistant  General 
Counsel  for  Legislation  and  Regulation 
of  the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  the  proposed 
modifications  to  the  regulations,  if 
adopted,  would  not  have  a  significant 
impact  on  a  substantial  num^r  of  small 
entities. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Indians,  Marine 
mammals.  Penalties,  Reporting  and 
record  keeping  requirements. 
Transportation, 

Dated:  October  5, 1994. 

Gary  C  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  part  216  is  proposed  to  be 
amended  as  follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq.,  unless 
otherwise  noted. 
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2.  In  §  216.11,  paragraphs  (b)  and  (c) 
are  redesignated  as  paragraphs  (c)  and 
(d)  respectively;  the  introductory  text  is 
revised  and  a  new  paragraph  (b)  is 
added  to  read  as  follows: 

§  21 6.1 1  Prohibited  taking. 

Except  as  otherwise  provided  in 
subparts  C,  D,  and  1  of  this  part  216,  or 
in  part  228  or  229,  it  is  unlawful  for: 

***** 

(b)  Any  person,  vessel,  or  conveyance 
subject  to  the  jurisdiction  of  the  United 
States  to  take  any  marine  mammal 
seaward  of  the  territorial  sea  of  any 
foreign  nation,  or 
***** 


3.  In  §  216.24,  paragraphs  (a)(2)  and 
(a)(3)  are  redesignated  as  paragraphs 
(a)(3)  and  (a)(4),  respectively,  and  a  new 
paragraph  (a)(2)  is  added  to  read  as 
follows: 

§  21 6.24  Taking  and  related  acts  incidental 
to  commercial  fishing  operations. 

(a)  *  *  * 

(2)  It  is  unlawful  for  any  person  or 
vessel  that  is  subject  to  the  jurisdiction 
of  the  United  States,  including  any 
citizen  of  the  United  States  who  is 
aboard  a  vessel  operating  imder  a 
foreign  flag  or  under  no  flag, 
intentionally  to  set  a  purse  seine  net  on 
or  to  encircle  any  marine  mammal 


during  any  tuna  fishing  operation  in 
waters  under  the  jurisdiction  of  the 
United  States,  or  on  the  high  seas,  or 
seaward  of  the  territorial  sea  of  any 
foreign  nation,  except: 

(i)  As  necessary  for  scientific  research 
approved  by  the  Inter-American 
Tropical  Tuna  Commission;  or 

(ii)  As  authorized  by  the  general 
permit  issued  to  the  American  Tunaboat 
Association  on  December  1, 1980, 
including  any  restrictions  imposed  by 
law. 

***** 

(FR  Doc.  94-25150  Filed  10-11-94;  8:45  am] 

BILUNG  CODE  3510-22-W 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 
[Docket  No.  940979-4279] 

Annual  Trade  Survey 

AGENCY:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  determination. 

SUMMARY:  In  accordance  with  Title  13, 
United  States  Code,  Sections  182,  224, 
and  225, 1  have  determined  the  Census 
Bureau  needs  to  collect  data  covering 
year-end  inventories,  annual  sales,  and 
purchases  to  provide  a  sound  statistical 
basis  for  the  formation  of  policy  by 
various  governmental  agencies.  These 
data  also  apply  to  a  variety  of  public 
and  business  needs.  This  annual  survey 
is  a  continuation  of  similar  wholesale 
trade  surveys  conducted  each  year  since 
1978.  It  provides  on  a  comparable 
classification  basis  annual  sales  and 
purchases  for  1994  and  inventories  for 
1993  and  1994.  These  data  are  not 
available  publicly  on  a  timely  basis  from 
nongovernmental  or  other  governmental 
sources. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  A.  Piesto  or  Edward  Murphy, 
Services  Division,  on  (301)  763-3916. 
SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  take 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  Title  13,  United 
States  Code.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  2  wholesale  trade  for 
the  period  between  economic  censuses. 
The  1992  Economic  Censuses  are 
currently  being  tabulated.  The  data 
collected  in  this  survey  will  be  within 
the  general  scope  and  nature  of  those 
inquiries  covered  in  the  economic 
censuses. 

The  Census  Bureau  will  require 
selected  firms  operating  merchant 
wholesale  establishments  in  the  United 


States  (with  sales  size  determining  the 
probability  of  selection)  to  report  in  the 
1994  Annual  Trade  Survey.  We  will 
furnish  report  forms  to  the  firms 
covered  by  this  survey  and  will  require 
their  submission  within  thirty  days  after 
receipt.  The  sample  will  provide,  with 
measurable  reliability,  statistics  on  the 
subjects  specified  above. 

This  survey  has  been  submitted  to  the 
Office  of  Management  and  Budget,  in 
accordance  with  the  Paperwork 
Reduction  Act,  Public  Law  96-511,  as 
amended,  and  was  cleared  under  0MB 
Control  No.  0607-0195.  We  will  provide 
copies  of  the  form  upon  written  request 
to  the  Director,  Bureau  of  the  Census, 
Washington,  D.C.  20233. 

Based  upon  the  foregoing,  I  have 
directed  that  an  annual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  October  5, 1994. 

Harry  A.  Scarr, 

Acting  Director,  Bureau  of  the  Census. 

IFR  Doc.  94-25174  Filed  10-11-94;  8:45  am) 
BILLING  CODE  351(M)7-P 


International  Trade  Administration 
[A-G01-8011 

Notice  of  Amended  Preliminary 
Determination  of  Saies  at  Less  Than 
Fair  Value:  Fresh  Cut  Roses  From 
Colombia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
EFFECTIVE  DATE:  October  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Maeder  or  James  Terpstra,  Office 
of  Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-3330  and  482- 
3965,  respectively. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  roses, 
including  sweethearts  or  miniatures, 
intermediates,  and  hybrid  teas,  whether 
imported  as  individual  blooms  (stems) 
or  in  bouquets  or  bunches.  Roses  are 
classifiable  imder  subheadings 
0603.10.6010  and  0603.10.6090  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 


subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Summary 

The  purpose  of  this  notice  is  to  amend 
our  preliminary  determination  (59  FR 
48284,  September  20, 1994)  with  regard 
to  respondents  Grupo  Andes  and  Crupo 
Benilda,  and  to  the  “all-others”  rate. 

Case  History 

On  September  12, 1994,  the 
Department  of  Commerce  (the 
Department)  made  its  affirmative 
preliminary  determination  of  sales  at 
less  than  fair  value  (59  FR  48284, 
September  20, 1994). 

On  September  16, 1994,  Grupo  Andes, 
Grupo  Benilda,  Grupo  Intercontinental, 
and  the  Prisma  Group  alleged  that  the 
Department,  in  making  its 
determination,  made  ministerial  errors 
which  led  to  the  application  of  best 
information  available  (BIA).  They 
requested  that  the  Department  correct 
the  ministerial  errors,  amend  its 
preliminary  determination,  and 
recalculate  the  all  others  rate.  In 
addition,  Grupo  Andes  requested  that 
the  Department  reverse  its  preliminary 
decision  not  to  verify  its  information. 

On  September  21, 1994,  counsel  for 
Grupo  Andes,  Grupo  Benilda,  Grupo 
Intercontinental  and  the  Prisma  Group 
met  with  officials  of  the  Department  of 
Commerce  (see  the  September  22, 1994, 
ex-parte  memorandum).  Also  on 
September  21, 1994,  the  Caicedo  Group 
alleged  that  the  Department  made 
ministerial  errors  in  calculating  its 
dumping  margin  and  requested  that  the 
Department  correct  these  errors  and 
amend  the  preliminary  determination. 
On  September  21, 1994,  petitioner 
submitted  comments  opposing 
respondents’  ministerial  error 
allegations  and  their  request  to  amend 
the  preliminary  determination.  On 
September  22, 1994,  counsel  for 
petitioner  met  with  officials  of  the 
Department  of  Commerce  (see  the 
September  22, 1994,  ex-parte 
memorandum).  On  September  23, 1994, 
petitioner  submitted  a  written  summary 
of  its  September  22, 1994,  meeting 
comments. 

On  September  26, 1994,  Grupo 
Tropicales  alleged  that  the  Department 
made  ministerial  errors  in  calculating  its 
dumping  margin  and  requested  that  the 
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Department  correct  these  errors  and 
amend  the  preliminary  determination. 

Amendment  of  Preliminary 
Determination  , 

The  Department  has  determined  that 
the  allegations  of  the  Caicedo  Group, 
Grupo  Intercontinental,  Grupo  Prisma, 
and  Grupo  Tropicales  involved  issues 
that  were  other  than  clerical  or 
ministerial  in  nature.  Consequently,  we 
are  not  amending  our  preliminary 
determination  with  respect  to  these 
companies.  However,  we  are  amending 
the  preliminary  determination  for  Grupo 
Andes  and  Grupo  Benilda.  Accordingly, 
we  have  recalculated  the  “all  others” 
rate.  Set  forth  below  is  the  basis  for  our 
amended  preliminary  determination 
with  resp^  to  these  companies. 

It  is  not  our  normal  practice  to  amend 
preliminary  determinations  since  these 
determinations  only  establish  estimated 
margins,  which  are  subject  to 
verincation  and  which  may  change  in 
the  hnal  determination.  However, 
because  of  the  specific  facts  pertaining 
to  this  investigation,  the  Department  has 
determined  to  amend  its  preliminary 
determination  to  correct  for  the 
significant  ministerial  errors  involved. 
See  the  Department’s  proposed  19  CFR 
353.15(g)(4)  (57  FR  1131, 1132  (January 
10, 1902));  Amendment  to  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Sweaters  Wholly  or  in  Chief 
Weight  of  Man-Made  Fiber  firom  Hong 
Kong,  55  Fed.  Reg.  19289-90  (May  9, 
1990). 

A.  Grupo  Andes 

In  determining  whether  Grupo  Andes 
had  a  viable  home  market  for  the 
preliminary  determination,  the 
Department  relied  upon  the  narrative  of 
Grupo  Andes’s  July  22  submission, 
which  indicated  that  its  home  market 
was  not  viable  when,  in  its  appendix  to 
this  submission,  Grupo  Andes  provided 
data  which  demonstrated  that  its  home 
market  was  viable.  Thus,  although  there 
was  data  on  the  record  which 
established  that  Andes’  home  market 
was  viable,  we  did  not  pursue  further 
Grupo  Andes  home  market  sales  data  for 
the  preliminary  determination. 
Therefore,  the  Department’s  initial 
viability  determination  for  Grupo  Andes 
was  erroneous,  as  was  the  Department’s 
decision  not  to  take  additional  action  in 
regard  to  Grupo  Andes’  home  market 
sales.  Therefore,  the  Department  was 
left  with  no  option  but  to  preliminarily 
assign  Grupo  Andes  a  margin  based  on 
BIA.  Because  the  Department  considers 
its  initial  unintentional  error  to  be 
ministerial,  and  because  correction  of 
that  error  would  result  in  a  change  of  at 
least  5  absolute  percentage  points  in. 


but  not  less  than  25  percent  of,  the 
preliminary  margin  for  Grupo  Andes, 
that  error  constitutes  a  significant 
ministerial  error  under  proposed  19  CFR 
353.15(g)(4)  (57  Fed.  Reg.  1131, 1132 
(January  10, 1992)),  the  Department’s 
propos^  regulation  for  correcting 
significant  ministerial  errors  in 
preliminary  antidumping  and 
countervailing  duty  determinations.  The 
Dep>artment  thus  has  determined  to 
amend  its  preliminary  determination  to 
establish  a  preliminary  margin  for 
Grupo  Andes  based  upon  its  data  on  the 
administrative  record. 

The  Department  further  will  (1) 
require  Grupo  Andes  to  submit  its  home 
market  sales  listing;  (2)  investigate,  if 
necessary,  whether  GrufK)  Andes  made 
home  market  sales  at  prices  below  its 
cost  of  production;  and  (3)  conduct 
verification  of  all  information 
submitted. 

B.  Grupo  Benilda 

Two  business  days  before  the 
Department’s  preliminary 
determination,  Grupo  Benilda  filed  a 
pre-verification  submission  which 
appeared  to  contain  such  extensive 
additions  and  corrections  to  its  original 
response  as  to  constitute  an  entirely 
new  response.  The  Department  thus 
determined  initially  that  the  submission 
called  into  question  the  integrity  of  the 
response  as  a  whole  and  preliminarily 
assigned  Grupo  Benilda  a  margin  bas^ 
on  BIA.  Subsequently,  the  Department 
has  determined  that  Grupo  Benilda’s 
September  8  submission,  rather  than 
representing  a  new  response,  in  fact 
contained  minor  data  corrections  to  its 
response.  Because  that  initial 
determination  in  regard  to  the 
September  8  submission  was  an 
unintentional  error  which  the 
Department  considers  to  be  ministerial, 
and  because  correction  of  that  error 
would  lead  to  a  change  of  at  least  5 
absolute  percentage  points  in,  but  not 
less  than  25  percent  of,  the  preliminary 
margin  for  Grupo  Benilda,  that  error 
constitutes  a  significant  ministerial  error 
pursuant  to  the  Department’s  proposed 
regulation  outlined  above.  The 
Department  thus  has  determined  to 
amend  its  preliminary  determination  to 
establish  a  preliminary  margin  for 
Grupo  Benilda  based  upon  its  data  on 
the  administrative  record  prior  to  its 
September  8  submission. 

C.  All  Others  Rate 

Because  the  preliminary  dumping 
margins  for  Grupo  Andes  and  Grupo 
Benilda  have  changed,  the  preliminary 
weighted-average  “all  others”  rate  has 
also  changed.  (See  Suspension  of 


Liquidation  section  of  this  notice, 
below.) 

Use  of  Third  Country  Prices/ 

Constructed  Value 

For  a  discussion  of  the  proper  basis 
for  Foreign  Market  Value,  see  the 
Department’s  September  12, 1994, 
preliminary  determination  (59  FR 
48284,  September  20, 1994). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  fresh 
cut  roses  bom  Colombia  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV),  as  specified  in  the  “United 
States  Price”  and  “Foreign  Market 
Value”  sections  of  this  notice.  For  all 
U.S.  prices,  we  used  weighted-average 
monthly  U.S.  prices  (see  the  September 
12, 1994,  concurrence  memorandum). 

United  States  Price 

For  sales  by  both  Grupo  Andes  and 
Grupo  Benilda,  we  based  USP  on 
pur^ase  price,  in  accordance  with 
section  772(b)  of  the  Trade  Act  of  1930, 
as  amended  (“the  Act”),  when  the 
subject  merchandise  was  sold  to 
unrelated  purchasers  in  the  United 
States  prior  to  importation  and  when 
exporter’s  sales  price  (ESP) 
methodology  was  not  otherwise 
indicated. 

In  addition,  where  certain  sales  to  the 
first  unrelated  purchaser  took  place  after 
importation  into  the  United  States,  we 
based  USP  on  ESP,  in  accordance  with 
section  772(c)  of  the  Act. 

We  made  company-specific 
adjustments,  as  follows: 

A.  Grupo  Andes 

For  Grupo  Andes,  we  calculated 
purchase  price  based  on  packed,  f.o.b. 
prices  to  imreiated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  air  freight,  U.S,  Customs  duties, 
U.S.  and  Colombian  indirect  selling 
expenses  including  inventory  carrying 
costs,  and  U.S.  direct  selling  expenses 
including  credit  expenses. 

For  roses  that  were  further 
manufactured  into  bouquets  after 
importation,  we  adjusted  for  all  value 
added  in  the  United  States,  including 
the  proportional  amount  of  profit  or  loss 
attributable  to  the  value  added, 
pursuant  to  section  772(e)(3)  of  the  Act. 
We  added  packing  to  reported  U.S. 
prices.  For  the  cost  of  merchandise 
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subject  to  further  manufacturing,  in 
addition  to  the  adjustments  cited  in  the 
section  on  FMV,  below,  for  constructed 
value,  we  (1)  corrected  the  U.S.  general 
expenses  to  reflect  a  percentage  of  cost 
of  goods  sold,  and  (2)  recalculated 
interest  expense  to  exclude  the  CV 
offset. 

B.  Grupo  Benilda 

For  Grupo  Benilda,  we  calculated 
purchase  price  based  on  packed,  f.o.b. 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  air  freight,  U.S.  customs  duties. 
U.S.  brokerage  and  handling  expenses, 
credit  expenses,  Colombian  Flower 
Council  ex|)enses,  the  greater  of  U.S. 
commissions  to  the  related  reseller  or 
U.S.  indirect  selling  expenses  incurred, 
Colombian  indirect  selling  expenses, 
including  inventory  carrying  costs  and 
other  indirect  selling  expenses.  For 
those  ESP  sales  where  Grupo  Benilda 
did  not  report  airfreight,  U.S.  duty,  and 
U.S.  brokerage  and  handling  expenses, 
we  applied,  as  BIA,  the  highest  reported 
value  for  each  such  expense  (see  the 
Department’s  September  9, 1994, 
concurrence  memorandum.) 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  fresh  cut  roses 
in  the  home  market  to  serve  as  a  viable 
basis  for  calculating  FMV,  we  compared 
the  volume  of  home  market  sales  of 
roses  to  the  volume  of  third  country 
sales  of  roses  in  accordance  with  section 
773(a)(1)(B)  of  the  Act.  Based  on  this 
comparison,  we  determined  that  Grupo 
Benilda  had  a  viable  home  market  with 
respect  to  sales  of  roses  during  the  POI 
and,  therefore,  we  based  FMV  for  Grupo 
Benilda  on  home  market  sales  where 
those  sales  were  above  the  cost  of 
production.  For  Grupo  Andes,  we  based 
P'MV  on  constructed  value  (CV). 

We  based  FMV  for  Grupo  Benilda  on 
two  six-month  periods.  Period  one  is 
January  1993  through  June  1993,  and 
period  two  is  July  1993  through 
December  1993.  For  a  further  discussion 
of  these  periods,  see  the  September  12, 
1994,  concurrence  memorandum. 

A.  Grupo  Andes 

For  Grupo  Andes,  we  calculated  FMV 
based  on  CV,  in  accordance  with  section 
773(e)  of  the  Act.  We  calculated  CV 
based  on  Grupo  Andes’  cost  of 
cultivation,  plus  general  expenses, 
profit  and  packing  in  the.  United  States. 


For  total  general  expenses,  including 
selling  and  financial  expenses  (SG&A), 
we  used  the  greater  of  reported  general 
expenses  or  the  statutory  minimum  of 
ten  percent  of  the  cost  of  cultivation. 

For  CV  profit,  we  used  the  greater  of  the 
weighted-average  reported  profit  during 
the  POI  or  statutory  minimum  of  eight 
percent  of  the  cost  of  cultivation  and 
general  expenses,  in  accordance  with  19 
CFR  353.50(a)(2)  and  section  773(e)(B) 
of  the  Act.  We  adjusted  Grupo  Andes’ 

CV  data  (1)  to  correct  the  export 
quantity  sold  to  agree  to  information 
reported  in  the  supplemental  section  A; 
and  (2)  to  base  selling  and  packing 
expenses  on  information  provided  in 
the  sales  response. 

For  CV  to  purchase  price 
comparisons,  we  made  circumstance  of 
sales  adjustments  for  direct  selling 
expenses  including  credit  expenses. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
direct  selling  expenses  including  credit 
expenses.  We  also  deducted  from  CV 
the  weighted-average  indirect  selling 
expenses,  including  inventory  carrying 
costs  up  to  the  amount  of  indirect 
selling  expenses  incurred  on  U.S.  sales, 
in  accordance  with  19  CFR  353.56(b)(2). 

B.  Grupo  Benilda 

Because  we  found  “reasonable 
grounds  to  believe  or  suspect”  that 
Grupo  Benilda  sold  roses  in  Colombia  at 
prices  below  their  COP,  we  initiated  a 
COP  investigation  to  determine  whether 
it  had  home  market  sales  that  were 
made  at  less  than  their  respective  COPs, 
in  accordance  with  section  773(b)  of  the 
Act.  (See  the  September  8, 1994, 
memorandum  from  Richard  W, 
Moreland  to  Barbara  R.  Stafford.) 

In  accordance  with  section  773(b)  of 
the  Act,  we  examined  whether  Benilda 
sold  roses  below  the  cost  of  production 
in  significant  quantities  over  an 
extended  period  of  time.  In  keeping 
with  our  practice  involving  perishable 
products,  if  more  than  50  percent  of 
Grupo  Benilda’s  sales  of  roses,  on  a 
model-specific  basis,  were  at  prices 
above  the  COP,  we  did  not  disregard 
any  below-cost  sales  pursuant  to  section 
773(b)  of  the  Act,  because  we 
determined  that  Grupo  Benilda’s  below- 
cost  sales  were  not  made  in  substantial 
quantities  within  an  extended  period  of 
time.  (See  Certain  Fresh  Winter 
Vegetables  From  Mexico  45  FR  20512 
(1980).)  If  between  50  and  90  percent  of 
Grupo  Benilda’s  sales,  on  a  model- 
specific  basis,  were  at  prices  below  the 
COP,  and  the  below  cost  sales  were 
made  within  an  extended  period  of 
time,  we  disregarded  only  the  below- 
cost  sales.  Where  we  found  that  more 
than  90  percent  of  Grupo  Benilda’s 


sales,  on  a  model-specific  basis,  were  at 
prices  below  the  COP,  we  disregarded 
all  sales  and  calculated  FMV  based  on 
CV. 

In  order  to  determine  whether  Grupo 
Benilda’s  home  market  sales  were  above 
the  COP,  we  calculated  COP  based  on 
the  sum  of  Grupo  Benilda’s  cost  of 
cultivation,  general  expenses,  and 
packing;  we  calculated  CV  based  on  the 
sum  of  Grupo  Benilda’s  COP  plus  profit. 
For  total  general  expenses,  including 
selling  and  financial  expenses,  (SG&A) 
we  used  the  greater  of  reported  general 
expenses  or  the  statutory  minimum  of 
ten  percent  of  the  cost  of  cultivation. 

For  CV  profit,  we  used  the  greater  of  the 
weighted-average  reported  profit  during 
the  POI  or  the  statutory  minimum  of 
eight  percent  of  the  cost  of  cultivation 
and  general  expenses,  in  accordance 
with  19  CFR  353.50(a)(2)  and  section 
773(e)(B)  of  the  Act.  We  adjusted  Grupo 
Benilda’s  COP  and  CV  data  to  (1)  correct 
an  error  in  the  company’s  calculation  of 
average  interest  expense;  (2)  include  the 
entire  amount  of  the  1993  labor  bonus; 
and  (3)  disallow  the  company’s 
exclusion  of  certain  G&A  expenses. 

In  accordance  with  19  CFR  353.58,  we 
compared  Grupo  Benilda’s  U.S.  sales  to 
home  market  sales  made  at  the  same 
level  of  trade,  where  possible. 

For  those  home  market  sales  above 
the  cost  of  production,  we  based  FMV 
on  packed,  f.o.b.  farm  prices  to 
unrelated  customers. 

For  home  market  price  to  purchase 
price  comparisons,  pursuant  to  19  CFR 
353.56(a)(2),  we  made  circumstance-of- 
sale  adjustments,  were  appropriate,  for 
differences  in  credit  expenses. 

For  home  market  price  to  ESP 
comparisons,  we  made  deductions  for 
the  weighted-average  home  market 
indirect  selling  expenses,  including, 
where  appropriate,  inventory  carrying 
costs,  up  to  the  amount  of  the  greater  of 
either  indirect  selling  expenses  incurred 
on  U.S.  sales  or  related-party 
commissions  paid  on  U.S.  sales,  in 
accordance  with  19  CFR  353.56(b)(1). 
We  also  made  deductions,  for  home 
market  credit  expenses.  For  all  price-to- 
price  comparisons,  we  also  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs,  in  accordance  with 
section  773(a)(1)  of  the  Act. 

For  CV  to  purchase  price 
comparisons,  we  made  circumstance  of 
sales  adjustments  for  credit  expenses. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
credit  expenses.  We  also  deducted  from 
CV  the  weighted-average  home  market 
indirect  selling  expenses,  including 
inventory  carrying  costs,  up  to  the 
amount  of  the  greater  of  either  indirect 
selling  expenses  incurred  on  U.S.  sales 
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or  related-party  conunissions  paid  on 
U.S.  sales,  in  accordance  with  19  CFR 
353.56(b)(2). 

Currency  Conversion 

Because  certified  exchange  rates  for 
Colombia  were  unavailable  fi-om  the 
Federal  Reserve,  we  made  currency 
conversions  for  expenses  denominated 
in  Colombian  pesos  based  on  the  official 
monthly  exchwge  rates  in  effect  on  the 
dates  of  the  U.S.  sales  as  certified  by  the 
International  Monetary  Fund. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  om  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act,  the  Department  will  direct 
the  U.S.  Customs  Service  to  continue  to 
require  a  cash  deposit  or  posting  of 
bond  on  all  entries  of  subject 
merchandise  from  Colombia  for  Grupo 
Andes,  Grupo  Benilda  and  for  the  all- 
others  rate  at  the  newly  calculated  rate, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Manufacturer/Producer/E  xporter 

Margin 

percent 

Grupo  AfxJes  . 

7.63 

Gruix)  Benilda  . . 

9.89 

All  Others . 

22.73 

ITC  Notification 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notified  the  ITC  of  the 
amended  preliminary  determination.  If 
our  final  determination  is  affirmative, 
the  ITC  will  determine  whether  imports 
of  the  subject  merchandise  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry,  before  the 
later  of  120  days  after  the  date  of  the 
original  preliminary  determination 
(September  12, 1994)  or  45  days  after 
our  final  determination. 

Public  Comment 

As  stated  in  our  preliminary 
determination  (59  FR  48284,  September 
20, 1994),  and  pursuant  to  our  notice  of 
postponement  of  the  final  determination 
signed  September  28, 1994,  case  briefs 
or  other  written  comments,  in  at  least 
ten  copies,  must  be  submitted  to  the 
Assistant  Secretary  for  Import 
Administration  no  later  than  December 
2, 1994,  and  rebuttal  briefs  no  later  than 
December  9, 1994.  In  accordance  with 
19  CFR  353.38(b),  we  will  hold  a  public 


hearing,  in  accordance  with  a  party’s 
request,  to  give  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  the  hearing  will  be  held  on 
December  13, 1994,  at  1:00  p.m.  at  the 
U.S.  Department  of  Commerce,  Room 
4830, 14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  enter 
an  appearance  at  the  hearing  must 
submit  a  written  request  to  the  Assistant 
Secretary  for  Import  Administration, 

U.S.  Department  of  Commerce,  Room  B- 
099,  within  ten  days  of  the  publication 
of  this  notice  in  the  Federal  Register. 
Request  should  contain:  (1)  The  party’s 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentation  will  be  limited  to  issues 
raised  in  the  briefs. 

Dated:  October  4, 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  94-25220  Filed  10-11-94;  8:45  am) 
BILUNG  COOC  3S10-OS-P 


IA-688-028] 

Roller  Chain,  Other  Than  Bicycle,  From 
Japan;  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Amendment  to  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  On  November  24, 1993,  the 
Department  of  Commerce  (the 
Department)  submitted  to  the  Court  of 
International  Trade  (QT)  the  final 
results  of  redetermination  pursuant  to  a 
remand  in  Pulton  Chain  Co.,  v.  United 
States  (Slip  Op.  93-202,  October  18, 
1993).  On  December  14, 1993,  the  CJT 
affirmed  our  redetermination  (Slip  Op. 
93-235).  In  accordance  with  that 
affirmation,  we  are  hereby  amending  the 
final  results  of  the  administrative  review 
for  the  April  1, 1981,  through  March  31, 
1982,  and  the  April  1, 1982,  through 
March  31, 1983,  periods  with  respect  to 
Pulton  Chain  Co.  (Pulton).  Pulton’s  rate 
is  5.22  percent  for  the  1981-1982  period 
and  5.45  percent  for  the  1982-1983 
period. 

EFFECTIVE  DATE:  October  12, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W,  Prosser  or  Wendy  J.  Frankel, 
Office  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  482-1130. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  18, 1993,  the  CIT,  in 
Pulton  Chain  Go.,  v.  United  States  (Slip 
Op.  93-020,  Octo^r  18, 1993), 
remanded  to  the  Department  for 
redetermination  the  final  results  of  the 
April  1, 1981,  through  March  31, 1982, 
and  April  1, 1982,  through  March  31, 
1983,  administrative  reviews  of  the 
antidumping  finding  on  roller  chain, 
other  than  bicycle,  ^m  Japan  (38  FR 
9226;  April  12, 1973). 

In  the  Department’s  final  results  of 
administrative  review,  the  dumping 
margin  for  Pulton  roller  chain  sold  or 
imported  into  the  United  States  during 
the  periods  April  1, 1981,  through 
Mai^  31, 1982,  and  April  1, 1982, 
through  March  31, 1983,  was  15.92 
percent.  Pulton’s  dumping  margin  for 
those  final  results  was  based  on  best 
information  available  (BIA),  in 
accordance  with  Section  776(c)  of  the 
Tariff  Act  of  1930,  as  amended,  (the  Act) 
(see  Roller  Chain  from  Japan,  Final 
Results  of  the  Antidumping  Duty 
Administrative  Reviews,  56  FR  32175 
(July  15, 1991)). 

On  October  18, 1993,  the  CIT 
remanded  this  case  to  the  Department 
"to  apply  BIA  rates  based  on  the 
calculate  rates  for  other  exporters 
during  the  period  at  issue,  or  to 
calculate  an  actual  antidumping  duty 
rate  for  IPultonJ”  (see  Pulton  Chain  Co. 

V.  Unit^  States  (Slip  Op.  93-202)). 

Final  Remand  Results 

In  accordance  with  the  CIT’s  order, 
the  Department  revised  its  final  results 
with  respect  to  Pulton  for  the  1981- 
1982  and  1982-1983  administrative 
reviews  of  roller  chain  from  Japan.  On 
the  basis  of  the  BIA  margins  sanctioned 
by  the  CIT,  we  determined  that  the 
revised  weighted-average  margin  for 
Pulton  for  the  period  April  1, 1981, 
through  March  31, 1982,  is  5.22  percent 
and  the  weighted-average  margin  for 
Pulton  for  the  period  April  1, 1982, 
through  March  31, 1983,  is  5.45  percent. 
FINAL  RESULTS  OF  REDETERMINATION: 

On  December  14, 1993,  the  CIT 
affirmed  our  redetermination  (Slip  Op. 
93-235).  In  accordance  with  that 
affirmation,  we  are  hereby  amending  the 
final  resuhs  of  the  administrative  review 
for  the  April  1, 1981,  through  March  31 
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1982,  and  the  April  1, 1982,  through 
March  31, 1983  periods  with  respect  to 
Pulton.  Pulton’s  rate  for  the  1981-1982 
period  is  5.22  percent  and  for  the  1982- 
1983  period  it  is  5.45  Mrcent. 

The  Department  shml  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

This  notice  is  in  accordance  with 
section  516(a){e)  of  the  Act. 

Dated;  September  28, 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-25082  Filed  10-11-94;  8:45  am) 
BILUNG  CODE  3S10-OS-P 


[A-1 00-002] 

Notice  of  Price  Determination;  Uranium 
from  Kazakhstan,  Kyrgyzstan,  and 
Uzbekistan 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  IV.C.1.  of 
the  antidumping  suspension  agreements 
on  uranium  from  Ka2uikhstan, 
Kyrgyzstan,  and  Uzbekistan,  the 
Department  calculated  an  observed 
market  price  for  uranium  of  $11. 13/lb. 
On  the  basis  of  this  price,  the  export 
quota  for  uranium  pursuant  to  Section 
IV. A.  of  each  of  the  agreements  is  zero. 
Exports  pursuant  to  other  provisions  of 
the  agreements  are  not  affected  by  this 
price. 

EFFECTIVE  DATE:  October  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Skinner,  Beth  Chalecki,  or  Yury 
Beyzarov,  Office  of  Agreements 
Compliance,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  &  Constitution  Ave.,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-0159,  (202)  482-2312,  or  (202)  482- 
2243  respectively. 

PRICE  CALCULATION: 

Background 

Section  IV.C.1.  of  each  agreement 
specifies  that  the  Department  will  issue 
the  DOC  observed  market  price  on 
October  1, 1994,  and  use  it  to  determine 
the  quota  applicable  to  imports  from  the 
various  republics  during  the  period 
October  1, 1994  to  March  31, 1995. 

Calculation  Summary 

Section  IV.Cl.  of  each  agreement 
specifies  how  the  components  of  the 


market  price  are  reached.  In  order  to 
determine  the  spot  market  price,  the 
Department  utilized  the  monthly 
average  of  the  Uranium  Price 
Information  System  Spot  Price  Indicator 
(UPIS  SPI)  and  the  weekly  average  of 
the  Uranium  Exchange  Spot  Price  (Ux 
Spot).  In  order  to  determine  the  long¬ 
term  market  price,  the  Department 
utilized  the  weighted  average  long-term 
price  as  determined  by  the  Department 
on  the  basis  of  information  provided  by 
market  participants  and  a  simple 
average  of  the  UPIS  Base  Price  for  the 
months  in  which  there  w'ere  new 
contracts  reported. 

Our  letters  to  market  participants 
provided  a  contract  summary  sheet  and 
directions  requesting  the  submitter  to 
report  his/her  best  estimate  of  the  future 
price  of  merchandise  to  be  delivered  in 
accordance  with  the  contract  delivery 
schedules  (in  U.S.  dollars  per  pound 
UsOg  equivalent).  Using  the  information 
reported  in  the  proprietary  summary 
sheets,  the  Department  calculated  the 
present  value  of  the  prices  reported  for 
any  future  deliveries  assuming  an 
annual  inflation  rate  of  2.78  percent, 
which  was  derived  from  a  rolling 
average  of  the  annual  GNP  Implicit 
Price  Deflator  index  from  the  past  four 
years.  The  Department  used  the  base 
quantities  reported  on  the  summary 
sheet  for  the  purpose  of  weight¬ 
averaging  the  prices  of  the  long-term 
contracts  submitted  by  market 
participants.  We  then  calculated  a 
simple  average  of  the  UPIS  Base  Price 
and  the  long-term  price  determined  by 
the  Department. 

Weighting 

The  Department  used  the  average  spot 
and  long-term  volumes  of  U.S.  utility 
and  domestic  supplier  purchases,  as 
reported  by  the  Energy  Information 
Administration  (ElA),  to  weight  the  spot 
and  long-term  components  of  the 
observed  price.  In  this  instance,  we  have 
used  purchase  data  hrom  the  period 
1989-1992,  as  in  the  previous 
determination.  During  this  period,  the 
spot  market  accounted  for  31.39  percent 
of  total  purchases,  and  the  long-term 
market  for  68.61  percent.  We  were  not 
able  to  include  data  from  the  1993  ELA 
Uranium  Industry  Annual  because  it  has 
been  withheld  due  to  its  proprietary 
nature. 

Calculation  Announcement 

The  Department  determined,  using 
the  meth^ology  and  information 
described  above,  that  the  observed 
market  price  is  $11.13.  This  reflects  an 
average  spot  market  price  of  $9.33, 
weighted  at  31.39  percent,  and  an 
average  long-term  contract  price  of 


$11.95,  weighted  at  68.61  percent.  Since 
this  price  is  below  the  $13. 00/lb. 
minimum  expressed  in  Appendix  A  of 
the  agreements,  there  will  be  no  quota 
under  Section  IV.A.  of  the  agreements 
available  to  any  signatory  republic  for 
the  fieriod  October  1, 1994  to  March  31, 
1995. 

Comments 

Consistent  with  the  Department’s 
letters  of  interpretation  dated  February 
22, 1993,  we  provided  interested  parties 
our  preliminary  price  determination  on 
September  12. 1994.  We  received  no 
comments. 

Allowing  for  additional  information 
received  since  September  12,  we  have 
determined  that  the  observed  market 
price  for  uranium  is  $11.13/ib.  The 
Department  invites  parties  to  provide 
pricing  information  for  use  in  the  next 
price  determination.  Any  such 
information  should  be  provided  for  the 
record  and  should  be  submitted  by 
March  5, 1995. 

Dated:  October  4, 1994. 

Paul  L.  Ioffe, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  94-25081  Filed  10-11-94;  8:45  am] 
BILUNQ  CODE  3S10-DS-P 


Foreign-Trade  Zones  Board 
[Docket  72-01] 

Foreign-Trade  Zone  76— Bridgeport, 
Connecticut  Withdrawal  of  Application 
for  Subzone  Status  for  NorMag  Steel 
Electric  Transformer  Parts  Plant 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  City  of  Bridgeport,  grantee  of  Fl'Z 
76,  requesting  special-purpose  subzone 
status  for  the  electric  transformer  parts 
manufacturing  facility  of  NorMag,  Inc., 
located  in  Bridgeport,  Connecticut.  The 
application  was  filed  on  November  5, 
1991  (56  FR  58354, 11/19/91). 

The  withdrawal  was  requested 
because  of  changed  circumstances,  and 
the  case  has  been  closed  without 
prejudice. 

Dated:  September  30. 1994. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  94-25083  Filed  10-11-94;  8:45  am) 
BILLING  CODE  3S10-08-P 


National  Technical  Information  Service 

NTIS  Advisory  Board  Meeting 

AGENCY:  National  Technical  Information 
Service,  Technology  Administration, 
U.S.  Department  of  Commerce. 
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ACTION:  Notice  of  partially  closed 
mating. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 

2,  notice  is  hereby  given  that  the 
National  Technical  Information  Service 
Advisory  Board  (the  "Board”)  will  meet 
on  Monday,  November  7, 1994,  from  9 
a.m.  to  4  p.m.  and  on  Tuesday, 

November  8, 1994,  from  9  a.m.  to  4  p.m. 
The  session  on  November  8, 1994  will 
be  closed  to  the  public. 

The  Board  was  established  under  the 
authority  of  15  U.S.C.  3704b(c),  and  was 
chartered  on  September  15, 1989.  The 
Board  is  composed  of  five  members 
appointed  by  the  Secretary  of  Commerce 
who  are  eminent  in  such  fields  as 
information  resources  memagement, 
information  technology,  and  library  and 
information  services.  The  purpose  of  the 
meeting  is  to  review  and  make 
recommendations  regarding  general 
policies  and  operations  of  NTIS, 
including  policies  in  connection  with 
fees  and  charges  for  its  services.  The 
agenda  will  include  a  progress  report  on 
NTIS  activities,  an  update  on  NTIS 
plans  to  assist  Depository  Libraries,  an 
update  on  the  progress  of  FedWorld, 
and  a  discussion  of  NTIS’  long  range 
plans.  The  closed  session  discussion  is 
scheduled  to  begin  at  9  a.m.  and  end  at 
4  p.m.  on  November  8, 1994.  The 
session  will  be  closed  because 
premature  disclosiue  of  the  information 
to  be  discussed  would  be  likely  to 
significantly  frustrate  implementation  of 
NTIS’  business  plan. 

DATES:  The  meeting  will  convene  on 
November  7, 1994  at  9  a.m.  and  adjourn 
at  4  p.m.  and  convene  again  on 
November  8, 1994  at  9  a.m.  and  adjourn 
at  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  1412,  U.S.  Department  of 
Commerce,  Herbert  C.  Hoover  Building, 
Room  1412, 14th  Street  and 
Constitution  Avenue,  Washington,  DC 
20230. 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation  on 
November  7, 1994  and  closed  on 
November  8, 1994.  Approximately  thirty 
minutes  will  be  set  aside  on  November 
7, 1994  for  comments  or  questions  as 
indicated  in  the  agenda,  ^ats  will  be 
available  for  the  public  and  for  the 
media  on  a  first-come,  first-served  basis. 
Any  member  of  the  public  may  submit 
written  comments  concerning  the 
Board’s  affairs  at  any  time.  Copies  of  the 
minutes,  of  the  open  session  meeting, 
will  be  available  within  thirty  days  of 
the  meeting  from  the  address  given 
below. 


FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Higgins,  NTIS  Advisory  Board 
Secretary,  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161, 
Telephone:  (703)  487-4612;  Fax  (703) 
487-4093. 

Dated:  October  4, 1994. 

Donald  R.  Johnson, 

Director. 

(FR  Doc.  94-25173  Filed  10-11-94;  8:45  am) 
SaXlNG  CODE  3S1O-04-M 


international  Trade  Administration 

Proposed  Changes  to  Administrative 
Protective  Order  Procedures  in 
Antidumping  and  Countervailing  Duty 
Proceedings,  APO  Application  Form 
and  Standard  APO 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  and  request  for  comment 
on  proposed  changes  to  administrative 
protective  order  (APO)  procedures  in 
antidumping  and  countervailing  duty 
proceedings,  APO  application  form  and 
standard  APO. 


SUMMARY:  The  International  Trade 
Administration  (ITA)  of  the  Department 
of  Commerce  is  considering  three 
significant  changes  in  its  A^O  practice: 
(1)  The  adoption  of  a  single  revised 
application  for  an  APO  containing  all  of 
the  conditions  the  ITA  will  require 
concerning  the  use  and  limited 
disclosure  of  hard  copy  and  electronic 
APO  information;  (2)  the  adoption  of  a 
single,  standard  APO  to  be  placed  on 
the  record  of  each  case  by  the 
administering  office,  and  (3)  the 
issuance  of  an  approved  APO  list  of 
signatories  to  the  APO.  The  revised 
application  and  APO  respond  to  the 
concerns  and  requests  of  the  Trade  Bar 
that  regularly  uses  our  APO  procedures. 
Copies  of  the  proposed  revised 
application  for  APO  and  the  proposed 
standard  APO  are  printed  at  the  end  of 
this  notice,  and  are  available  in  the 
Central  Records  Unit.  Written  comments 
will  be  considered  before  the  ITA  issues 
a  final  decision  regarding  this  matter,  if 
received  not  later  than  60  days  after 
publication  of  this  notice. 

EFFECTIVE  DATE:  October  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Sebastian,  for  Investigations,  at  (202) 
482-3354,  Maureen  McPhillips,  for 
Compliance,  at  (202)  482-3019,  or 
Andrew  Lee  Beller,  Central  Records 
Unit,  Import  Administration,  at  (202) 
482-1248. 


SUPPLEMENTARY  INFORMATION: 
Background 

ITA’s  APO  procedures  apply  to  the 
vast  quantity  of  proprietary  information 
ITA  receives  in  the  course  of  its 
administrative  antidumping  duty  (AD) 
and  countervailing  duty  (CVD) 
proceedings  firom  both  foreign 
governments  and  companies,  and  the 
U.S.  domestic  industry.  The  Trade 
Secrets  Act,  18  U.S.C.  1905,  prevents  a 
federal  agency  fitim  disclosing  business 
proprietary  information  unless  a 
specific  exemption  is  provided  by 
statute.  Section  777  of  the  Tariff  Act  of 
1930, 19  U.S.C.  1677a,  however, 
provides  an  exemption  for  the  ITA  firom 
the  Trade  Secrets  Act,  and  permits 
limited  disclosure  of  business 
proprietary  information  under  an  APO 
to  representatives  of  parties  to  specific 
proceedings  for  which  the  proprietary 
information  was  submitted.  The 
purpose  of  limited  disclosure  is  to 
provide  representatives  with  the 
information  necessary  to  fully  represent 
the  interests  of  the  parties  in  open  and 
fair  proceedings. 

The  ITA  last  revised  its  APO 
application,  procedures,  and  relevant 
regulations  in  1989  in  order  to 
implement  the  provisions  of  The 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (the  Omnibus  Trade  Act) 
affecting  access  under  APO.  The 
Omnibus  Trade  Act  broadened  the 
scope  of  disclosure  of  business 
proprietary  information  under  APO, 
required  direct  service  of  APO 
information  on  authorized  parties,  and 
established  statutory  deadlines  for  the 
release  of  APO  information.  Given  the 
dramatic  increase  in  the  amount  of 
information  submitted  in  ITA’s 
proceedings,  as  well  as  in  the  increased 
desire  for  access  to  electronic  media,  the 
1989  APO  application  and  procedures 
reflected  ITA’s  concerns  that 
information  in  both  hard  copy  and 
electronic  form  be  adequately  protected. 

Under  these  still  crurent  procedures, 
ITA’s  APO  application  and  the  APO 
itself  contain  detailed  restrictions  on  the 
use  and  distribution  of  proprietary 
information.  A  party’s  representative 
submits  an  APO  application,  and  the 
ITA  generally  issues  an  APO  to  that 
representative.  Except  for  instances 
where  a  party  is  represented  by  co¬ 
counsel,  a  party  may  have  only  one 
representative  for  each  proceeding.  If  a 
party  wishes  to  have  an  additional 
representative,  it  must  operate  through 
the  single  representative.  Any  time  a 
party  wishes  to  add  or  change  a 
representative,  it  must  file  an  additional 
APO  application,  and  the  ITA  will  issue 
an  amended  APO. 


.51560 


Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Notices 


After  5  years  of  experience  with  the 
1989  procedures,  and  after  consultation 
with  ^e  Bar  Committee  representing  the 
International  Law  Section  of  the  District 
of  Columbia  Bar,  the  Section  of 
International  Law  and  Practice  of  the 
American  Bar  Association,  the 
International  Trade  Commission  Trial 
Lawyers  Association,  and  the  Customs 
and  International  Trade  Bar  Association 
(the  Committee),  we  believe  it  is  time  to 
reevaluate  and  revise  our  procedures. 
The  Conunittee  polled  its  members  on 
various  issues.  Through  this  cooperative 
effort,  the  ITA  is  proposing  changes  that 
reduce  the  micromanagement  of  a 
representative’s  handling  of  business 
proprietary  information,  allow  for  two 
independent  representatives  to  have 
APOs  in  a  proceeding,  and  provide  for 
the  issuance  of  a  single  APO  on  the 
record  in  each  proceeding,  rather  than 
the  issuance  of  multiple  APOs  to  each 
representative.  We  believe  that  the 
proposed  changes  will  provide  for 
effective  and  practicable  protection  of 
business  proprietary  information, 
expedite  issuance  of  APOs  and  APO 
amendments,  and  reduce  the  number  of 
APO  violations. 

Proposed  Changes 

The  proposed  changes  to  the  APO 
application  and  the  procedures  are 
discussed  below. 

(1)  Revised  Application  for  APO 

At  the  recommendation  of  the 
Committee,  we  propose  removing  overly 
restrictive  conditions  in  the  application 
for  APO  and  the  APO  itself,  while 
retaining  the  critical  restrictions 
necessary  to  protect  the  APO 
information.  The  proposed  changes  will 
streamline  the  process  for  both  the 
parties  and  the  ITA.  Under  current 
procedures,  ITA  issues  one  APO  for 
proprietary  information  submitted  on 
hard  copy,  and  a  different  APO  for 
proprietary  information  submitted  on 
electronic  medium,  the  so-called 
“computer  tape”  APO.  The  tape  APO 
contains  numerous  additional 
restrictions. 

The  proposed  APO  application 
incorporates  three  restrictions 
concerning  electronic  data  and 
eliminates  additional  conditions  that 
the  ITA  has  traditionally  placed  in  its 
computer  tape  APOs.  The  significant 
changes  to  the  APO  application  are  set 
forth  below. 

Representation 

The  proposed  APO  application  (Items 
1  and  7)  allows  a  party  to  the 
proceeding  to  have  two  independent 
representatives.  Item  7  of  the 
application  defines  a  “representative” 


as  an  attorney  or  non-legal  specialist 
associated  with  a  single  firm,  who  is 
acting  on  behalf  of  the  party  to  the 
preceding.  Separate  applications  can 
be  filed  by  applicants  from  more  than 
one  law  firm  or  non-legal  specialist  firm 
acting  on  behalf  of  the  party  or  parties 
to  the  proceeding.  When  an  interested 
party  has  representatives  from  two 
different  firms,  the  lead  representative 
that  will  be  the  primary  contact  for  the 
Department  must  be  identified.  A 
“lead”  representative  must  be 
designated  either  in  the  transmittal 
letter  to  the  ITA,  or  in  the  APO 
application,  if  more  than  one 
representative  is  retained.  A  non-legal 
specialist  may  function  as  the  “lead” 
representative.  The  ITA  does  not  wish 
to  consider  authorizing  more  than  two 
representatives  (i.e.,  firms)  on  behalf  of 
a  party  as  it  may  cause  confusion  and 
create  difficulties  in  administering  the 
proceeding. 

The  current  application  for  APO 
requires  that  an  attorney  assume 
responsibility  for  a  non-legal  “other 
representative”  if  an  attorney  has  been 
retained  to  represent  a  party  to  the 
proceeding.  TTie  proposed  modification 
will  allow  a  party  greater  flexibility  in 
its  choice  of  representation  and  would 
allow  a  party  to  hire  a  second 
representative,  an  economic  consultant 
or  “other  representative,”  separate  fix»m 
a  law  firm.  In  addition,  the  ITA  will 
only  allow  a  non-legal  representative 
access  to  proprietary  information  if  that 
representative  has  a  relatively  active 
practice  before  the  ITA,  so  that  barring 
practice  before  the  ITA  is  an  effective 
sanction  in  the  event  the  representative 
abuses  the  APO  system.  In  this 
circumstance,  the  ITA  will  consider  the 
non-attorney  applicant’s  established 
practice  before  the  ITA  and  proven 
reliability  before  granting  the  requested 
APO. 

Word  Processing  Duplication  of  APO 
Application 

The  proposed  APO  application  (Item 
2)  allows  the  applicant  to  produce  page 
1,  and  the  names  of  the  representatives 
and  their  affiliations  (Items  29  and  30) 
on  a  word  processing  system  to  facilitate 
the  application  process.  To  prevent 
unauthorized  alteration  of  the  content  of 
the  substantive  requirements  contained 
in  the  application,  the  main  body  of  the 
application  may  only  be  photocopied  by 
the  applicant. 

Parties  have  requested  that  the  ITA 
consider  allowing  the  entire  application 
to  be  reproduced  on  the  applicant’s 
word  processing  system  to  facilitate  the 
application  process.  Based  on  prior 
practice  we  do  not  find  this  acceptable 
because  of  the  possibility  of  an 


inadvertent  error  in  the  preparation  of 
the  application  by  the  applicant,  and 
because  ITA  would  be  required  to 
review  every  application  to  ensure  it 
was  consistent  with  the  standard  form. 

In  the  past  the  ITA  allowed  applicants 
to  submit  versions  of  the  ITA’s 
applications  that  had  been  prepared  on 
the  applicants’  own  word  processing 
system,  and  at  times  found  that 
applicants  made  significant  changes. 

The  increased  review  time  made  it 
difficult  for  the  ITA  to  issue  APOs  in  a 
timely  fashion. 

To  address  the  concerns  of  the  Bar 
Committee’s  request,  however,  we  have 
revised  the  format  of  the  application 
containing  the  terms  and  conditions  of 
disclosure,  and  are  proposing  that  the 
sections  of  the  application  that  require 
typing  from  the  representatives  be 
reproduced  on  the  applicants’  word 
processing  system.  Page  1  of  the 
application  identifies  the  case  and  the 
segment  of  the  proceeding  in  which 
access  to  proprietary  data  is  being 
sought.  It  also  identifies  the  request  as 
the  original  application  or  an  amended 
request.  Items  29  and  30  require  the 
applicant’s  name,  signature,  date  of 
application,  firm,  and  the  identification 
of  admission  to  a  bar  or  court  if  an 
attorney,  and  any  professiortal 
associations  for  a  non-attomey  “other 
representative”.  The  main  body  of  the 
application,  however,  may  only  be 
photocopied  by  the  applicant.  In 
continuing  to  require  that  the  main 
portion  of  the  application  be 
photocopied  only,  and  allowing  page  1, 
and  Items  29  and  30  to  be  repr^uced 
on  a  word  processing  system,  the  ITA 
will  limit  the  time  necessary  for 
administrative  review,  and  also 
facilitate  the  application  process  for  the 
applicant. 

An  alternative  is  to  permit  a 
representative  to  reproduce  the  entire 
form  on  its  word  processing  equipment, 
but  certify  that  it  is  identical  to  the  ITA 
standard  form,  and  agree  that  any  if 
there  are  any  discrepancies,  the  parties 
are  bound  by  the  standard  form.  We 
invite  comments  on  these  proposals. 

Time  Limits 

The  ITA  is  searching  for  a  practice 
that  will  reduce  the  number  of  untimely 
applications.  In  accordance  with  the 
current  regulations,  the  present 
application  sets  forth  strict  deadlines. 
Timeliness  in  submitting  an  application 
for  APO  continues  to  be  a  major  issue 
of  concern  for  the  ITA  and  the 
applicant.  The  ITA  does  not  wish  to 
impair  a  party’s  ability  to  fully  represent 
its  client.  The  ITA,  however,  must 
impose  an  application  deadline  in  order 
to  properly  administer  the  APO 
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function,  and  the  earlier  in  the 
proceeding,  the  more  efficient  the 
process  for  the  ITA. 

The  proposed  application  changes  the 
deadline  as  set  forth  in  19  CFR  353.34(b) 
or  355.34(b)  to  require  that  the 
application  be  filed  with  the  first 
written  submission  made  by  a  party 
after  it  has  retained  a  representative,  but 
in  no  event  later  than  the  date  the  case 
briefs  are  due  (Item  5).  A  written 
submission  is  any  written 
correspondence  by  a  representative  with 
the  ITA  in  the  course  of  an  AD  or  CVD 
proceeding  on  behalf  of  a  party  to  the 
proceeding.  The  proposed  change  in 
this  area  mandates  a  firm  deadline, 
however  it  will  allow  greater  flexibility 
for  a  party  to  retain  a  representative  at 
a  later  date  in  the  proceeding.  The 
representative  must  apply  for  an  APO 
with  its  first  written  submission  made 
on  behalf  of  Us  client.  Failure  to  apply 
at  that  time  would  result  in  a 
subsequently  filed  application  for  APO 
being  denied  as  untimely.  Applications 
filed  after  the  date  the  case  briefs  are 
due  will  not  be  approved. 

Another  alternative  is  to  require 
parties  to  file  a  notice  of  appyearance, 
and  to  file  tlie  APO  application  with  the 
notice  of  appearance.  The  ITA  also 
intends  to  remind  parties  in  its  notices 
of  initiation  of  a  proceeding  to  file  an 
early  APO  application.  We  invite 
comment  on  these  two  proposals,  as 
well  as  other  suggestions  on  what 
procedures  the  ITA  can  implement  to 
obtain  timely  APO  applications  early  in 
proceedings. 

Electronic  Business  Proprietary 
Information  Defined 

The  proposed  application  defines  the 
term  “electronic  data”  to  include  (1) 
proprietary  data  submitted  by  a  party, 
generated  by  the  ITA,  or  entered  by  the 
recipient  on  computer  tape,  disk, 
diskette,  or  any  other  electronic 
computer  medium,  and  (2)  all  electronic 
work  products  resulting  fi-om 
manipulation  of  this  data,  as  transferred 
in  any  form  onto  any  other  electronic 
computer  medium,  such  as  tape,  disk, 
diskette,  Bernoulli  cartridge,  removable 
disk  pack,  etc.  (Item  9  of  the  proposed 
APO  application). 

The  term  “electronic  data”  has  been 
defined  in  the  ITA’s  current  “computer 
tape”  APOs.  Because  the  ITA  will  no 
longer  issue  applicant-specific 
“computer  tape”  APOs  under  the 
proposed  system,  the  definition  has 
been  moved  to  the  application.  The 
conditions  that  the  ITA  will  require  for 
the  routine  use  and  protection  of 
“electronic  data”  will  be  in  the 
application.  The  specific  “computer 
tape”  requirements  to  ensure  protection 


of  electronic  information  are  discussed 
below. 

Request  for  Information 

The  proposed  application  requires  all 
parties  to  obtain  an  APO  covering  all 
business  proprietary  information 
submitted  in  the  proceeding,  but  allows 
the  applicant  the  choice  of  receiving 
hard  copy  information  only,  or  hard 
copy  and  electronic  information  (Item 
10  of  the  proposed  application). 
Furthermore,  parties  may  waive  the 
right  to  be  served  with  the  business 
proprietary  information  of  other  prulies 
in  which  they  have  no  interest. 

The  statute  and  regulations  provide 
for  the  release  of  all  business 
proprietary  information  in  a  proceeding 
(19  U.S.C.  1677f(c)(l)(A)  and  19  CFR 
§  353.34  or  355.34).  In  practice, 
however,  the  ITA  has  not  always 
required  parties  to  request  all 
proprietary  Information,  and  has 
allowed  parties  to  request  only  the 
information  they  wanted  to  receive.  For 
administrative  convenience,  in  the  1992 
steel  investigations  the  ITA  asked 
parties  to  request  access  to  "all  business 
proprietary  information”  under  APO. 

We  have  continued  this  practice  in 
current  proceedings,  and  most  parties 
are  now  routinely  requesting  access  to 
all  proprietary  information  under  APO. 
Furthermore,  as  in  the  steel 
investigations,  parties  may  waive  the 
right  to  be  served  with  the  business 
proprietary  submissions  of  other 
respondents  in  which  they  have  no 
interest.  Respondents’  counsel  will, 
however,  be  required  to  accept 
submissions  by  petitioners  that  may 
contain  business  proprietary 
information  of  several  parties.  The 
adoption  of  this  practice  will  allow 
parties  to  prepare  only  one  APO  version 
of  business  proprietary  documents  and 
will  not  require  the  preparation  of 
multiple  APO-specific  versions  for  each 
party.  Additionally,  it  will  reduce  the 
possibility  of  APO  violations  because  all 
parties  subject  to  APO  will  have  access 
to  all  information.  In  order  to  ensure 
that  parties  are  provided  with  a  means 
of  identification  for  multiple  source  data 
in  submissions,  the  ITA  will  amend 
§§  353.32  and  355.32  of  the  Department 
of  Commerce’s  regulations  to  provide 
specific  instruction  concerning  the 
identification  of  this  information.  This 
will  greatly  assist  all  parties  in 
providing  their  clients  with  needed 
information  to  present  their  case  while 
minimizing  the  risk  of  inadvertent 
disclosure. 

The  APO  application  also  provides 
the  applicant  with  the  choice  of 
receiving  hard  copy  information  only,  or 
hard  copy  and  electronic  information. 


Should  the  applicant  choose  to  receive 
electronic  information,  the  applicant 
does  not  need  to  provide  any  additional 
documentation  to  the  ITA  concerning 
this  portion  of  the  APO  request.  The 
ITA  will  no  longer  require  an 
explanation  of  ^e  applicant’s  computer 
system  or  the  procedures  that  will  be 
followed  in  working  with  information  in 
electronic  form  because  the  applicant 
will  now  be  required  to  establish  its 
own  procedures  to  ensure  the  protection 
of  APO  information  in  electronic  and 
hard  copy  form.  The  Bar  Committee 
emphasized  that  it  was  not  necessary  for 
the  ITA  to  set  forth  specific 
requirements/restrictions  in  the 
application  or  the  APO  because  they 
were  unnecessary  and  overly  restrictive, 
considering  the  experience  diat  has 
been  gained  by  the  Trade  Bar  in  working 
with  business  proprietary  information 
subject  to  APO. 

Internal  Procedures 

A  primary  area  of  concern  noted  by 
the  Bar  Committee  is  the  ITA’s 
perceived  micromanagement  of  the  APO 
area.  Under  current  APO  practice, 
specific  procedures  are  mandated  by  the 
application  and  APO.  In  our 
discussions,  the  Bar  Committee 
frequently  stressed  the  experience  that 
has  been  gained  by  the  Trade  Bar  in 
working  with  business  proprietary 
information  subject  to  APO.  The  Bar 
Committee  emphasized  that  it  was  not 
necessary  for  the  ITA  to  set  forth 
detailed  requirements  or  restrictions  in 
the  application  or  in  the  APO,  such  as 
the  requirement  that  the  use  of  APO 
data  be  restricted  to  the  business  office 
premises,  the  prohibition  concerning 
the  facsimile  transmission  of  APO  data, 
or  the  requirement  that  an  APO  Log  be 
maintained.  In  response  to  this  concern, 
we  have  removed  these  requirements 
and  restrictions  from  the  proposed 
application,  and  now  require  the 
applicant  to  establish  its  own  internal 
procedures  to  protect  the  APO 
information,  rather  than  have  the 
procedures  mandated  by  ITA  (Item  13  of 
the  application).  To  assist  a  party  in 
establishing  its  own  adequate  internal 
procedures,  the  ITA  will  maintain 
guidelines  concerning  general 
procedures  for  protecting  APO 
information  and  more  specific 
suggestions  concerning  the 
establishment  of  written  office 
procedures.  The  quality  of  a  party’s 
internal  procedures  will  be  taken  into 
consideration  by  the  ITA  in  an  APO 
violation  investigation. 

The  major  burden  we  are  placing  on 
parties  is  that  they  adopt  procedures  to 
ensure  that  the  applicant  does  not 
disclose  any  of  the  APO  information  to 
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anyone  other  than  the  submitter  and 
other  persons  authorized  to  have  access 
to  the  information  in  accordance  with 
the  requirements  set  forth  in  the  DOC’s 
regulations.  We  are  continuing  to 
require  that  the  applicant  use  the 
information  solely  for  the  segment  of  the 
ITA  proceeding  in  which  it  is 
submitted.  Any  other  use  of  the 
information,  including  its  use  before  the 
International  Trade  Commission  in  its 
proceeding,  is  a  violation  of  the  ITA’s 
APO. 

Protection  of  Electronic  Business 
Proprietary  Information 

The  proposed  application  prohibits 
the  applicant  from  seeking  assistance 
from  the  ITA  in  handling  or  processing 
electronic  data/medium  served  on  the 
applicant  by  a  party  other  than  the  ITA 
(Item  14  of  the  application).  In  an  effort 
to  reduce  the  complexity  of  the 
proposed  standard  APO,  and  to  avoid 
any  misconceptions  on  this  matter,  we 
have  included  this  condition  from  the 
“computer  tape"  APOs  in  the  proposed 
application. 

The  ITA  is  responsible  for  conducting 
its  proceedings  within  statutory 
deadlines  and  does  not  possess  the 
capability  of  providing  instruction  to 
parties  who  may  be  unfamiliar  with 
computer  processing.  Should  a  party 
experience  difficulty  in  handling  or 
processing  electronic  data/media  served 
on  them  pursuant  to  an  APO,  the  party 
should  seek  assistance  from  the 
provider  of  the  information.  The  ITA,  of 
course,  will  provide  appropriate 
assistance  concerning  electronic 
information  prepared  and  released  by 
the  ITA. 

The  proposed  application  requires  the 
applicant  to  ensure  that  APO 
information  entered  on  computers  will 
only  be  resident  in  the  computer  at 
times  when  programs  are  actually  being 
run,  and  will  not  be  accessible  via 
modem  or  network  (Items  15  and  16). 
These  requirements  are  also  taken  from 
the  “computer  tape”  APOs. 

The  ITA’s  “computer  tape”  APOs  . 
have  been  a  major  area  of  concern  for 
the  Trade  Bar.  Generally  it  is  felt  that 
the  ITA  has  been  overly  restrictive  in  its 
requirements  concerning  electronic 
data.  The  standard  “computer  tajje” 
requirements  were  developed  in 
response  to  the  Court  of  International 
Trade’s  directive  that  the  ITA  craft  an 
administrative  protective  order 
specifically  designed  to  provide  a 
heightened  degree  of  protection 
necessary  to  protect  sensitive  electronic 
data.  In  light  of  the  experience  we  have 
now  gain^  in  routinely  releasing  this 
information  under  APO,  and  in  view  of 
the  comments  we  have  received  from 


the  Trade  Bar,  we  have  determined  that 
two  conditions,  as  set  forth  in  items  15 
and  16  of  the  application,  are  critical  to 
the  protection  of  this  sensitive  data. 
Electronic  information  resident  in  a 
computer  is  most  vulnerable.  Therefore, 
we  believe  that  electronic  data  released 
under  APO  should  only  be  resident  in 
a  computer  when  it  is  actually  being 
used  (Item  15).  At  the  time  it  is  resident 
in  the  computer  and  programs  are 
actually  being  run,  access  via  modem  or 
network  must  be  rendered  impossible 
(Item  16).  Compliance  with  these  two 
conditions  will  prevent  unauthorized 
access  via  electronic  means. 

Certification  Requirements 

There  are  two  separate  certification 
requirements  in  the  proposed 
application.  The  first  concerns  the 
departure  of  a  representative  from  a 
firm,  and  the  second  concerns  the 
transition  from  an  ITA  APO  to  a  judicial 
protective  order.  The  proposed 
application  requires  the  applicant  to 
certify  to  the  ITA  compliance  with  the 
terms  of  the  APO  prior  to  departure 
from  the  applicant’s  current  firm,  and  to 
submit  a  new  application  if  appropriate 
(Item  17).  This  procedure  does  not 
chanra  the  established  practice. 

Altnough  the  current  application 
requires  an  applicant  to  notify  the  ITA 
if  any  of  the  facts  in  the  application 
change,  many  parties  are  not  certain  of 
the  procedures  that  should  be  followed 
when  an  individual  subject  to  an  APO 
leaves  a  firm  prior  to  the  completion  of 
the  proceeding.  Item  17  provides 
particular  guidance  to  the  applicant, 
and  sets  forth  within  the  application 
specific  procedures  to  be  followed. 
Additionally,  the  proposed  APO 
Guidelines  outline  the  preferred 
procedure  for  handling  the  transfer  of 
APO  information  should  a  change  in 
representation  occur  during  the  course 
of  a  segment  of  a  proceeding. 

The  proposed  application  requires  the 
applicant  to  certify  to  the  return  or 
destruction  of  the  APO  information 
within  ten  business  days  of  the 
expiration  of  the  time  for  filing  for 
judicial  or  panel  review  at  the  end  of  the 
case  (Item  18).  Failure  to  do  so  is  a 
violation  of  the  APO.  The  ITA  is  making 
renewed  efforts  to  ensure  that  this 
important  provision  is  strictly  adhered 
to.  The  ITA  is  publishing  reminders  in 
its  Federal  Register  notices  reminding 
parties  about  this  requirement.  In  the 
proposed  application,  we  have 
significantly  increased  from  the  two-day 
time  limit  required  by  the  current 
application.  The  current  application 
requires  that  applicants  certify  to  the 
return  or  destruction  of  APO 
information  within  two  business  days  of 


the  expiration  of  the  time  for  filing  for, 
or  intervening  in,  a  judicial  or  panel 
review  at  the  end  of  the  case.  The 
increase  in  time  to  ten  business  days 
allows  the  applicant  sufficient  time  to 
be  notified  of  a  judicial  or  panel  appeal. 
The  ITA  has  routinely  granted 
extensions  to  this  deadline  when 
requested,  and  will  adjust  this  deadline 
for  the  convenience  of  the  parties.  The 
extended  deadline  is  reasonable,  and 
does  not  compromise  the  security  of  the 
APO  information. 

The  proposed  application  requires  the 
applicant  to  provide  a  copy  of  the 
judicial  protective  order  (JPO)  to  the 
appropriate  ITA  official  (Item  19).  This 
will  assist  the  ITA  in  tracking  the 
certifications  required  by  Item  18  above. 
This  item  provides  the  ITA  with  an 
additional  safeguard  to  confirm  that 
APO  information  is  properly  protected 
at  the  conclusion  of  a  case.  The 
certification  required  by  Item  18,  or  a 
copy  of  a  JPO  r^uired  by  this 
condition,  will  assist  the  ITA  in  tracking 
the  final  disposition  of  materials 
released  under  APO. 

The  following  items  have  not  changed. 

Items  3, 4  and  6  provide  basic 
instructions  for  the  filing  and  service  of 
the  application,  and  refer  the  applicant 
to  the  appropriate  sections  of  the  ITA 
regulations  that  pertain  to  the  release  of 
proprietary  information  under  APO. 
Items  20  through  25  require  the 
applicant  to  (1)  acknowledge  sanctions 
for  the  breach  of  the  conditions  of  the 
protective  order,  (2)  inform  the  ITA  if 
any  of  the  facts  in  the  application 
change  during  the  existence  of  the 
requested  APO,  (3)  affirm  that  all 
statements  in  the  application  are  true, 
accurate,  and  complete,  (4)  agree  to  be 
bound  by  the  terms  stated  in  the  APO, 

(5)  assume  responsibility  for  the 
violation  of  the  APO  by  any  employees 
of  the  firm  who  are  granted  access  to 
APO  information,  and  (6)  identify  the 
party  represented.  Items  26  and  27 
require  an  attorney  applicant  or  non- 
attomey  applicant  to  answer  particular 
questions  concerning  any  other 
relationship  the  applicant  may  have 
with  that  party.  Item  28  requires  the 
identification  and  signatures  of  support 
staff  and  reiterates  the  assumption  of 
responsibility  for  any  violation  of  the 
protective  order  by  those  individuals. 

(2)  The  Proposed  Standard  APO 

We  are  proposing  that  a  standard  APO 
be  placed  on  the  record  of  each  segment 
of  a  proceeding  shortly  after  the 
initiation  notice  is  published  in  the 
Federal  Register.  It  should  be 
imderstood  that  the  “standard  APO” 
will  be  specific  to  each  segment  of  a 
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proceeding,  thereby  allowing  for 
modifications,  if  necessary,  to  fit  the 
specific  circumstances  of  different 
proceedings.  Generally,  however,  the 
standard  APO  is  the  version  on  which 
we  are  seeking  comment.  The  ITA’s 
current  practice  is  to  issue  one  standard 
APO  to  all  of  the  applicants  horn  the 
same  firm;  “other  representatives” 
retained  by  the  attorney  or  non-attorney 
representative  are  listed  on  the  same 
APO.  The  placement  of  one  APO  on  the 
record  of  each  segment  of  the 
proceeding  would  eliminate  specific 
APOs  for  the  separate  parties  and 
streamline  the  administrative  process. 

The  proposed  APO  contains  the 
standard  language  that  is  already  used 
in  ITA  APOs,  and  requires  the  release  of 
all  business  proprietary  information  in  a 
proceeding  which  the  submitting  party 
agrees  to  release  or  the  ITA  determines 
to  release,  except  for  the  information 
noted  below  that  is  exempt  from  APO 
release  in  accordance  with  statute  and 
regulations:  customer  names  in  an 
investigation  only  (Section  135(b)  of  the 
Customs  and  Trade  Act  of  1990 
specifrcally  amended  Section  777  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1677f)  to 
prohibit  the  release  of  customer  names 
by  Commerce  during  any  investigation 
which  requires  an  injury  determination 
by  the  International  Trade  Commission 
until  either  an  order  is  published  as  a 
result  of  the  investigation  or  the 
investigation  is  suspended  or 
terminated.);  privileged  information; 
classified  information;  and  specific 
information  of  a  type  for  which  the  ITA 
determines  there  is  a  clear  and 
compelling  need  to  withhold  from 
disclosure. 

The  proposed  APO  sets  forth  three 
procedures  regarding  electronic  data. 
Procedures  1  and  2  are  teiken  from  the 
current  “computer  tape”  APO. 
Procedure  1  requires  direct  service  of 
electronic  data  on  a  party  authorized  to 
receive  information  in  this  form  and 
requires  that  the  electronic  information 
submitted  to  the  ITA  be  APO  releasable 
in  its  entirety.  Procedure  2  requires  the 
requesting  party  to  pay  the  submitter  of 
the  electronic  data  for  copying  costs  and 
the  medium  if  the  applicant  requests 
access  to  information  in  electronic  form. 
Procedure  2  does  not,  however,  set  a 
recommended  price  structure  for  the 
electronic  data/medium.  Although 
current  “computer  tape”  APOs  suggest 
a  price  limit  for  the  reproduction  costs 
of  a  computer  tape  or  floppy  disk/ 
diskette,  we  do  not  believe  that  the  ITA 
should  be  involved  in  pricing  materials 
over  which  we  have  no  direct 
knowledge.  The  APO  requires  the  party 
requesting  electronic  data  to  pay  all 
reasonable  costs  incurred  by  the 


submitter  of  the  data  for  the  copying  of 
its  electronic  data  released  to  the 
applicant.  It  states  that  reasonable  costs 
may  include  the  cost  of  the  electronic 
medium  and  the  cost  of  copying  the 
complete  proprietary  version  of  the 
electronic  data/medium  submitted  to 
the  ITA  in  APO  releasable  form.  The 
APO  further  states  that  the  amount 
charged  for  copying  the  electronic  data 
may  not  include  costs  borne  by  the 
submitter  of  the  electronic  data  in  the 
creation  of  the  electronic  data/medium 
submitted  to  the  ITA  for  use  in 
presenting  its  case.  Procedure  3  releases 
electronic  data  generated  by  the  ITA 
through  established  procedures.  The 
ITA  has  not  released  its  own 
proceeding-specific  computer  programs 
and  resulting  output  in  electronic  form 
under  APO  on  a  routine  basis. 
Procedures  are  now  being  developed  to 
provide  for  the  release  of  this 
information  when  it  is  requested.  We 
have  not  required  that  all  parties  ask  for 
release  of  electronic  data  in  order  to 
limit  proliferation  of  information  in  this 
sensitive  form. 

(3)  The  Proposed  APO  Service  List 

The  final  change  to  ITA  procedures 
implementing  a  streamlined  APO 
process  is  the  issuance  of  an  ITA  APO 
Service  List  that  contains  the  names  of 
the  approved  applicants.  The  ITA’s 
current  practice  is  to  (1)  issue  a  specific 
standard  APO  to  the  representatives  of 
a  party  from  the  same  firm  or  firms,  (2) 
send  a  letter  to  parties  to  the  proceeding 
who  are  required  to  serve  proprietary 
information  as  a  result  of  the  APO  being 
issued,  and  (3)  amend  the  APO  as 
requests  for  amendment  are  submitted. 
The  adoption  of  an  APO  Service  List 
would  provide  a  single  list  designating 
all  parties  authorized  to  receive 
proprietary  information  under  the  APO.~ 
As  requests  for  amendment  are  received, 
the  ATO  Service  List  would  be 
amended.  The  proposed  APO  list  would 
be  made  available  to  parties  through  the 
Central  Records  Unit,  in  Room  B-099  of 
the  main  Commerce  building. 

The  adoption  of  this  procedure  would 
not,  however,  address  the  responsibility 
of  the  ITA  to  provide  the  APO  Service 
List  to  counsel  who  are  not  located  in 
the  Washington,  DC.  area  and  parties 
who  do  not  have  counsel  and  are,  also, 
not  located  in  the  Washington,  DC.  area. 
In  the  foreseeable  future,  the  ITA 
intends  to  make  the  service  list  available 
electronically,  and  parties  can  easily 
determine  who  is  on  the  service  list.  In 
the  meantime,  we  welcome  proposals 
on  how  out-of-town  parties  can  most 
efficiently  receive  timely  notice  of  the 
service  list. 


Unchanged  APO  Administrative 
Procedures 

TTie  filing  requirements  for  APO 
applications  will  not  be  changed  by  the 
adoption  of  the  proposed  procedures  for 
APO.  The  ITA  will  continue  to  approve 
or  deny  APOs  within  the  established 
deadlines  (19  CFR  353.34(b)(5)  or 
355.34(b)(5)).  Should  there  hie  an 
objection  to  either  the  issuance  of  an 
APO  to  a  particular  party,  or  an 
objection  to  the  release  of  particular 
informaticm,  the  ITA  will  continue  to 
address  these  issues  in  a  separate 
decision  memorandum  in  accordance 
with  19  CFR  353.34(c)  or  355.34(c). 

Required  Regulation  Changes 

Should  the  proposed  APO 
Application  and  Standard  APO  be 
adopted,  it  will  be  necessary  to  amend 
the  following  four  sections  of  the  ITA 
Regulations  accordingly: 

(1)  Sections  353.34(b)  and  355.34(b) 
regarding  the  application  deadline; 

(2)  Sections  353.31  and  355.31 
regarding  the  identification  of  multiple 
source  data; 

(3)  Sections  353.34(a)  and  355.34(a) 
regarding  customer  names  in  an 
investigation  only;  and 

(4)  Sections  353.32(a)(2)  and 
355.32(a)(2)  to  provide  a  means  of 
identification  of  customer  names  in  an 
investigation  only,  such  as  double 
bracketing  (([  ]]). 

Additional  Considerations 

The  Bar  Committee  requested  that  the 
ITA  consider  alternate  means  of 
providing  expedited  treatment  for  APO 
approval.  One  proposal  was  to  allow 
one  lead  signatory  to  apply  from  each 
law  firm  or  consulting  firm  and  to  give 
that  individual  the  authority  and 
responsibility  for  granting  access  to 
other  professionals  within  the  firm.  We 
do  not  believe  that  this  is  a  workable 
procedure  because  it  does  not  permit 
any  representative  or  the  ITA  to  know 
who  has  access  to  APO  material  at  a 
given  moment.  Nor  does  it  permit  other 
parties  to  the  proceeding  an  opportunity 
to  comment  on  the  acceptability  of  the 
individual  seeking  access  under  APO. 
While  the  ITA  does  not  seek  approval 
from  parties  prior  to  the  granting  of  an 
APO,  the  ITA  does  consider  objections 
if  any  are  made.  ITA  regulations  require 
that  the  application  for  APO  be  served 
on  all  parties  to  the  proceeding  in  order 
to  notify  all  parties  of  the  APO  request 
and  to  provide  the  opportunity  for 
comment.  If  an  applicant  needed 
expedited  approval  on  a  request  for  an 
amended  APO,  approval  could  be 
obtained  by  the  applicant  finm  the 
parties  whose  information  would  be 
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disclosed  under  the  APO  prior  to  the 
submission  of  the  APO  application, 
which  would  then  preclude  need  for  a 
comment  period. 

Another  proposal  was  to  have  the  ITA 
approve  a  roster  of  members  of  a 
representative’s  firm,  and  the  lead 
representative  could  add  any  member  of 
the  roster  to  its  APO  at  any  time.  If  a 
roster  is  approved  by  the  FTA,  however, 
it  might  be  just  as  easy  to  add  all 
approved  members  to  the  service  list 
when  they  are  approved.  The  ITA  seeks 
comments  on  these  approaches  and  any 
other  suggestions. 

It  was  also  suggested  that  the  ITA 
provide  “APO  Guidelines"  to  assist 
firms  in  handling  business  proprietary 
information  released  under  APO.  The 


ITA  will  make  “APO  Guidelines” 
available,  and  will  also  hold  a  public 
training  session  on  implementation  of 
the  changes  that  are  adopted. 

Finally,  the  Committee  report 
addressed  the  problem  of  public 
summaries  at  length  but  did  not  propose 
any  solutions.  The  ITA  is  a  strong 
advocate  of  public  summaries  that  a 
representative  can  use  for  a  constructive 
dialogue  with  his  or  her  client.  We 
invite  proposals  to  address  the  problems 
parties  have  in  making  public 
summaries  of  proprietary  information. 

Comments 

Written  comments  will  be  considered 
before  the  ITA  issues  a  final  decision 
regarding  this  matter,  if  received  not 


f 


later  than  sixty  business  days  after 
publication  of  this  notice.  Address 
written  comments  to  Susan  G. 

Esserman,  Assistant  Secretary  for  Import 
Administration,  and  file  (10)  copies 
with  the  Central  Records  Unit,  room  B- 
099,  U.S.  Department  of  Commerce, 
Pennsylvania  Avenue  and  14th  Street, 
NW.,  Washington,  DC  20230.  Comments 
should  be  addressed:  Attention:  Notice 
of  Proposed  Changes  to  Administrative 
Protective  Order  Procedures  in 
Antidumping  and  Countervailing  Duty 
Proceedings. 

Dated:  October  4, 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

BILUNO  CODE  3S10-DS-P 
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Case  Number 


Number  of  pages 


Proceeding 
Public  Document 

United  States  Department  of  Commerce 
International  Trade  Administration 

APPLICATION  FOR  AEMINISTRATIVE  PROTECTIVE  ORDER 

in 

ANTIDUMPING  OR  COUNTERVAILING  DUTY  PROCEEDING 


) 

The  Matter  of  the  ) 

Antidumping/ Countervailing  Duty  (circle  one)  )  ACCEPTED _ 

Proceeding  on  )  REJECTED _ 

)  DATE _ 

_  ) 

_  from  _  ) 

_  (Country)  ) 

_  ) 

(Product)  ) 

_ ) 

This  application  covers  business  proprietary  information  in  the 
following  secment  of  the  proceeding  as  defined  under  paragraph  8 
of  this  application) : 

[  ]  Investigation  initiated  on  :  ( _ FR _ ) 

[  ]  Administrative  Review  initiated  on  :  _  ( _ FR _ ) 

for  period  :  _ to _ 

[  ]  Other  _  :  ( _ FR _ ) 


(specify) 

[  ]  Remand,  CIT  number 

This  application  is; 

[  ]  the  initial  application;  or 
[  ]  request  for  amendment. 

FORM  ITA-367  (10.94) 
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INSTRUCTIONS 


1.  A  single  application,  signed  by  each  applicant,  may  be 
submitted  by  the  representative  (i.e. .  one  or  more  attorneys 
or  non-legal  specialists)  of  the  same  party  or  parties  to 
the  proceeding.  The  "lead”  representative  must  be 
identified  if  more  than  one  representative  is  retained. 

2.  Use  photocopies  of  this  form  only,  except  for  page  1,  and 
Items  29  and  30.  Page  1,  and  Items  29  and  30  may  be 
produced  on  the  applicant's  word  processing  sy.stem,  as  long 
as  the  requested  information  is  provided.  Retyped  or 
modified  versions  of  this  form,  except  as  provided  above, 
are  not  acceptable  and  will  be  rejected  by  the  Department. 
For  additional  forms,  contact  the  Central  Records  Unit,  Room 
B-099,  U.S.  Department  of  Commerce,  Pennsylvania  Avenue  and 
14th  Street,  N.W.,  Washington,  D.C.  20230.  If  necessary, 
applicants  may  attach  additional  pages  to  this  form  for  the 
purpose  of  completing  the  information  required  in  this 
application. 

3.  Submit  the  completed  original  and  correct  number  of 
copies  of  this  form  in  accordance  with  the  requirements 

'  set  forth  in  19  C.F.R.  §  353.31(d)  and  (e)(2)  or  § 

353. 31(d)  and  (e)(2). 

4.  This  application  is  a  document  subject  to  the  service 
requirements  of  19  C.F.R.  §  353.31  or  §  355.31  and  shall  be 
accompanied  by  the  required  certificate  of  service. 

5.  Except  for  a  request  for  amendment,  an  application  for 
administrative  protective  order  must  be  filed  with  the  first 
submission  made  by  a  party  after  it  has  retained  a 
representative,  but  in  no  event  later  than  the  date  the  case 
briefs  are  due. 

6.  For  additional  information  about  release  of  proprietary 
information  under  administrative  protective  order,  refer  to 
19  U.S.C.  §  1677f,  19  C.F.R.  §  353.31  through  §  353.34  or  § 
355.31  through  §  355.34,  and  19  C.F.R.  Part  354,  the 
provisions  of  which  are  hereby  incorporated  by  reference  in 
this  application  and  in  any  administrative  protective  order 
issued  as  a  result  of  this  application. 

DEFINITIONS 

For  purposes  of  this  application,  the  following  definitions 

apply: 

7.  A  "representative"  means  an  attorney  or  a  non-legal 
specialist  who  is  acting  on  behalf  of  the  party  to  the 
proceeding  named  in  Items  29  and  30  below. 
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8.  ''Segment  of  the  proceeding"  refers  to  the  portion  of  a 
proceeding  which  is  in  progress  at  the  time  this  application 
is  submitted  and  which  ends  at  the  time  of  notification  of 
or  publication  of  an  order,  decision,  or  determination  by 
the  Secretary  that  is  reviewable  under  19  U.S.C.  §  1516a  or 
Article  1904  of  the  North  American  Free  Trade  Agreement 
("NAFTA"),  or,  in  the  event  that  either  Canada  or  the  United 
States  withdraws  from  the  NAFTA,  the  United  States-Canada 
Free  Trade  Agreement. 

9.  The  term  "electronic  data"  includes  (1)  data  submitted  by  a 

party,  generated  by  the  Department,  or  entered  by  the 
recipient  on  computer  tape,  disk,  diskette,  or  any  other 
electronic  computer  medium,  and  (2)  all  electronic  work 
products  resulting  from  manipulation  of  this  data,  as 
transferred  in  any  form  onto  any  other  electronic  computer 
medium,  such  as  tape,  disk,  diskette,  Bernoulli  cartridge, 
removable  disk  pack,  etc.  ^ 

REQUEST  FOR  INFORMATION 

10.  I  request  disclosure  of  the  following  business  proprietary 
information  which  has  been  or  may  be  submitted  to  or 
prepared  by  the  Department  during  the  covered  segment  of 
this  proceeding  that  is  releasable  under  19  C.F.R. 

§  353.34(a)  or  §  355.34(a): 

[  ]  All  business  proprietary  information,  including 

hard  copy  and  electronic  data. 

[-  ]  All  hard  copy  information  only. 

I  require  access  to  the  requested  business  proprietary 
information  in  this  segment  of  the  proceeding  in  order  to 
fully  represent  the  interests  of  my  client. 

LIMITED  DISCLOSURE  OF  PROPRIETARY  INFORMATION 

11.  I  will  not  disclose  any  of  the  proprietary  information  so 
obtained,  and  not  otherwise  available,  to  euiyone  other  than 
the  submitter  and  other  persons  authorized  to  have  access  to 
the  information  in  accordance  with  the  requirements  set 
forth  in  19  C.F.R.  §  353.32(f)  or  §  355.32(f), 

§  353.34(a) (3) (i)  and  §  355. 34 (a) (3) (i) . 

12.  I  will  use  such  information  solely  for  this  segment  of  the 
proceeding. 
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PROCEDURES  TO  PROTOCT  PROPRIETARY  INFORMATIOK  SUBJECT  TO 

ADMINISTRATIVE  PROTBCTIVB  ORDER 

13.  I  will  ensure  that  procedures  to  protect  the  business 
proprietary  information  subject  to  the  administrative 
protective  order  are  established  and  followed. 

» 

14.  I  will  not  ask  or  contact  the  Department  for  assistance  in 
handling  or  processing  of  any  electronic  data/medium  served 
on  me  by  any  party  other  than  the  Department,*  and  shall 
direct  any  questions  in  this  regard  to  the  party  providing 
the  electronic  data. 

15.  I  will  ensure  that  proprietary  information  subject  to  the 
administrative  protective  order  that  is  entered  onto  any 
computer  will  be  handled  in  such  a  way  that  the  information 
is  only  resident  in  the  designated  computer  at  such  times  as 
programs  are  actually  being  run. 

16.  I  will  ensure  that  the  computer  on  which  any  proprietary 
information  subject  to  the  administrative  protective  order 
is  entered  will  not  be  accessible  via  modem  or  network. 

17.  If  I  resign  from  my  position  in  this  firm  before  the 
completion  of  this  proceeding,  prior  to  mv  departure  from  my 
current  firm  I  will: 

A.  Submit  to  the  Department  a  certification  attesting  to 
my  compliance  with  the  terms  of  the  protective  order, 
and  that  no  copies  of  the  materials  released  subject  to 
the  protective  order  have  been  retained  by  me  or  made 
available  to  the  parties  I  represent,  or  any  other 
person  to  whom  disclosure  was  not  specifically 
authorized. 

B.  Submit  a  new  application  for  the  release  of  business 
proprietary  information  under ' administrative  protective 
order  if  appropriate. 

18.  I  will  within  ten  business  days  of  the  expiration  of  the 
time  for  filing  for  judicial  or  panel  review  of  a  decision 
by  the  Department  comply  with  19  C.F.R*  §  353.34(d)  or 

§  355.34(d). 

19.  If  my  application  for  a  judicial  protective  order  is 
granted,  I  will  provide  a  copy  of  the  protective  order  to 
the  Department's  APO  Specialist  responsible  for  the 
administration  of  the  administrative  protective  order  issued 
as  a  result  of  this  application,  within  48  hours  after  the 
protective  order  is  granted. 
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SANCTIONS  FOR  BREACH  OP  THE  CONDITIONS  OF  THE  PROTECTIVE  ORDER 

20.  I  acknowledge  that  if  I  violate  a  protective  order  I  nay  be 
subject  to  any  or  all  of  the  sanctions  described  in 

19  C.F.R.  Part  354. 

21.  I  will  promptly  report  and  confirm  in  writing  any  violation 
or  breach  of  the  protective  order,  inadvertent  or  otherwise, 
to  the  Department. 

22.  I  agree  to  inform  the  Department  immediately  if  any  of  the 
facts  in  this  application  change  during  the  existence  of  any 
protective  order  issued  as  a  result  of  this  application. 

23.  Recognizing  the  penalties  for  perjury  under  the  laws  of  the 
United  States,  I  affirm  that  all  statements  in  this 
application  are  true,  accurate,  and  complete  to  the  best  of 
my  knowledge.  I  agree  individually  and  on  behalf  of  my  law 
firm,  corporate  law  office,  or  company,  if  any,  to  be  bound 
by  the  terms  stated  in  the  administrative  protective  order 
and  to  maintain  the  proprietary  status  of  the  information  as 
provided  for  under  19  C.F.R.  §  353.32(f)  and  §  353.34  or 

19  C.F.R.  §  355.32(f)  and  §  355.34. 

24.  I  accept  full  responsibility,  individually  and  on  behalf  of 
my  firm  or  corporate  office,  for  violation  of  any 
administrative  protective  order  issued  as  a  result  of  this 
application  by  any  employees  of  the  firm  or  corporate  office 
whom  the  Department  permits  access  to  proprietary 
information  subject  to  administrative  protective  order. 

25.  I  represent:  _ 


(name  of  party  or  parties  to  the  proceeding) 

who  is  a  party  to  the  proceeding  by  virtue  of  being: 

[  ]  petitioner,  [  ]  respondent,  [  ]  other  interested  party 

pursuant  to  19  C.F.R.  §  353. 2(o)  or  §355.2(1).  If  the  party 
or  parties  I  represent  have  another  representative. 


(firm  name) 

is  the  lead  representative. 

26.  (To  be  completed  by  attorney  applicants.) 

A.  I  am/ am  not  (circle  one)  an  officer  of  the  party  or 

parties  listed  in  paragraph  25,  or  of  other  competitors 
of  the  submitter  of  the  proprietary  information 
requested  in  this  application. 
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B.  I  do/do  not  (circle  one)  participate  in  the  comp&.citive 
decision-making  activity  of  the  party  or  parties  to  the 
proceeding  listed  in  paragraph  25,  or  of  other 
competitors  of  the  submitter  of  the  proprietary 
information  requested  in  this  application.  Competitive 
decision-making  activity  includes  advice  on  production, 
sales,  operations,  or  investments,  but  does  not  include 
legal  advice. 

C.  I  do/do  not  (circle  one)  currently  intend  within  12 
months  after  the  date  upon  which  the  final 
determination  is  published  to  enter  into  any  of  the 
relationships  described  in  paragraphs  26A  and  B. 

D.  Explain  for  each  applicant  any  affirmative  response  to 

paragraph  26A,  B  or  C:  _ 


27.  (To  be  completed  by  "other  representatives"/non-attorney 

applicants. ) 

A.  The  party  or  parties  to  the  proceeding  is/ is  not 
(circle  one)  also  represented  by  an  attorney  in  this 
segment  of  the  proceeding. 

B.  I  am/ am  not  (circle  one) :  employed  by/retained  by 
(circle  one)  a  law  firm  representing  the  party  or 
parties  to  the  proceeding  listed  in  paragraph  25. 

C.  If  I  am  retained  by/have  retained  (circle  one)  an 
attorney,  the  name  of  the  lawyer  and  law  firm  are: 


If  I  have  retained  an  attorney  or  other  individuals  or 
organizations  to  provide  paralegal,  photocopying,  or 
word  processing  services  or  general  back-up  support, 
the  names  of  the  individuals  or  orgeinizations  so 
retained  are: 

1.  Name: _ 

Organization: _ 

Address: _ 


Phone : _ Fax: 
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2.  Name: _ 

Organization: 
Address : _ 


_ - _ Fax; 


3 •  Name: _ 

Organization: 


Phone:  ^  _ Fax: 


D.  Where  not  an  employee  of  a  law  firm  and  if  I  have  not 
been  retained  by  the  attorney  for  the  party  or  parties 
to  the  proceeding  listed  in  paragraph  25,  in  a  separate 
attachment  to  this  application  I  am  providing 
information  concerning  my  practice  before  the  ITA. 

E.  I  am/ am  not  (circle  one)  an  officer  or  employee  of  a 
party  or  parties  listed  in  paragraph  25,  or  of  other 
competitors  of  the  submitter  of  the  proprietary 
information  requested  in  this  application. 

F.  I  do/do  not  (circle  one)  have  an  official  position  or 
other  business  relationship  other  than  providing  advice 
for  the  purpose  of  this  segment  of  the  proceeding  with 
the  party  or  parties  listed  in  paragraph  25,  or  with 
other  competitors  of  the  submitter  of  the  proprietary 
information  requested  in  this  application. 

G.  I  do/do  not  (circle  one)  currently  intend  within  12 
months  after  the  date  upon  which  the  final 
determination  is  published  to  enter  into  any  of  the 
relationships  described  in  paragraphs  27E  and  F. 

H.  Explain  for  each  applicant  any  affirmative  response  to 

paragraph  27E,  F,  or  G;  _ _ _ 
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28.  ACKNOWLEDGElfSNT  FOR  SUPPORT  STAFF 

Declaration  bv  Attorney  and/or  "other  representative"  (if 
appropriate! 

One  or  more  paralegal,  law  clerk,  secretary,  or  other  support 
staff  of  this  firm  or  corporate  office  may  have  need  for  access, 
subject  to  the  limitations  expressed  or  incorporated  by  reference 
in  this  application,  to  information  subject  to  the  administrative 
protective  order.  I  (an  attorney  and/or  "other  representative") 
am  aware  that  I  may,  if  necessary,  permit  such  access  by  a 
paralegal,  law  clerk,  or  secretary  employed  by  the  firm  or 
corporate  office.  I  understand  that  such  persons  need  not  apply 
separately  for  access  but  that  they  must  sign  and  date  a 
completed  copy  of  this  application  in  the  space  below  at  the  time 
I  permit  them  access  to  any  information  subject  to  administrative 
protective  order.  I  understand  I  must  return  the  signed  and 
dated  copy  of  the  application  to  the  Department  when  I  provide 
the  required  certification  and  return  or  destroy  the  proprietary 
information.  I  assume  full  responsibility  for  compliance  of  the 
paralegal,  law  clerk,  secretary,  or  other  support  staff  who  sign 
below  with  the  terms  of  the  administrative  protective  order. 

DATE  OF 

Name  Signature  Title  FIRST  ACCESS 


This  page  may  be  duplicated  for  additional  applicants. 
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29.  ATTORNEY  APPLICANTS 

A.  Individual  applicants  -  I, 

(1)  _ ,  _ ,  _ 

(name  of  applic€uit)  (signature)  (date) 

‘(2)  _ ,  _ ^ ,  _ 

»  (name  of  applicant)  (signature)  (date) 

(3)  _ ,  ,  _ 

(name  of  applicant)  (signature)  (date) 

(4)  _ ,  ,  _ 

(name  of  applicant)  (signature)  (date) 

r 

(5)  _ ,  ,  _ 

(name  of  applicant)  (signature)  (date) 

(6)  _ ,  _ ,  _ 

(name  of  applicant)  (signature)  (date) 

of  _ 

(name  and  address  of  law  firm) 


B.  I  am  admitted  to  practice  in  the  following 

jurisdiction (s)  and  before  the  following  court ( s) : 

(1)  - 

(answers  for  applicant  (1)  cdjove) 

(2)  - - - 

'answers  for  applicant  (2)  above) 

(3)  - 

(answers  for  applicant  (3)  above) 

• 

(4)  - - 

(answers  for  applicant  (4)  above) 

(5)  - - - 

(answers  for  applicant  (5)  above) 

(6)  - 1 - 

(answers  for  applicant  (6)  cibove) 

This  page  may  be  duplicated  for  additional  applicants. 
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"OTHER  REPRESENTATIVE"  APPLICANTS 


A. 


(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

of 


B. 


(1) 

(2) 

(3) 

(4) 

(5) 

(6) 


Individual  applicants  -  I, 


t 

(name  of  applicant) 

(signature) 

(date) 

(name  of  applicant) 

(signature) 

(date) 

(name  of  applicant) 

(signature) 

(date) 

(name  of  applicant) 

(signature) 

(date) 

(name  of  applicant) 

(signature) 

(date) 

(name  of  applicant) 

(signature) 

(date) 

(name  and  address  of  firm) 


I  am  .a  member 
association ( s ) 

of  the  following  professional 

• 

• 

• 

(answers 

for  applicant 

(1) 

above) 

(answers 

for  applicant 

(2) 

ed>ove) 

(answers 

for  applicant 

(3) 

above) 

(answers 

for  applicant 

(4) 

above) 

(answers 

for  applicant 

(5) 

above) 

(answers 

for  applicant 

(6) 

above) 

This  page  may  be  duplicated  for  additional  applicants 
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Certificate  of  Service 

I  hereby  certify  that  the  attached  application  for 
Administrative  Protective  Ord^  was  served  by  _ 

on  the  parties  listed  below  on  this  _  day  of  _ 

19 _ . 


(Signature) 


(Title) 


(Date) 
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Administrative  Rev. 


(Period  of  Review) 
Public  Document 


) 

In  the  Matter  of  the  Antidumping/Countervailing  Duty  ) 
Investigation  or  Administrative  Review  of  ) 

.  As- ' 7  '  ^V'  .  s/' s  ,  s  \^'s '  ^  ) 

fr6m"'V.s'  ^  ^  s';'  :;;  's  '  ^  ) 


ADMINISTRATIVE  PROTECTIVE  ORDER 


IT  IS  HEREBY  ORDERED  THAT: 

Subject  to  the  terms  and  conditions  contained  in  the  application 
for  disclosure  of  business  proprietary  information  pursuant  to 
administrative  protective  order  (**APO”),  Form  ITA-367  (10.94): 

o  all  business  proprietary  information  in  this  proceeding 
which  the  submitting  party  agrees  to  release  or  the 
Department  determines  to  release; 

o  except  for  customer  names  in  an  investigation  only, 
privileged  information,  classified  information,  and 
specific  information  of  a  type  for  which  the  Department 
determines  there  is  a  clear  and  compelling  need  to 
withhold  from  disclosure; 


be  released  to  the  applicants  authorized  to  receive  such 
information  as  reflected  on  the  Department  of  Commerce 
Administrative  Protective  Order  List  in  this  proceeding  for  the 
duration  of  this  segment  of  the  proceeding  or  such  earlier  date 
as  determined  appropriate  in  accordance  with  19  C.F.R. 

§  353.34(d)  or  §  355.35(d). 

The  following  procedures  apply  to  electronic  data: 

1)  The  submitter  of  the  electronic  data  is  required  to 

serve  one  copy  of  the  complete  proprietary  version  of 
the  electronic  data  directly  to  the  authorized 
applicant  in  accordance  with  the  requirements  set  forth 
in  19  C.F.R.  §  353.34(b)(6)  or  §  355.34(b)(6).  The 
electronic  data  submitted  to  the  Department  shall  be 
APO  releasable  in  its  entirety. 
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2)  The  authorized  applicant  shall  pay  all  reasonable  costs 
incurred  by  the  submitter  of  the  electronic  data  for 
the  copying  of  its  electronic  data  released  to  the 
applicant.  Reasonedsle  costs  include  the  cost  of  the 
electronic  medium  and  the  cost  of  copying  the  complete 
proprietary  version  of  the  electronic  data/medium 
submitted  to  the  Department  in  APO  releasable  form. 

The  amount  charged  for  copying  the  electronic  data  may 
not  include  costs  borne  by  the  submitter  of  the 
electronic  data  in  the  creation  of  the  electronic 
data/medium  submitted  to  the  Department  for  use  in 
presenting  its  case. 

3)  Electronic  data  generated  by  the  Department  shall  be 
released  to  the  authorized  applicant  following 
established  Department  procedure.' 


Ann  M.  Sebastian 
APO  Specialist 

Office  of  the  Deputy  Assistant  Secretary 
for  Investigations 
Import  Administration 


(date) 
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(A-68^-823) 

Initiation  of  Antidumping  Duty 
Investigation:  Wheel  Inserts  from 
Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  October  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Frederick  or  John  Brinkmann, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 

Washington,  D.C.  20230;  telephone: 

(202) 482-0186  or  (202) 482-5288, 
respectively. 

Initiation  of  Investigation 
The  Petition 

On  September  15, 1994,  we  received 
a  petition  filed  in  proper  form  by 
Consolidated  International  Automotive, 
Inc.  (petitioner).  At  the  request  of  the 
Department  of  Commerce  (the 
Department),  pietitioner  filed 
supplements  to  support  and  clarify  the 
petition’s  data  on  September  30  and 
October  3, 1994.  In  accordance  with  19 
CFR  353.12  (1994),  pietitioner  alleges 
that  wheel  inserts  from  Taiwan  are 
being,  or  are  likely  to  be,  sold  ^n  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
a  U.S.  industry. 

Petitioner  states  that  it  has  standing  to 
file  the  petition  because  it  is  an 
interested  party,  as  defined  under 
section  771(9)(C)  of  the  Act,  and 
because  the  petition  is  filed  on  behalf  of 
the  U.S.  industry  producing  the  product 
subject  to  this  investigation.  If  any 
interested  party,  as  described  under 
p>aragraphs  (C),  (D),  (E),  or  (F)  of  section 
771(9)  of  the  Act,  wishes  to  register 
support  for,  or  opposition  to,  this 
petition,  such  p>^y  should  file  a  written 
notification  with  the  Assistant  Secretary 
for  Import  Administration. 

Under  the  Department’s  regulations, 
any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
publication  of  this  notice.  The 
procedures  and  requirements  regarding 
the  filing  of  such  requests  are  contained 
in  19  CFR  353.14. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  wheel  inserts,  also 
referred  to  as  lug  hole  inserts  and  insert 


bushings,  made  fit)m  steel,  aluminum, 
brass  or  zinc,  A  wheel  insert  is  a 
washer-like  product  with  a  circular 
collar  that  protrudes  into  a  stud  hole  to 
provide  a  protective  seat  between  a  lug 
nut  and  an  aluminum  or  alloy  wheel 
mounted  on  ground  transportation 
vehicles.  A  wheel  insert  can  be  heat- 
treated  or  non  heat-treated,  with  or 
without  knurls,  and  with  or  without 
surface  coatings.  Surface  coatings 
include,  but  are  not  limited  to,  chrome 
plating,  nickel  plating,  zinc  plating 
(with  or  without  wax  coating),  oxide 
coating  and  powder  coating. 

The  products  imder  investigation  are 
currently  classifiable  under  subheading 
8708.70.6060  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  United  States  Price 
(USP)  on  a  November  1993  price 
quotation  obtained  for  a  staiKlard  black 
zinc  plated  wheel  insert.  The  terms  of 
the  price  quotation  were  FOB 
Kaohsiung,  Taiwan,  with  payment 
based  on  an  irrevocable  sight  letter  of 
credit  (L/C).  Petitioner  made  a 
deduction  for  credit.  Credit  was 
calculated  using  the  short  term  interest 
rate  published  %  Taiwanese  banks  for 
September  of  1993  and  a  credit  period 
of  55  days,  the  average  of  the  50-60 
days  stated  on  the  price  quotation  for 
delivery  after  receipt  of  the  L/C. 

Petitioner  based  its  estimate  of  foreign 
market  value  (FMV)  on  constructed 
value  (CV)  claiming  that  no  producers 
in  Taiwan  sell  the  subject  merchandise 
in  Taiwan  or  to  any  third  country 
markets. 

According  to  19  CFR  353.12(b)(7),  if 
petitioner  is  unable  to  furnish 
information  on  foreign  sales  or  costs,  it 
must  provide  information  on  production 
costs  in  the  United  States  and  then 
adjust  these  costs  to  reflect  for 
differences  in  the  production  costs 
between  the  United  States  and  the  home 
market  country  of  exportation. 

To  calculate  constructed  value, 
petitioner  adjusted  its  own 
manufacturing  costs  for  a  standard  black 
zinc  plated  wheel  insert  for  known 
differences  in  costs  between  the  United 
States  and  Taiwan.  We  adjusted  the 
reported  material  costs  to  account  for 
revenue  received  by  petitioner  from  the 
sale  of  scrap  material.  Because  the 
plating  costs  included  selling,  general 
and  administrative  expenses  as  well  as 
the  profit  of  petitioner’s  plater,  we  have 


adjusted  the  plating  expenses  to  exclude 
these  amounts. 

For  overhead,  utilities  were  adjusted 
using  a  ratio  of  Taiwanese  to  U.S. 
electricity  costs.  Other  components  of 
petitioner’s  overhead  were  adjusted 
using  the  ratio  of  Taiwanese  to  U.S. 
labor  costs.  Certain  components  of 
overhead  were  not  adjusted  by 
petitioner.  Because  we  view  this 
industry  sufficiently  labor  intensive  to 
justify  using  the  ratio  of  Taiwanese  to 
U.S.  labor  costs  to  adjust  overhead,  we 
have  applied  the  labor  ratio  uniformly 
to  all  components  of  overhead  (except 
utilities).  Additionally,  because 
petitioner  allocated  overhead  expenses 
(inclusive  of  expenses  related  to 
petitioner’s  plating  operation)  over 
payroll  expenses  (exclusive  of  plating 
wages),  we  have  added  plating  wages  to 
petitioner’s  calculation  of  payroll 
expenses. 

Petitioner  provided  two  hourly  wage 
rates  for  Taiwanese  manufacturing 
workers,  one  obtained  firom  private 
research,  the  other  obtained  from  a 
public  source.  Because  of  the 
Department’s  preference  for  publicly 
available  information,  we  selected  the 
latter  and  adjusted  it  as  follows:  1)  we 
disallowed  petitioner’s  inclusion  of  an 
annual  bonus  because  petitioner’s  wage 
rate  calculation  did  not  include 
bonuses:  and  2)  we  inflated  the  wage 
rate  for  one  year  instead  of  two,  as 
calculated  by  petitioner,  because  we 
determined  that  the  wage  rate  was  from 
1992.  The  statutory  minimum 
percentages  of  10  percent  for  selling, 
general  and  administrative  expenses 
and  eight  percent  for  profit  were  relied 
upon  in  petitioner’s  calculation. 

After  tne  above  adjustments  were 
made,  the  recalculated  dumping  margin 
for  wheel  inserts  produced  on  a  screw 
machine  is  46.28  percent. 

Initiation  of  Investigation 

Pursuant  to  section  732(c)  of  the  Act, 
the  Department  must  determine,  within 
20  days  after  a  petition  is  filed,  whether 
a  petition  sets  forth  an  allegation 
necessary  for  the  initiation  of  an 
antidumping  duty  investigation,  and 
whether  the  petition  contains 
information  reasonably  available  to  the 
petitioner  supportine  the  all^ation. 

We  have  examined  the  petition  for 
wheel  inserts  from  Taiwan,  as  amended, 
and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  wheel 
inserts  from  Taiwan  are  being,  or  are 
likely  to  be,  sold  in  the  Unit^  States  at 
less  than  fair  value.  If  this  investigation 
proceeds  normally,  we  will  make  our 
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preliminary  determination  by  February 
22, 1995. 

International  Trade  Commission  (ITC) 
Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions  and  we 
have  done  so. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine  by  October 
30, 1994,  whether  there  is  a  reasonable 
indication  that  imports  of  wheel  inserts 
from  Taiwan  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry.  Pursuant  to  section  733{a}  of 
the  Act,  a  negative  ITC  determination 
will  result  in  the  investigation  being 
terminated;  otherwise,  the  investigation 
will  proceed  according  to  statutory  and 
re^latory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  October  5, 1994. 

Susan  G.  Essermnn, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  94-25221  Filed  10-11-94;  8:45  am) 
BILUNO  CODE  3510-OS-P 


[C-301-4011 

Certain  Textile  Mill  Products  From 
Colombia;  Notice  of  Conversion 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  Conversion  of  the 
Scope  of  the  Suspended  Investigation 
from  the  Tariff  S^edules  of  the  United 
States  Annotated  to  the  Harmonized 
Tariff  Schedule. 


SUMMARY:  On  April  15. 1994,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  proposed  conversion  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  to  the  Harmonized 
Tariff  Schedule  (HTS)  for  the  suspended 
countervailing  duty  investigation  on 
certain  textile  mill  products  from 
Colombia  (59  FR  18101).  Interested 
parties  were  invited  to  comment  on  the 
proposed  conversion.  No  comments 
were  received  concerning  the  scope  of 
the  suspended  countervailing  duty 
investigation  on  certain  textile  mill 
products  from  Colombia;  therefore,  no 
changes  have  been  made. 

EFFECTIVE  DATE:  October  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  L.  Pasden,  Office  of  Agreements 
Compliance,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230,  telephone  (202)  482-0162. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  1985,  the  Department  suspended 
the  countervailing  duty  investigation  on 
certain  textile  mill  products  and  apparel 
from  Colombia  (C-301-401)  (50  FR 
9863;  March  12, 1985).  The  scope  of  the 
suspended  investigation  was  originally 
defined  solely  in  terms  of  the  TSUSA 
item  numbers;  no  narrative  product 
description  was  provided.  On  January  1, 
1989,  the  United  States  fully  converted 
from  the  TSUSA  to  the  HTS,  pursuant 
to  section  1211  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988.  The 
suspended  investigation  was  terminated 
in  1990,  and  the  HTS  conversion  was 
never  implemented.  However,  the  Court 


of  International  Trade  (CTT)  ordered  that 
the  suspended  investigation  be 
reinstated  (except  with  regard  to  apparel 
from  Colombia)  in  its  decision  dated 
May  7, 1992  (Belton  Industries,  Inc.  v. 
United  States,  slip  op.  No.  92-64).  The 
err  ruling  was  upheld  by  the  Court  of 
Appeals  for  the  Federal  Circuit  on 
September  7, 1993  (Belton  Industries, 
Inc.  V.  United  States,  6f.3d  756).  As  a 
result,  the  suspended  investigation  was 
reinstated  effective  May  18, 1992  (see  58 
FR  54552,  October  22. 1993,  and 
decision  memorandum  dated  February 
25, 1994).  Therefore,  the  Department 
took  action  to  conform  the  scope  of  the 
investigation  with  the  tariff 
classification  system  of  the  HTS. 

The  Department,  with  the  assistance 
of  the  U.S.  Customs  Service  and  the  U.S. 
International  Trade  Commission, 
analyzed  the  TSUSA-defined  scope  and 
identified  those  HTS  numbers  that 
reasonably  correspond  with  the  TSUSA- 
defined  scope  of  the  subject  suspended 
investigation.  On  April  15, 1994,  the 
Department  published  a  proposed 
conversion  (59  FR  18108)  and  invited 
interested  parties  to  comment  on  this 
proposed  conversion.  Because  no 
comments  were  received,  the 
Department  has  not  changed  the  HTS 
numbers  for  the  scope  of  the  suspended 
investigation  on  certain  textile  mill 
products  bom  Colombia  from  those 
published  in  the  proposed  conversion. 
The  HTS  numbers  for  this  suspended 
countervailing  duty  investigation  are 
found  in  the  attached  Appendix. 

Dated:  October  5, 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 


Appendix:  HTS  List  for  Certain  Textile  Mill  Products  From  Colombia 


5111.1120 

5205.2300 

5406.1000.20 

6002.2010 

5111.1910 

5205.2400 

5406.1000.40 

6002.4300' 

5111.2005 

5205.2500 

5406.1000.90 

6002.4300.10 

5111.2010 

5205.32002 

5406.2000 

6002.4300.20 

5111.3005 

5205.3300 

5509.2200 

6002.4300.80 

5111.3010 

5205.4400 

5509.2200.10 

6302.6000 

5111.9040 

5205.4500 

5509.2200.90 

6302.6000.10 

5111.9050 

5206.1100 

5509.5160 

6302.6000.20 

5112.1110 

5206.1200 

5511.1000 

6302.6000.30 

5112.1920 

5206.1300 

5511.1000.30 

6302.9100 

5112.2010 

5206.1400 

5511.1000.60 

6302.9100.05 

5112.2020 

5206.1500  » 

5511.2000 

6302.9100.15 

5112.3010 

5206.4100 

5511.3000 

6302.9100.25 

5112.3020 

5206.4200 

5801.2100 

6302.9100.35 

5112.9040 

5206.4300 

5801.2200 

6302.9100.45 

5112.9050 

5206.4400 

5804.2100 

6302.9100.50 

5205.1110 

5206.4500 

5804.2900 

6302.9100.60 

5205.1210 

5207.1000 

5804.2900.10 

6306.1100 

5205.1310 

5207.9000 

5804.2900.20 

6306.2100 

5205.1410 

5406.1000 

5804.2900.90 

>  Coverage  limited  to  fabrics  of  polyester. 

2  Coverage  limited  to  yarn  exceeding  33am  per  single  yarn. 
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|FR  Doc.  94-25219  Filed  10-11-94;  8:45  am) 
BNXINQ  COOC  3S10-DS-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Restraint 
Limit  for  Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Bulgaria 

October  5, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE;  October  5, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
(^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Category  435  is 
being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  58  FR  64557,  published  on 
December  8, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Memorandum  of 
Understanding  dated  March  10, 1993, 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

October  5, 1994. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 


issued  to  you  on  December  2, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  textile 
products,  pr^uced  or  manufactiued  in 
Bulgaria  and  exported  during  the  twelve- 
month  period  which  began  on  January  1, 

1994  and  extends  through  December  31, 

1994. 

Effective  on  October  5, 1994,  you  are 
directed  to  increase  the  limit  for  Category  435 
to  21,614  dozen as  provided  under  the 
terms  of  the  Memorandum  of  Understanding 
dated  March  10, 1993  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Bulgaria. 

The  Committee  for  the  Implemrtitation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  94-25148  Filed  10-11-94;  8:45  am] 
BILLING  CODE  3510-OR-f 


Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Thailand 

October  5, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  October  6, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6717.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryover  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 


’  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  Dumber  31, 1993. 


Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  21962,  published  on  April  28, 
1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

October  5, 1994. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  April  21, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1994  and  extends 
through  December  31, 1994. 

Effective  on  October  6, 1994,  you  are 
directed  to  amend  the  directive  dated  April 
21, 1994  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Thailand: 


Category 

Adjusted  twelve-month 
limit’ 

Levels  in  Group  1 

219  . . 

5,064,904  square  me- 

301-P2 . 

ters. 

3,873,640  kilograms. 

301-03  . 

793,217  kilograms. 

363  . . 

16,484,571  numbers. 

369-S<  . 

264,405  kilograms. 

607  . 

2,644,056  kilograms. 

613/614/615  . 

37,346,700  square  me- 

617  . 

ters  of  which  not 
more  than 

21,196,185  square 
meters  shall  be  in 
Category  614  and 
not  rTX>re  than 

20,961 ,882  square 
meters  shall  be  in 
Categories  613/615. 

13,452,746  square  me- 

Group  II 

237,  330-359,  431- 

ters. 

221,470,973  square 

459, 630-659  and 

meters  equivalent. 

831-859,  as  a 
group. 

Sublevels  in  Group 

II 

336/636  . . . 

252,495  dozen. 
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Category 

Adjusted  twelve-month 
limit’ 

351/651  . 

201 ,877  dozen. 

^  The  b'mits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  December 
31. 1993. 

2  Category  301 -P;  onty  HTS  rrumbers 
5206.21.0000,  5206.22.0000,  5206.23.0000, 
5206.24.0000,  5206.25.0000,  5206.41.0000, 
5206.42.0000,  5206.43.0000,  5206.44.0000 
and  5206.45.0000. 

3  Category  301-0:  orrty  HTS  numbers 
520521.0000,  520522.0000,  5205.23.0000, 
5205.24.0000,  520525.0000,  5205.41.0000, 
5205.42.0000,  5205.43.0000,  5205.44.0000 
and  5205.45.0000. 

'•Category  369-S;  or>ly  HTS  number 
6307.102005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc  94-25147  Filed  10-11-94;  8:45  am) 
BILUNG  CODE  3510-Dn-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Intent  To  Prepare  an  Environmental 
Impact  Statement  (EIS)  on  the 
Relocation  of  Navy  Reservists  From 
the  Naval  Reserve  Readiness  Center  at 
Lake  Union  and  the  Replacement  of 
the  Army  Reserve  Center  at  Fort 
Lawton,  Seattle,  WA 

In  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
40  CFR  1500-1508,  the  Army  Reserve 
and  Navy  Reserve  will  prepare  an  EIS 
for  the  relocation  of  the  Naval  Reserve 
Readiness  Center  at  Lake  Union  and  the 
replacement  of  Army  Reserve  training 
facilities  currently  located  in  the  500 
Area  of  Fort  Lawton. 

Acting  as  Joint  Lead  Agencies,  Chief 
of  the  Naval  Reserve  and  the  U.S.  Army 
Reserve  will  analyze  the  environmental 
impacts  of  alternative  approaches  to 
meeting  each  agency’s  needs.  In 
conducting  the  analysis,  the  lead 
agencies  will  involve  the  public  and 
other  agencies.  The  process  will  be 
documented  in  Draft  and  Final 
Environmental  Impact  Statements 
(EISs). 

Currently,  the  Navy  reservists  in  the 
Seattle  area  train  at  the  Naval  Reserve 
Readiness  Center  at  Lake  Union,  located 
near  the  center  of  the  city.  The  City  of 
Seattle  wishes  to  acquire  that  facility 
and  incorporate  it  into  a  development 
project  called  the  Seattle  Commons.  In 
light  of  this,  Congress  has  requested  that 


the  Navy  identify  and  evaluate 
alternative  locations  for  a  new  Reserve 
Center  to  replace  the  Lake  Union 
facility. 

In  addition,  the  Army  Reserve 
training  facilities  located  within  the  500 
Area  of  Fort  Lawton  are  in  deteriorating 
condition  and  require  replacement.  The 
Army  Reserve  will  consider 
replacement  alternatives  of  these 
facilities  in  the  same  EIS. 

The  agencies’  preferred  alternative  is 
to  construct  and  oi>erate  a  new,  120,000 
square  foot  Joint  Use  Reserve  Center  at 
Fort  Lawton.  This  new  facility  would  be 
at  a  different  location  firom  the  facilities 
the  Army  Reserve  presently  uses  for 
weekend  training  and  would 
accommodate  the  indoor  training  needs 
of  approximately  1,300  Army  and  Navy 
Reservists.  The  Chief  of  Naval  Reserve 
and  the  U.S.  Army  Reserve  propose  that 
the  new  Joint  Use  Reserve  Center  site  be 
in  the  southwest  comer  of  Fort  Lawton, 
near  the  existing  Army  Reserve 
Headquarters  offices. 

The  EIS  will  evaluate  other  sites 
within  Fort  Lawton,  as  well  as  other 
Federally-owned  sites  in  the  Seattle 
area.  The  agencies’  decisionmakers  will 
also  consider  alternatives  involving 
separate,  rather  than  joint  facilities. 

They  will  also  consider  the  alternative 
of  taking  no  action.  The  evaluations  of 
the  reasonable  alternatives  will  be 
documented  in  the  EIS  and  made 
available  for  public  review  and 
comment  before  the  agencies  reach  a 
decision  as  to  how  they  will  meet  their 
needs  for  new  facilities. 

The  agencies  will  hold  a  public 
meeting  in  November  to  help  determine 
the  scope  of  the  EIS.  At  this  meeting  the 
Navy  and  the  Army  will  describe  the 
proposed  action  and  will  solicit 
comments  from  citizens,  agencies  and 
organizations  about  the  issues  and  the 
alternatives  to  be  addressed  in  the  EIS. 
The  date  and  time  of  the  meeting  will 
be  publicized  in  the  Seattle  Post- 
Intelligencer  and  the  Magnolia  News. 

The  Navy  Reserve  and  the  Army 
Reserve  welcome  comments  on  the 
process.  Questions  about  the  EIS 
process  may  be  directed  to  Mr.  Don 
Morris  At  (206)  396-5976.  Gimments 
may  be  addressed  to:  Engineering  Field 
Activity,  Northwest,  Naval  Facilities 
Engineering  Command,  (Attn:  Don 
Morris,  Code  232DM),  3505  N.W. 
Anderson  Hill  Road,  Silverdale,  WA 
98363-7929.  Please  provide  comments 
by  15  December  1994. 

Dated:  October  6, 1994. 

Saiindra  K.  Melancon, 

Alternate  Federal  Register  Liaison  Officer. 
(FR  Doc.  94-25149  Filed  10-11-94;  8:45  am] 
BILUNG  CODE  3810-AE-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Request 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  request. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  information  collection  request 
as  required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  October  19, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  7th  &  D 
Streets  SW.,  Room  5624,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  of 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director,  Office  of  Information 
Resources  Management,  publishes  this 
notice  with  attached  proposed 
information  collection  requests  prior  to 
submission  to  OMB.  For  each  proposed 
information  collection  request,  grouped 
by  office,  this  notice  contains  the 
following  information:  (1)  Type  of 
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review  requested,  e.g.,  new,  revision, 
extension,  existing,  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 

The  affected  public;  (5)  Reporting  and/ 
or  Recordkeeping  burden;  and  (6) 
Abstract.  Because  an  emergency  review 
is  requested,  the  additional  information 
to  be  requested  in  this  collection  is 
included  in  the  section  on  “Additional 
Information”  in  this  notice. 

Dated:  October  4, 1994. 

Ingrid  Kolb, 

Acting  Director,  Information  Resources 
Management  Service. 

Office  of  Postsecondary  Education 
Type  of  Review:  EMERGENCY 
Title:  Application  for  Designation  as  an 
Eligible  Institution  Under  Title  III 
Abstract:  Institutions  of  Higher 
Education  will  submit  this  form  in 
order  to  be  designated  as  eligible  to 
compete  for  grants  under  the  Higher 
Education  Act  of  1965,  as  amended. 
Title  III,  Parts  A  and  C. 

Additional  Information:  The  U.S. 
Department  of  Education  has 
requested  an  emergency  review  and 
approval  from  the  Office  of 
Management  and  Budget.  The 
Department’s  requested  approval  date 
is  October  19, 1994.  If  the  deadline 
date  for  transmittal  of  applications  for 
Title  III  eligibility  designation  is 
delayed,  the  Department  will  not  be 
able  to  notify  institutions  of  their 
eligibility  status  before  mid-April, 
1995.  Such  a  delay  in  the  Title  III 
eligibility  designation  will  delay  in 
the  competitions  for  new  awards 
under  Title  III  Part  A  Strengthening 
Institutions  Program  and  Part  C 
Endowment  Challenge  Grant  Program, 
and  the  newly  authorized  Hispanic- 
serving  Institutions  Program. 
Ultimately,  further  delay  in  the 
processing  of  this  collection 
submission  will  result  in  severe  time 
constraints  for  these  FY  1995  new 
grant  awards,  with  the  danger  that  the 
FY  1995  funds  will  remain 
unexpended  at  the  end  of  the  fiscal 
year. 

Frequency:  Annually 

Affected  Public:  Non-profit  institutions 

Reporting  Burden: 

Responses:  1,200 
Burden  Hours:  9,600 
Recordkeeping  Burden: 

Recordkeepers:  0 
Burden  Hours:  0. 

(FR  Doc  94-25110  Filed  10-11-94;  8:45  am) 
BU.UNQ  CODE  4000-0t-P 


DEPARTMENT  OF  ENERGY 

Restricted  Eligibility  Support  of 
Advanced  Coal  Research  at  U.S. 
Colleges  and  Universities 

AGENCY:  Department  of  Energy  (DOE), 
Pittsburgh  ^ergy  Technology  Center 
(PETC). 

ACTION:  Notice  of  restricted  eligibility. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.7(b),  it  intends  to  conduct  a 
competitive  Program  Solicitation  No. 
DE-PS22-95PC95200,  and  to  award,  on 
a  restricted  eligibility  basis,  financial 
assistance  (grants)  in  support  of 
advanced  coal  research  to  U.S.  colleges 
and  universities.  These  grants  will  be 
awarded  to  a  limited  number  of 
proposals  selected  on  the  basis  of 
scientific  merit,  subject  to  the 
availability  of  funds.  The  solicitation  is 
expected  to  be  available  on  October  7, 
1994,  and  proposals  must  be  received  by 
the  designated  DOE  office  on  December 
2, 1994.  The  solicitation  will  be 
distributed  on  3W‘,  double-sided/high 
density  discs  in  Word  Perfect  5.1 
format. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Donna  J.  Lebetz,  U.S.  Department  of 
Energy,  Pittsburgh  Energy  Technology 
Center,  P.O.  Box  10940  (MS  921-143), 
Pittsburgh,  PA  15236-0940,  AC  (412) 
892-6206.  Requests  for  solicitation 
copies  must  be  made  in  wrriting  or  be 
transmitted  via  facsimile  (FAX)  to  (412) 
892-6216. 

SUPPLEMENTARY  INFORMATION:  Through 
Program  Solicitation  DE-PS22- 
95PC95200,  the  DOE  is  interested  in 
applications  from  U.S.  colleges  and 
universities  (and  university-affiliated 
research  centers  submitting  applications 
through  their  respective  university)  for 
research  and  advanced  concepts  related 
to  coal  science  that  have  the  potential  to 
improve  our  fundamental  scientific  and 
technical  understanding  of  the  chemical 
and  physical  processes  in  coal 
conversion  and  utilization. 

Eligibility 

Applications  under  this  solicitation 
may  be  submitted  in  response  to  the 
requirements  of  the  (1)  University  Coal 
Research  (UCR)  Core  ftogram,  (2)  Joint 
University/Industry  Coal  Program,  or  (3) 
Technical  Topic  8  (CO2  Ocean  Disposal 
Experimentation). 

Application's  in  response  to  the  UCR 
Core  Program  or  the  Joint  University/ 
Industry  Coal  Researdi  Program  must 
address  coal  research  in  one  of  seven 
technical  topics:  (1)  Coal  Science;  (2) 
Coal  Surface  Science;  (3)  Reaction 
Chemistry;  (4)  Advanced  Process 


Concepts;  (5)  Engineering  Fundamentals 
and  Thermodynamics;  (6) 

Environment^  Science;  or  (7) 
Minimization  of  Environmental  Impact. 

For  Technical  Topic  8,  CO2  Ocean 
Disposal  Experimentation,  the  DOE  is 
seeking  applications  for  experimental 
resear^  to  ascertain  the  scientific  and 
technical  feasibility  of  promising 
methods  of  ocean  disposal  of  carbon 
dioxide  (CO2).  Carbon  dioxide  can  be 
disposed  in  the  ocean  as  a  gas,  solid  or 
liquid.  'The  three  most  economical 
methods  of  ocean  disposal  are  thought 
to  be  hydrate  formation,  dense  plume 
formation  and  unconfined  release,  at 
depths  of  200m-1500m  (“A  Research 
Needs  Assessment  for  the  Capture, 
Utilization  and  Disposal  of  Carbon 
Dioxide  from  Fossil-Fuel  Powered 
Plants.”  Volume  I,  Energy  Laboratory, 
Massachusetts  Institute  of  Technology, 
Cambridge,  Mass.;  pp.  13-19  (DE- 
FGO2-92ER30194.A00O,  August  1993)). 
Other  identifiable,  more  costly  methods 
of  disposal  include  dry  ice  injection  and 
very  deep  ocean  injection. 

Details  on  the  UCR  Core  Program,  the 
Joint  University/Industry  Coal  Research 
Program  and  Technical  Topic  8, 
eligibility  requirements,  budget 
limitations  and  technical  topic 
descriptions  are  contained  in  the 
Program  Solicitation. 

Awards 

DOE  anticipates  awarding  financial 
assistance  (grants)  for  each  project 
selected.  Approximately  $5.1  million  is 
available  for  the  Program  Solicitation: 

$4  million  is  for  the  UCR  Core  Program 
and  should  provide  funding  for  about  21 
financial  assistance  grants  (max.  DOE 
funding  of  $200,000  per  award);  $0.8 
million  in  set-aside  for  the  Joint 
University/Industry  Coal  Research 
Program,  which  should  support  2  grants 
(max.  DOE  funding  of  $400,000  per 
award);  and  $0.3  million  is  set-aside  for 
Technical  Topic  8,  which  should 
support  one  grant. 

Solicitation  Release  Date 

The  Program  Solicitation  is  expected 
to  be  ready  for  mailing  by  October  7, 
1994.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  in  the  Program 
Sohcitation  and  must  be  received  by  the 
Department  of  Energy  by  December  2, 
1994. 

Richard  D.  Rogus, 

Contracting  Officer,  Acquisition  and 
Assistance  Division. 

IFR  Doc.  94-25208  Filed  10-11-94;  8:45  am) 

BILLING  CODE  6460-<)1-«l 


Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Notices 


51583 


Golden  Field  Office;  Solicitation  for 
Financial  Assistance  Applications 

AGENCY:  Department  of  Energy. 

ACTION:  Solicitation  for  Hnancial 
assistance  applications.  Biomass  Power 
for  Rural  Development. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7,  is  annoimcing  its  intention  to 
solicit  responses  for  Federally  cost 
shared  collaborative  projects  that 
integrate  electricity  generation  and  rural 
development  through  biomass  based 
renewable  energy. 

ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office,  1617  Cole  Blvd.,  Golden, 
Colorado  80401,  Attention:  Ruth  E. 
Adams,  Contract  Specialist,  The 
telephone  number  is  303-275-4722. 

The  Contracting  Officer  for  this  action  is 
John  W.  Meeker. 

SUPPLEMENTARY  INFORMATION:  Through 
Cooperative  Agreements,  DOE  is 
proposing  to  undertake  renewable 
energy  commercialization  projects 
through  biomass  based  renewable 
energy  technologies  under  provisions  of 
the  Energy  Policy  Act  of  1992  (EPAct): 

Public  Law  102-486.  It  is  the  mutual 
goal  of  the  DOE  and  USDA  to  promote 
opportunities  for  nural  development  and 
sustainable  power  generating  capacity 
by  establishing  a  market  infrastructure 
that  integrates  dedicated  feedstock 
supply  systems  and  advanced  biomass 
power  production.  DOE  and  the  U.S. 
Department  of  Agriculture  (USDA)  are 
working  to  accelerate  the  establishment 
of  integrated  biomass  power  production 
systems  through  Federally  cost  shared, 
vertically  integrated,  economically 
sustainable  closed-loop  biomass  power 
generation  systems. 

Respondents  are  encouraged  to  form 
partnership  with  the  agriculture 
community,  industry,  power  producers, 
educational  institutions.  State  and  local 
governments,  and  other  interested 
parties,  to  pursue'deplo)nnent  of 
integrated  biomass  systems.  The 
partnerships  shall  demonstrate  how 
cooperative  efforts  can  lead  to 
sustaining,  economically  viable,  closed- 
loop  biomass  power  generation.  The 
projects  selected  should  focus  primarily 
on  the  production  of  power  from  energy 
crops,  however,  projects  proposing 
coproduction  will  also  be  considered  if 
power  is  the  primary  output.  Projects 
proposing  the  utilization  of  biomass 
wastes  or  residue  will  also  be 
considered,  as  long  as  dedicated  energy 
crops  are  the  primary  fuel  source. 


Projects  selected  under  this 
solicitation  may  be  eligible  for  Federal 
funds  through  DOE  cost  sharing  and 
may  also  be  eligible  for  frmds  through 
existing  USDA  authorities  and 
programs.  As  such,  respondents  are 
encouraged  to  identify  USDA 
authorities  and  programs  and  their 
applicability  to  this  project.  The 
required  end-goal  of  the  program  is  for 
sustaining  operations  without  Federal 
assistance. 

Respondents  will  be  required  to 
submit  a  feasibility  study  which 
addresses  technical,  environmental  and 
economic  aspects  of  project 
implementation  and  a  business  plan 
indicating  project  sustainability 
following  Federal  assistance.  Eleven 
studies  are  currently  funded  through  the 
National  Renewable  Energy  Laboratory 
(NREL)  to  evaluate  economic 
development  through  biomass 
technologies  and  systems.  The 
integrated  biomass  systems  being 
studied  are  inclusive  of  feedstock 
production  and  conunercial  scale 
conversion  technologies  for  the 
production  of  electric  power  and  liquid 
biofuels.  Additional  information 
regarding  these  studies  is  available  upon 
request  through  DOE. 

Solicitation  number  DE-RP36- 
95G010052  will  include  complete 
information  on  the  program  including 
technical  aspects,  funding,  application 
preparation,  and  selection  and  proposal 
evaluation  criteria.  Multiple  awards  are 
anticipated,  subject  to  the  availability  of 
appropriations  on  or  before  September 
30, 1995.  Issuance  of  the  solicitation  is 
planned  for  December  1, 1994  with 
responses  due  120  days  following 
solicitation  release.  Requests  for  the 
solicitation  must  be  in  writing  and 
directed  to  Ruth  E.  Adams.  Facsimiles 
are  acceptable  and  can  be  transmitted  to 
(303)  275^790. 

Issued  in  Golden,  Colorado,  on  October  3, 
1994. 

John  W.  Meeker, 

Chief,  Procurement,  GO. 

(FR  Doc.  94-25209  Filed  10-11-94;  8:45  am) 
BILUNG  CODE  64S(M)1-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT94-70-000] 

Algonquin  LNG,  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

October  5, 1994. 

Take  notice  that  on  September  30, 
1994,  Algonquin  LNG,  Inc.  (Algonquin 
LNG)  tender^  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 


No.  1,  First  Revised  Sheet  No.  200.  The 
proposed  effective  date  of  the  tariff 
sheet  is  November  1, 1994. 

Algonquin  LNG  states  that  the 
purpose  of  this  filing  is  to  revise 
Algonquin  LNG’s  index  of  purchasers. 

Algonquin  LNG  states  that  copies  of 
this  filing  were  served  upon  each 
affected  party  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.14  and  385.211  of  the  Commission’s 
Rules  of  Practice  and  Procedures.  All 
such  motions  or  protests  should  be  filed 
on  or  before  October  13, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-25132  Filed  10-11-94;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  MT94-28-000] 

Canyon  Creek  Compression  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  5, 1994. 

Take  notice  that  on  September  30, 
1994,  Canyon  Creek  Compression 
Company  (Canyon  Creek)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  First 
Revised  Sheet  Nos.  18, 19,  28,  29  and 
189. 

Canyon  Creek  states  that  the  purpose 
of  the  filing  is  to  revise  currently 
effective  tariff  provisions  to  comport 
with  the  requirements  of  Order  No.  566. 

Canyon  Qeek  requested  waiver  of  the 
Commission’s  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  November  1, 1994. 

Canyon  Creek  states  that  copies  of  the 
filing  eue  being  mailed  to  Canyon 
Creek’s  jurisdictional  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
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All  such  protests  should  be  filed  on  or 
before  October  13, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bwome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-25131  Filed  10-11-94;  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  TM9&-2-22-000] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas  - 
H  Tariff 

October  5, 1994. 

Take  notice  that  on  September  30, 
1994,  CNG  Transmission  Corporation 
(CNG),  pursuant  to  Section  4  of  the 
Natural  Gas  Act  and  Sections  of  the 
General  Terms  and  Conditions  of  its 
tariff  (General  Terms),  tendered  for 
filing  to  be  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  November  1, 1994: 

Third  Revised  Sheet  No.  31 
Fifth  Revised  Sheet  No.  32 
Fifth  Revised  Sheet  No.  33 
Second  Revised  Sheet  No.  34 
Fourth  Revised  Sheet  No.  35 
Fourth  Revised  Sheet  No.  36 

CNG  states  that  the  purpose  of  this 
filing  is  to  revise  CNG’s  rates  to  reflect 
CNG’s  annual  TCRA  rate  adjustment 
and  to  revise  the  TCRA  surcharge  to 
provide  for  the  flow  through  of:  (1)  the 
balance  in  the  Unrecovered 
Transportation  Cost  Account;  (2)  the 
balance  in  the  Unrecovered  Fuel  Cost 
Reimbursement  Subaccount;  (3)  a 
portion  of  the  interruptible  service 
revenues;  and  (4)  penalty  revenues 
received  from  affiliated  companies. 

CNG  states  that  copies  of  tne  filing 
were  served  upon  affected  customers 
and  interested  state  commissions. 
Copies  of  the  filing  are  also  available 
during  regular  business  hours  at  CNG's 
offices  in  Clarksburg,  West  Virginia. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1994. 


Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  ^mmission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-25115  Filed  10-11-94;  8:45  am) 
BHJJNG  OOOC  •717-Ot-M 


[Docket  No.  RP95-1-000] 

Colorado  Interstate  Gas  Company; 
Tariff  Filing 

October  5, 1994. 

Take  notice  that  on  September  30, 
1994,  Colorado  Interstate  Gas  Company 
(CIG),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  revised  tariff  sheets,  as  listed  in 
the  attached  Appendix  A,  to  be  effective 
November  1, 1994. 

QG  proposes  revisions  to  nomination 
timing,  storage  service,  capacity  release, 
request  for  service,  the  Joint  Monthly 
Operating  Plan  Meeting  and  gas 
specifications  for  the  Valley  Line. 

CIG  states  that  copies  of  this  filing 
were  served  upon  all  QG  transportation 
customers  and  State  Commissions 
where  QG  provides  transportation 
service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §§  385. 211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  October  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretaiy. 

Appendix  A — List  of  Tariff  Sheets 

Second  Revised  Sheet  No.  34 
Second  Revised  Sheet  No.  35 
Second  Revised  Sheet  No.  36 
Second  Revised  Sheet  No.  3? 

Second  Revised  Sheet  No.  56 


Second  Revised  Sheet  No.  57 
Second  Revised  Sheet  No.  58 
Second  Revised  Sheet  No.  59 
First  Revised  Sheet  No.  69 
First  Revised  Sheet  No.  84 
First  Revised  Sheet  No.  85 
First  Revised  Sheet  No.  86 
Second  Revised  Sheet  No.  101 
Second  Revised  Sheet  No.  102 
Second  Revised  Sheet  No.  Ill 
Second  Revised  Sheet  No.  112 
Second  Revised  Sheet  No.  113 
Second  Revised  Sheet  No.  114 
Second  Revised  Sheet  No.  126 
Second  Revised  Sheet  No.  127 
First  Revised  Sheet  No.  145 
First  Revised  Sheet  No.  146 
Second  Revised  Sheet  No.  148 
First  Revised  Sheet  No.  151 
Second  Revised  Sheet  No.  159 
Second  Revised  Sheet  No.  160 
Second  Revised  Sheet  No.  161 
Second  Revised  Sheet  No.  162 
Second  Revised  Sheet  No.  178 
Second  Revised  Sheet  No.  179 
Second  Revised  Sheet  No.  180 
Second  Revised  Sheet  No.  228 
Original  Sheet  No.  228A 
Original  Sheet  No.  228B 
Original  Sheet  No.  228C 
Second  Revised  Sheet  No.  229 
Second  Revised  Sheet  No.  231 
First  Revised  Sheet  No.  232 
Second  Revised  Sheet  No.  233 
First  Revised  Sheet  No.  234 
First  Revised  Sheet  No.  235 
First  Revised  Sheet  No.  236 
First  Revised  Sheet  No.  241 
First  Revised  Sheet  No.  242 
First  Revised  Sheet  No.  244 
First  Revised  Sheet  No.  245 
First  Revised  Sheet  No.  252 
First  Revised  Sheet  No.  253 
First  Revised  Sheet  No.  254 
First  Revised  Sheet  No.  255 
First  Revised  Sheet  No.  256 
First  Revised  Sheet  No.  257 
First  Revised  Sheet  No.  258 
First  Revised  Sheet  No.  276 
First  Revised  Sheet  No.  278 
First  Revised  Sheet  No.  299 
First  Revised  Sheet  No.  301 
First  Revised  Sheet  No.  325 
First  Revised  Sheet  No.  326 
First  Revised  Sheet  No.  327 

[FR  Doc.  94-25120  Filed  10-11-94;  8:45  am) 

BILUNQ  CODE  6717-01-M 


[Docket  No.  TM95-2-2-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  5, 1994. 

Take  notice  that  on  September  30, 
1994,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee)  submitted 
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for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  Third 
Revised  Sheet  No.  4,  with  a  proposed 
effective  date  of  November  1, 1994. 

East  Tennessee  states  Third  Revised 
Sheet  No.  4  reflects  changes  to  its 
transportation  cost  rate  adjustment 
pursuant  to  Section  25  of  its  General 
Terms  and  Conditions.  East  Tennessee 
further  states  Third  Revised  Sheet  No.  4 
also  incorporates  the  FT-A  base 
transportation  reservation  rate  for  year  2 
under  East  Tennessee’s  restructured 
services  pursuant  to  Section  40  of  its 
General  Terms  and  Conditions. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all 
affected  customers  and  state  regulatory  . 
commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  Sections  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
October  13, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-25113  Filed  10-11-94;  8:45  am) 
BILUNO  CODE  6717-01-M 

[Docket  No.  TM95-1 -1 1 3-000] 

Gasdel  Pipeline  System,  Inc.;  Notice  of 
Change  in  Annual  Charge  Adjustment 

October  5, 1994. 

Take  notice  that  on  September  30, 
1994,  Gasdel  Pipeline  System,  Inc. 
(Gasdel)  tendered  for  filing  and 
acceptance  to  be  a  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1-A, 
Second  Revised  Sheet  No.  5. 

Gasdel  states  that  the  purpose  of  this 
filing  is  to  revise  its  Annual  Charge 
Adjustment  surcharge  in  order  to 
recover  the  Commission’^  annual 
charges  for  the  1994  fiscal  year.  Gasdel 
has  requested  that  the  Commission 
waive  the  30  day  notice  requirement  of 
§  154.51  of  the  Commission’s 
regulations  and  accept  the  tariff  sheet  to 
become  effective  on  October  1, 1994.  In 
the  alternative,  Gasdel  requests  an 
effective  date  of  November  1, 1994  and 


has  submitted  an  alternate  tariff  sheet 
which  reflects  this  later  effective  date. 

Gasdel  states  that  copies  of  the  filing 
have  been  mailed  to  all  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211  and  385.214).  Such  motions  or 
protests  should  be  filed  on  or  before 
October  13, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  desiring  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-25114  Filed  10-11-94;  8:45  am) 
BILUNG  CODE  6717-01-M 

[Docket  No.  TM95-2-1 10-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Proposed  Changes  in  FERC  Gas 
Tariff 

October  5, 1994. 

Take  notice  that  on  September  30, 
1994,  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Seventh  Revised 
Sheet  No.  4.  The  proposed  effective  date 
of  this  revised  tariff  sheet  is  November 
1, 1994. 

Iroquois  states  that  pursuant  to  Part 
154  of  the  Commission’s  regulations  and 
§  12.3  of  the  General  Terms  and 
Conditions  of  its  tariff,  Iroquois  is  filing 
the  referenced  tariff  sheet  and 
supporting  workpapers  as  part  of  its 
annual  update  of  its  Deferred  Asset 
Surcharge  to  reflect  a  scheduled 
reduction  in  the  annual  revenue 
requirement  associated  with  its  Deferred 
Asset  for  the  Amortization  period 
commencing  November  1, 1994,  as  well 
as  to  reflect  other  changed  factors  used 
to  derive  Iroquois’  effective  rates 
pursuant  to  its  general  Section  4  rate 
filing  in  Docket  No.  RP94-72-000.  The 
revised  tariff  sheet  reflects  a  decrease  of 
$.0003  per  Dth  in  Iroquois’  effective 
Deferred  Asset  Surcharge  for  Zone  1 
(from  $.0013  to  $.0010  per  Dth),  a 
decrease  in  the  Zone  2  surcharge  of 
$.0002  per  Dth  (from  $.0011  to  $.0009 
per  Dth),  and  a  decrease  in  the  Inter- 


Zone  surcharge  of  $.0005  per  Dth  (from 
$.0024  to  $.0019  per  Dth). 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 

DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-25119  Filed  10-11-94;  8:45  am) 
BILUNG  CODE  6717-01-M 

[Docket  No.  TM95-2-25-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

October  5, 1994. 

Take  notice  that  on  September  30, 
1994,  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  November  1,'1994: 

Seventh  Revised  Sheet  No.  5 
Seventh  Revised  Sheet  No.  6 
Seventh  Revised  Sheet  No.  7 
Second  Revised  Sheet  No.  8 

MRT  states  that  the  purpose  of  the 
filing  is  to  adjust  the  Fuel  Use  and  Loss 
Percentages  under  its  Rate  Schedules 
FTS,  SCT,  ITS,  FSS  and  ISS  pursuant  to 
Section  24  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1. 

MRT  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its  affected 
customers  and  the  State  Commissions  of 
Arkansas.  Illinois  and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
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All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-25116  Filed  10-11-94;  8:45  am) 
BILUNG  CODE  S717-01-M 


[Docket  No.  RP94-80-00ei 

National  Fuel  Gas  Supply  Corporation; 
Tariff  Filing 

October  5, 1994. 

Take  notice  that  on  September  30, 
1994,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 

Third  Revised  Volume  No.  1,  Third 
Revised  Sheet  Nos.  2,  3,  205,  236  and 
237;  First  Revised  Fourth  Revised  Sheet 
No.  6;  and  Second  Revised  Sheet  No. 
205A. 

National  states  that  these  tariff  sheets 
are  submitted  to  (1)  update  the  table  of 
contents  in  National’s  tariff  to  reflect  the 
addition  of  the  P-2  and  IR-2  Rate 
Schedules,  (2)  revise  Sheet  No.  6  to 
remove  a  reference  to  the  GSS  Rate 
Schedule  which  was  terminated  in  the 
merger  of  National  and  Peim-York 
Energy  Corporation,  and  (3)  to  include 
the  necessary  references  to  the  IR-2  and 
P-2  Rate  Schedules  on  Sheet  Nos.  205, 
205A,  236,  and  237,  which  were 
inadvertently  overlooked  in  National’s 
July  25, 1994  compliance  filing  in  this 
proceeding. 

National  states  that  a  copy  of  this 
filiiig  was  posted  pursuant  to  §  154.16  of 
the  Commission’s  Regulations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  October  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-25126  Filed  10-11-94;  8:45  am) 

BILUNG  CODE  S717-0f-M 


[Docket  No.  MT94-3(M>00] 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  in  FERC 
Gas  Tariff 

October  5, 1994. 

Take  notice  that  on  September  30, 
1994,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  First  Revised 
Sheet  Nos.  35,  36,  59,  60,  77,  78,  93,  94, 
109, 110, 123  and  134,  and  Second 
Revised  Sheet  No.  360. 

Natural  states  that  the  purpose  of  the 
filing  is  to  revise  currently  effective 
tariff  provisions  to  comport  with  the 
requirements  of  Order  No.  566. 

Natural  requested  waiver  of  the 
Commission’s  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  November  1, 1994. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural’s 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  protests  should  be  filed  on  or 
before  October  13, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-25129  Filed  10-11-94;  8:45  am] 
BH.UNQ  CODE  6717-01-M 


[Docket  No.  CP94-817-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Application 

October  5, 1994. 

Take  notice  that  on  September  29, 
1994,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 


Lombard,  Illinois,  60148,  filed  in  Docket 
No.  CP94-817-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  r*jquesting  authorization  to 
constnK  t  and  operate  2.86  miles  of  36 
inch  loop  line  in  Effingham  County, 
Illinois,  to  accommodate  an  additional 
32  Mmcf  per  day  of  gas  firoih  Natural’s 
Loudon  Storage  Field  to  the  Chicago 
market  area,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  that  this  proposal  will 
result  in  the  No.  3  line  of  Natural's  Gulf 
Coast  Mainline  extending  from  the 
immediate  outlet  of  Natural’s  Loudon 
Storage  Field  northward  toward  the 
Chicago  maricet  area.  It  is  further  stated 
that  this  additional  loop  will  benefit 
Natural’s  system  by  improving  the 
utilization  of  the  existing  certificated 
peak  daily  deliverability  at  Loudon. 

It  is  estimated  that  the  facilities  for 
this  project  will  cost  approximately 
$2.83  million,  which  Natural  proposes 
to  finance  with  funds  on  hand. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
26, 1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 
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Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 

Lois  D.  Casbell, 

Secretary. 

IFR  Doc  94-25133  Filed  10-11-94;  8:45  ami 
BILLING  CODE  S717-01-M 


[Docket  No.  TM95-1-31-0001 

NorAm  Gas  Transmission  Company; 
Notice  of  Filing 

October  5, 1994. 

Take  notice  that  on  September  30, 

1994  NorAm  Gas  Transmission 
Company  (NGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets,  effective  November 
1, 1994: 

Sixth  Revised  Sheet  No.  4 
•Sixth  Revised  Sheet  No.  4.1 

NGT  states  that  these  revised  tariff 
sheets  are  filed  to  adjust  NGT’s  fuel 
percentage  tracker  pursuant  to  the 
Stipulation  and  Agreement  approved  in 
Do^et  No.  RP93-3-000  on  September 
23, 1993. 

Any  person  desiring  to  be  heard  or 
protest  the  proposed  tariff  sheets  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rules  214  and  211  of 
the  Commission’s  Rule  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211). 

All  such  motions  or  protests  should  He 
filed  on  or  before  October  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-25112  Filed  10-11-94;  8:45  ami 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-220-004] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

October  5, 1994. 

Take  notice  that  on  September  30, 
1994,  NcMrthwest  Pipeline  Corporation 
(Northwest)  tender^  for  filing  as  part  of 


its  FERC  Gas  Tariff,  the  following  tariff 
sheets: 

Third  Revised  Volume  No.  1 
Substitute  Fourth  Revised  .Sheet  No.  5 
Substitute  Fourth  Revised  Sheet  No.  5-A 
Substitute  Fourth  Revised  Sheet  No.  8 
Substitute  First  Revised  Sheet  No.  272 
Third  Revised  Sheet  No.  375 
Second  Revised  Sheet  No.  376 
Third  Revised  Sheet  No.  377 

Original  Volume  No.  2 
Substitute  Nineteenth  Revised  Sheet  No.  2 
Substitute  Twelfth  Revised  Sheet  No.  2.1 
Substitute  Eighteenth  Revised  Sheet  No.  2-A 

Northwest  states  that  the  tariff  sheets 
listed  above  have  not  previously  been 
filed  with  the  Commission.  Northwest 
also  moves  to  place  into  effect  certain 
tariff  sheets  that  were  accepted  for  filing 
by  the  Commission  in  its  Suspension 
Order  dated  May  26, 1994,  listed  in 
Appendix  A  to  its  filing  that  are 
unchanged  &om  Northwest’s  original 
April  29, 1994,  filing  in  Docket  No. 
RP94-220-000. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  (1)  move  to  place  into 
effect,  on  November  1, 1994,  the  above 
listed  tariff  sheets  and  the  tariff  sheets 
accepted  and  suspended  by  the 
Commission’s  Order  Accepting  and 
Suspending  Tariff  Sheets,  Subject  to 
Refund  and  Conditions,  Rejecting  Other 
Tariff  Sheets  and  Establishing  a  Hearing, 
67  FERC  161,236  (1994),  order  on  reh’g 
and  clarification,  68  FERC  161,187 
(1994)  and  (2)  file  certain  substitute 
pages  to  Northwest’s  Statement  P 
testimony  in  this  proceeding. 

Northwest  states  that  this  filing  has 
been  served  upon  the  parties  appearing 
on  the  Commission’s  official  service  list 
in  the  referenced  proceeding  which 
includes  Northwest’s  affected 
jurisdictional  customers  and  the  state 
regulatory  Commissions  in  Northwest’s 
service  area  interested  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §  385.211  of  the  Commission’s 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  October  13, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-25123  Filed  10-11-94;  8:45  am) 
BILUNO  CODE  6717-Ot-M 


[Docket  No.  TM95-2-28-0001 

Panhandle  Eastern  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  5, 1994. 

Take  notice  that  on  September  30, 
1994,  Panhandle  Eastern  Pipeline 
Company  (Panhandle)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets,  with  a  proposed 
effective  date  of  November  1, 1994: 

Twelfth  Revised  Sheet  No.  4 
Twelfth  Revised  Sheet  No.  5 
Twelfth  Revised  Sheet  No.  6 
Twelfth  Revised  Sheet  No.  7 
Twelfth  Revised  Sheet  No.  8 

Panhandle  states  that  this  filing  is 
made  in  accordance  with  Section  24 
(Fuel  Reimbursement  Adjustment)  of 
the  General  Terms  and  Conditions  in 
Panhandle’s  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  Panhandle  states 
that  the  revised  tariff  sheets  filed 
herewith  the  following  changes  to  the 
Fuel  Reimbursement  Percentages: 

(1)  a  .05%  incoease  in  the  Gathering 
Fuel  Reimbursement  Percentage; 

(2)  a  .08%  increase  in  the  Field  Zone 
Fuel  Reimbursement  Percentage; 

(3)  No  change  in  the  Market  Zone  Fuel 
Reimbursement  Percentage; 

(4)  No  change  in  the  Injection  and 
Withdrawal  Field  Arra  Storage 
Reimbursement  Percentage;  and 

(5)  No  change  in  the  Injection  and 
Withdrawal  Market  Area  Storage  Fuel 
Reimbursement  Percentages. 
Panhandle  states  that  copies  have 

been  served  on  all  customers  subject  to 
the  tariff  sheets  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426,  in  accordance  with  such 
motions  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  mu.st 
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file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-25118  Filed  10-11-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-1 73-002] 

Southern  Natural  Gas  Company; 

Notice  of  Refund  Report 

October  5, 1994. 

Take  notice  that  on  September  30, 
1994,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  a  refund 
report  pursuant  to  Section  35  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1  and  the  letter  order  issued 
in  Docket  No.  RP94-173-000  by  the 
Office  of  Pipeline  and  Producer 
Regulation  on  March  28, 1994.  These 
refund  levels  result  from  the 
termination  of  Southern’s  Account  191 
balance  and  are  reflected  on  Second 
Substitute  Original  Sheet  No.  34A. 

Southern  seeks  in  this  filing  to 
eliminate  the  final  Account  191  balance 
as  of  July  31, 1994  which  includes  the 
Account  191  balance  as  of  October  31, 
1993,  all  postings  to  the  account  during 
the  nine  month  close-out  period  and  the 
previous  unpaid  accrual  balance  that 
has  subsequently  been  paid. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure 
(§  385.211).  All  such  protests  should  be 
filed  on  or  before  October  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-25124  Filed  10-11-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  MT94-29-000] 

Stingray  Pipeline  Company;  Proposed 
Changes  in  FERC  Gas  Tariff 

October  5, 1994. 

Take  notice  that  on  September  30, 
1994,  Stingray  Pipeline  Company 
(Stingray)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 


Volume  No.  1,  First  Revised  Sheet  Nos. 
44,  45,  53,  54  and  196. 

Stingray  states  that  the  purpose  of  the 
filing  is  to  revise  currently  effective 
tariff  provisions  to  comport  with  the 
requirements  of  Order  No.  566. 

Stingray  requested  waiver  of  the 
Commission’s  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  November  1, 1994. 

Stingray  states  that  copies  of  the  filing 
are  being  mailed  to  Stingray’s 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  protests  should  be  filed  on  or 
before  October  13, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-25130  Filed  10-11-94;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  MT94-31-000] 

Trailblazer  Pipeline  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  5, 1994. 

Take  notice  that  on  September  30, 
1994,  Trailbltjzer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  First  Revised  Sheet  Nos. 
19,  20,  29,  30  and  199. 

Trailblazer  states  that  the  purpose  of 
the  filing  is  to  revise  currently  effective 
tariff  provisions  to  comport  with  the 
requirements  of  Order  No.  566. 

Trailblazer  requested  waiver  of  the 
Commission’s  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  November  1, 1994. 

Trailblazer  states  that  copies  of  the 
filing  are  being  mailed  to  Trailblazer’s 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 


Washington,  D.C.  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  protests  should  be  filed  on  or 
before  October  13, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-25128  Filed  10-11-94;  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-430-000] 

Transcontinental  Gas  Pipeline 
Corporation;  Filing 

October  5, 1994. 

Take  notice  that  on  September  30, 
1994,  Transcontinental  Gas  Pipeline 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  certain  revised 
tariff  sheets  enumerated  in  Appendix  A 
attached  to  the  filing. 

TGPL  states  that  the  instant  filing  is 
submitted  pursuant  to  Section  44of  the 
General  Terms  and  Conditions  of 
TGPL’s  Volume  No.  1  Tariff  which 
provides  that  TGPL  will  reflect  in  its 
rates  the  costs  incurred  for  the 
transportation  and  compression  of  gas 
by  others  (hereinafter  TBO).  Section  44 
provides  that  TGPL  will  file  to  reflect 
net  changes  in  its  TBO  rates  at  least  30 
days  prior  to  the  November  1  effective 
date  of  each  annual  TBO  filing. 
Appendix  B  attached  to  the  filing,  sets 
forth  TGPL’s  estimated  TBO  demand 
costs  for  the  period  November  1, 1994 
through  October  31, 1995,  and  the 
derivation  of  the  TBO  unit  rate  reflected 
on  the  tariff  sheets  included  in 
Appendix  A. 

In  accordance  with  the  revised  filing 
requirements  in  Commission  Order  No. 
568,  and  the  provisions  of 
§  154.63(b)(l)(v)  of  the  Commission’s 
Regulations,  TGPL  submits  in  Appendix 
C  attached  to  the'  filing  a  redlined 
version  of  the  tariff  sheets  submitted  in 
the  instant  filing. 

On  this  date,  TGPL  states  that  it  is 
serving  copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
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North  Capitol  Street,  N.E.  Washington, 
D.C.  20426,  in  accordance  with 
§  385.214  and  §  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  94-25121  Piled  10-11-94;  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  Wo.  RP92-1 37-030] 

Transcontinental  Gas  Pipeline 
Corporation;  Tariff  Filing 

October  5, 1994. 

Take  notice  that  on  Septemlier  30, 
1994,  Transcontinental  Gas  Pipeline 
Corporation  (TGPL)  herewith  submits 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  certain 
revised  tariff  sheets  which  tariff  sheets 
are  enumerated  in  Appiendix  A  attached 
to  the  filing.  The  tariff  sheets  are 
proposed  to  be  effective  as  set  forth  in 
Appendix  A  to  the  filing. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  revise  §^.8  of  TGPL’s 
Rate  St:hedules  FT  and  IT  in  compliance 
with  the  Commission’s  order  issued 
August  31, 1994  in  the  referenced 
dockets  (August  31  Order).  The  August 
31  Order  directed  TGPL  to  file  within  30 
days  of  said  order,  modified  tariff  sheets 
which  explain  the  limited  appliciibility 
of  TGPL’s  historical  imbalance  tariff 
provisions.  TGPL  has  complied  with 
such  directive  by  inserting  a  new 
§  5.8(a)  into  Rate  Schedules  FT  and  IT. 

TGPL  states  that  copies  of  the  instant 
filing  are  being  mailed  to  customers. 
State  Commissions  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E. 
Washington,  D.C.  20426,  in  accordance 
with  §  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  protests 
should  be  fil^  on  or  before  October  13, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commis.sion  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-25127  Filed  10-11-94;  8:45  am) 
BILLING  CODE  CTIT-Ot-M 


[Docket  No.  TM95-2-30-000] 

Trunkline  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

October  5, 1994. 

Take  notice  that  on  September  30, 
1994,  Trunkline  Gas  Company 
(Trunkline)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  November  1, 1994. 

.Seventh  Revised  Sheet  No.  6 
Seventh  Revised  Sheet  No.  7 
Seventh  Revised  Sheet  No.  8 
Seventh  Revised  Sheet  No.  9 
.Seventh  Revised  Sheet  No.  10 

Trunkline  states  that  this  filing  is 
being  made  in  accordance  with  Section 
22  (Fuel  Reimbursement  Adjustment)  of 
the  General  Terms  and  Conditions  in 
Trunkline’s  FERC  Gas  Tariff,  First 
Revised  Voliune  No.  1. 

Trunkline  further  states  that  the 
revised  tariff  sheets  filed  herewith 
reflect:  (1)  a  0.66%  increase  (Field  Zone 
to  Zone  2),  a  0.51%  increase  (Field  Zone 
to  Zone  IB),  a  0.33%  increase  (Field 
Zone  to  Zone  lA),  a  0.19%  increase 
(Field  Zone  only),  a  0.48%  increase 
(Zone  lA  to  Zone  2),  0.33%  increase 
(Zone  lA  to  Zone  IB),  a  0.34%  increase 
(Zone  IB  to  Zone  2),  a  0.15%  increase 
(Zone  lA  only),  a  0.19%  increase  (Zone 
IB  only)  and  a  0.16%  (Zone  2  only) 
increase  to  the  Current  Fuel 
Reimbursement  Percentages,  pursuant 
to  Section  22.3;  and  (2)  a  0.13%  increase 
to  all  zones  in  the  Annual  Fuel 
Reimbursement  Surcharge,  pursuant  to 
Section  22.4. 

Trunkline  states  that  copies  of  this 
filing  have  been  served  on  all 
jurisdictional  transportation  customers 
and  applicable  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with 
§§  38.5.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-25117  Filed  10-11-94;  8:45  ami 
BILUNQ  CODE  6717-01-M 


[Docket  No.  RP94-365-002] 

Williams  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  5, 1994. 

Take  notice  that  on  September  30, 
1994,  Williams  Natural  Gas  Company 
(WNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets: 

Second  Substitute  .Second  Revised  Sheet 

Nos.  7  and  8 

The  proposed  effective  date  of  these 
tariff  sheets  is  September  17, 1994. 

WNG  states  that  it  made  a  filing  on 
August  17, 1994,  as  amended  on  August 
19, 1994,  to  collect  additional  take-or- 
pay  buyout,  buydown,  and  contract 
reformation  costs.  Such  filing  was  made 
pursuant  to  Article  II,  Section  10  of  the 
Stipulation  and  Agreement  dated 
November  24, 1992  (November  24  S  It 
A),  approved  by  Commission  Order 
dated  March  12, 1993,  (61  FERC  61, 

240)  and  Article  14  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 

By  order  issued  September  15, 1994 
(September  15  order),  the  Commission 
accepted  the  filing  to  be  effective 
September  17, 1994,  subject  to  refund 
conditions  in  the  order.  WNG  states  that 
the  instant  filing  is  being  made  to 
comply  with  the  September  15  order. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  WNG’s  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  October  13, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  pnx.'eedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
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available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-25122  Filed  10-11-94;  8:45  am] 
BILLING  CODE  6717-OV-M 


[Docket  Nos.  RP94-1 72-001  and  RP94^05- 
001] 

Williams  Natural  Gas  Company;  Notice 
of  Technical  Conference 

October  5, 1994 

In  the  Commission’s  order  issued  on 
August  3, 1994  in  the  above-captioned 
proceeding,  the  Commission  ordered 
that  a  technical  conference  be  convened 
to  resolve  issues  raised  by  the  filing. 

The  conference  to  address  the  issues  has 
been  scheduled  for  October  25, 1944,  at 
10:00  a.m.  in  a  room  to  be  designate  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First  Street 
NE.,  Washington,  D.C.  20426. 

Williams  should  have  technical  and 
accounting  stafl^  available  in  order  to 
discuss  the  concerns  raised  in  the 
August  3  order,  especially  ordering 
paragraph  C  and  to  discuss  Williams’ 
September  2, 1994,  response  thereto.  In 
particular,  Williams  should  have  staff 
available  who  can  provide  a  detailed 
explanation  of  Williams’  fuel  and  loss 
reimbursement  calculations,  to  discuss 
other  methods  of  calculation  and  to 
discuss  the  data  available  to  perform  the 
calculations. 

Williams  should  also  provide  the 
parties  with  the  monthly  listing  of 
metered  fuel  usage  referred  to  under 
item  no.  4  of  its  September  2,  response. 
In  addition,  Williams  should  provide  a 
gas  account,  in  dth,  similar  to  the  one 
shown  on  pages  520  and  521  of  its  Form 
2,  for  each  month  from  January  1, 1993 
through  December  31, 1994.  The  gas 
account  should  show  fuel  usage  and  lost 
and  unaccounted  for  gas  and  should 
contain  actual  figures  for  each  month 
without  any  estimates.  Williams  should 
provide  the  dth/mcf  conversion 
fector(s). 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-25125  Filed  10-11-94;  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  ER93-W-006,  et  al.] 

Oelmarva  Power  &  Light  Company,  et 
al.,  Electric  Rate  and  Corporate 
Regulation  Filings 

October  4, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Delmarva  Power  &  Light  Company 

[Docket  No.  ER93-96-006  ] 

Take  notice  that  on  September  26, 
1994,  Delmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  its 
compliance  refund  report  in  the  above- 
referenced  docket. 

Comment  date:  October  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER94-1 267-000] 

Take  notice  that  on  September  29, 
1994,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison)  tendered 
for  Filing  an  amendment  to  its  filing  in 
the  above  docket. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Power  Authority  of  the  State  of  New 
York. 

Comment  date:  October  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Idaho  Power  Company 
[Docket  No.  ER94-1 343-000] 

Take  notice  that  on  September  23, 
1994,  Idaho  Power  Company  (IPC) 
tendered  for  filing  an  amendment  to  its 
FERC  Electric  Tariff,  Second  Revised 
Volume  No.  1. 

Comment  date:  October  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Madison  Gas  and  Electric  Company 
[Docket  No.  ER94-1426-000] 

Take  notice  that  on  September  2, 

1994,  Madison  Gas  and  Electric 
Company  (MGE)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  revisions  to  its  Power  Sales 
Tariff.  MGE  respectfully  requests  an 
effective  date  of  September  1, 1994. 

Comment  date:  October  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  San  Diego  Gas  &  Electric  Company 
[Docket  No.  ER94-1449-000] 

Take  notice  that  on  August  23, 1994, 
San  Diego  Gas  &  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  October  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  San  Diego  Gas  &  Electric  Company 
[Docket  No.  ER94-1455-000] 

Take  notice  that  on  August  23, 1994, 
San  Diego  Gas  &  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 


Comment  date:  October  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  San  Diego  Gas  &  Electric  Company 
[Docket  No.  ER94-1 4 84-000] 

Take  notice  that  on  September  2, 

1994,  San  Diego  Gas  &  Electric 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  dote;  October  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  San  Diego  Gas  &  Electric  Company 
[Docket  No.  ER94-1485-000] 

Take  notice  that  on  August  23, 1994, 
San  Diego  Gas  &  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  October  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PSI  Energy,  Inc. 

[Docket  No.  ER94-1 5 17-000] 

Take  notice  that  PSI  Energy,  Inc.  (PSI) 
on  September  26, 1994,  tendered  for 
filing  an  amended  Service  Schedule  in 
the  FERC  filing  in  Docket  No.  ER94- 
1517-000  to  comply  with  a  FERC  Staff 
revest. 

Copies  of  the  filing  were  served  on  the 
Rainbow  Energy  Marketing  Corporation, 
North  Dakota  Public  Service  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  October  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  W^isconsin  Power  &  Light  Company 

[Docket  No.  ER94-1 604-000] 

Take  notice  that  on  August  29, 1994, 
Consolidated  Water  Power  Company 
tendered  for  filing  material  related  to 
the  establishment  of  a  46  Kv 
interconnection  between  Wisconsin 
Power  and  Light  Company  and 
Consolidated  Water  Power  Company. 

Comment  date:  October  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER94-1649-000] 

Take  notice  that  on  September  14, 
1994,  Public  Service  Company  of  New 
Mexico  tendered  for  filing  a  Notice  of 
Termination  of  the  San  Juan  Area 
Coordination  Agreement.  Certificates  of 
Concurrence  were  filed  on  September 
21, 1994,  and  September  26, 1994,  by 
Tucson  Electric  Power  Company  and  El 
Paso  Electric  Company,  respectively. 

Comment  date:  October  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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12.  Kansas  Power  &  Light  Company 
[Docket  No.  ER94-1 653-000] 

Take  notice  that  on  September  14, 
1994,  Kansas  City  Power  &  Light 
Company  (KCPL)  tendered  for  filing  a 
Service  Agreement  signed  August  30, 
1994,  between  KCPL  and  the  Rainbow 
Energy  Marketing  Corporation 
(Rainbow),  to  become  effective  as  of 
November  15, 1994.  This  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  Transmission  Service 
between  KCPL  and  Rainbow. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL’s  rates  and 
charges  which  are  under  review  by  the 
Commission  in  Docket  No.  ER94-1045- 
000  and  which  are  subject  to  refund 
pursuant  to  Commission’s  order  in  that 
docket. 

Comment  date:  October  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER94-1671-0001 

Take  notice  that  on  September  21, 
1994,  Public  Service  Company  of  New 
Mexico  (PNM),  tendered  for  filing  an 
Amended  and  Restated  Service 
Schedule  E  to  the  Interconnection 
Agreement  between  PNM  and  the 
Incorporated  County  of  Los  Alamos, 

New  Mexico  (Coimty).  The  purpose  of 
Amended  and  Restated  Service 
Schedule  E  is  to  provide  for  PNM’s 
provision  of  transmission  service  to  the 
County  at  the  San  Jnem  Switchyard. 

Copies  of  the  filing  have  been  served 
on  the  Coimty  and  the  New  Mexico 
Public  Utility  Commission. 

Comment  date:  October  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  94-25180  Filed  10-11-94;  8:45  am) 
BILLING  CODE  6717-01-P 


[Docket  No.  CP94-6-001:  CP94-89-000] 

Texas  Eastern  Transmission 
Corporation;  CNG  Transmission 
Corporation;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  Proposed  Flex-X/CNG  Project 
and  Request  for  Comments  on 
Environmental  Issues 

October  5, 1994. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of 
facilities  proposed  in  the  Flex-X/CNG 
Project.!  This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  to  approve  the 
project. 

Summary  of  the  Proposed  Project 

Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  has  an 
existing  natural  gas  pipeline  system 
consisting  of  various  diameter  pipe  that 
extends  firom  the  State  of  Texas  and 
offshore  Louisiana  through  the 
Appalachian  area  to  the  Eastern 
Seaboard  in  the  Philadelphia  and  New 
York  area.  Texas  Eastern  wants  to 
expand  and  modify  its  facilities  to 
transport  an  additional  105,000 
dekaAerms  of  natural  gas  per  day 
(Dthd)  to  CNG  Transmission 
Corporation  (CNG)  and  wants 
Commission  authorization  to  construct 
and  operate  the  following  facilities 
needed  to  transport  those  volumes: 

•  13.9  miles  of  36-inch-diameter 
replacement  pipeline  in  two  segments 
in  Pennsylvania: 

Uniontown  Discharge  mileposts  (Mps) 
1048.47  to  1058.18  for  9.7  miles  in 
Fayette  and  Somerset  Counties. 

Bedford  Discharge  Mps  1106.65  to 
1110.87  for  4.2  miles  in  Bedford  County. 

•  6,500  horsepower  (hp)  of 
compression  at  its  existing  Uniontown 
Compressor  Station  in  Fayette  County, 
Pennsylvania. 

The  Texas  Eastern  pipeline  facilities 
were  originally  proposed  as  part  of  the 


’  Texas  Eastern  Transmission  Corporation's  and 
CNG  Transmission  Corporation's  applications  were 
Hied  with  the  Commission  under  Section  7  of  the 
Natural  Gas  Act  and  Part  157  of  the  Commission's 
regulations. 


Liberty  Pipeline  Project  in  Docket  Nos. 
CP92-720-000  and  CP92-720-001. 

These  facilities  were  discussed  in  our 
Notices  of  Intent  dated  January  22  and 
December  22, 1993.  The  Liberty  Project 
applications  were  dismissed  by  the 
Commission  without  prejudice  on 
August  12, 1994. 

CNG  wants  to  provide  transportation 
of  105,000  Dthd  from  Texas  Eastern  to 
three  utilities,  an  electric  generation 
plant,  and  a  cogeneration  developer.  To 
provide  this  transportation,  CNG  wants 
Commission  authorization  to  construct 
and  operate  about  8,000  hp  of 
compression  (two  4,000-hp  electric 
motor-driven  compressor  units)  at  a  new 
station  to  be  known  as  CNG’s 
Chambersburg  Compressor  Station,  in 
Franklin  County,  Pennsylvania. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

Texas  Eastern’s  proposed 
replacements  would  be  built  adjacent 
and  parallel  to  existing  rights-of-way. 
Texas  Eastern  intends  to  use  an  85-foot¬ 
wide  construction  right-of-way.  About 
60  feet  of  the  planned  85-foot  width 
would  use  existing  right-of-way. 
Consequently,  about  25  feet  of  new 
clearing  would  be  required  in  most 
areas.  Following  construction,  the 
disturbed  area  would  be  restored  and 
the  25  feet  of  new  clearing  would  be 
allowed  to  revert  to  its  former  land  use. 

Additional  working  space  would  be 
required  adjacent  to  the  planned 
construction  right-of-way  at  areas  of 
steep  side  slopes,  and  in  most  areas 
where  topsoil  would  be  segregated 
(agricultural  and  residential  areas). 
Additional  working  space  would  also  be 
required  adjacent  to  road  and  stream 
crossings. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  fitim  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  VVe 
call  this  “scoping”.  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 


■  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Regisler.  Copies  are 
available  from  the  Conunission’s  Public  Reference 
Room.  Room  3104, 941  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20246,  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 
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comments  on  the  scope  ot  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings; 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Lai>d  use 

•  Cultural  resources 

•  Hazardous  waste 

•  Air  quality  and  noise 

We  will  also  ev^uate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission’s  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  f^lities  and  the 
environmental  information  provided  by 
Texas  Eastern  and  CNG.  Keep  in  mind 
that  this  is  a  preliminary  list.  The  list  of 
issues  may  be  added  to,  subtracted  from, 
or  changed  based  on  your  comments 
and  our  analysis.  Issues  are: 

•  The  proposed  pipelines  would 
cross  five  perennial  waterbodies. 

•  The  proposed  pipelines  would 
cross  15  wetlands,  3  of  which  are  greater 
than  500  feet  wide  at  the  crossing 
location. 

•  The  proposed  new  compressor 
station  would  convert  about  17.0  acres 
of  agricultural  land  to  industrial  use. 


Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
envirorunental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
.Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  D.C-  20426; 

•  Reference  Docket  Nos.  CP94-6-001, 
et  al.; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Jeffrey  Gerber,  EA  l4oject  Manager, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.,  Room 
7312  Washin^on,  D.C.  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C.  on 
or  before  November  4, 1994. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mr. 
Gerber  at  the  above  address. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  ofilcial  party  to  the 
proceeding  or  become  an  “intervenor”. 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  Motion  to  Intervene  according  to 
Rule  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  attached  as  appendix  2. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  Section 
385.214(bK3),  why  this  time  limitation 
should  be  wraived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Jeffrey  Gerber,  EA  Project  Manager,  at 
(202)  208-1121, 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  94-25134  Filed  10-11-94;  8:45  ami 
BILUNG  CODE  S717-01-P 


[Project  No.  9195-012  Colorado] 

City  of  Colorado  Springs;  Availability 
of  Final  Environmental  Assessment 

October  5. 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission’s) 
regulations,  18  CFR  part  380  (Order  486, 
52  FR  47897),  the  Office  of  Hydropower 
Licensing  reviewed  an  application  to 
amend  the  license  for  the  Stanley 
Canyon  Hydroelectric  Project  located  on 
West  Monument  Creek,  El  Paso  County, 
Colorado.  The  application’s  major 
proposed  changes  are:  (1)  Construction 
of  a  new  aboveground  regulating 
reservoir  and  underground  tailrace  and 
transfer  conduits,  (2)  a  shorter  and 
realigned  transmission  line,  and  (3) 
removal  from  the  project  boundary  of 
certain  facilities  no  longer  needed  for 
the  project.  A  Final  Environmental 
Assessment  (FEA)  was  prepared  for  the 
application.  In  the  FEA,  Commission 
staff  finds  that  approving  the 
application  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Conunission’s  offices 
at  941  North  Capitol  Street  NE.. 
Washington,  D.C.  20426. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-25111  Filed  10-11-94;  8:45  am) 
BILLING  CODE  *717-01 -M 


[Docket  No.  CP94-797-000,  et  al.] 

Natural  Gas  Pipeline  Company  of 
America  and  Nortbem  Natural  Gas 
Company,  et  al.  Natural  Gas  Certificate 
Filings 

October  4, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Natural  Gas  Pipeline  Company  of 
America  Northern  Natural  Gas 
Company 

[Docket  No.  CP94-797-000} 

Take  notice  that  on  September  23, 
1994,  Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street, 
Lombard,  Illinois  60148,  and  Northern 
Natural  Gas  Company  (Northern),  1111 
South  103rd  Street,  Omaha,  Nebraska 
68124  filed  in  Docket  No.  CP94-797- 
000  a  joint  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
three  exchanges  located  in  Iowa,  Texas 
and  Oklahoma  which  were  authorized 


Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Notices 


51593 


in  Docket  Nos.  G-1994.  CP74-134, 
CP74-145,  CP76-12,  and  CP76-273,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Natural  and  Northern  propose  to; 

(1)  abandon  an  exchange  under  Natural’s 
Rate  Schedule  X-6  and  Northern’s  X-1 
jointly  authorized  in  Docket  No.  G-1994; 

(2)  abandon  an  exchange  under  Natural’s 
Rate  Schedule  X-43  and  Northern’s  X-38 
authorized  in  Natural’s  Docket  No.  CP74- 
134,  as  amended,  and  Northern’s  CP74- 
145,  as  amended,  and 

(3)  abandon  an  exchange  under  Natural’s 
Rate  Schedule  X-70  and  Northern’s  X-56 
authorized  in  Natural’s  Docket  No.  CP76- 
273  and  Northern’s  CP76-12. 

Natural  and  Northern  state  that  the 
gas  exchange  agreement  was  dated  July 
22, 1954  for  Rate  Schedules  X-6  and  X- 
1;  June  29, 1973,  as  amended,  for  Rate 
Schedules  X-43  and  X-38;  and,  March 
11, 1974  for  Rate  Schedules  X-70  and 
X-56. 

Natural  and  Northern  state  that  by 
termination  agreements  dated  August 
17, 1994,  April  29, 1994  and  April  21, 
1994,  they  have  agreed  to  terminate  the 
1954  Agreement,  the  1973  Agreement, 
as  amended,  and  the  1974  Agreement; 
respectively,  as  of  May  1, 1994. 

Comment  date;  October  25,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Northwest  Pipeline  Corporation 
[Docket  No.  CP94-81 2-000) 

Take  notice  that  on  September  28, 
1994,  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah,  84108,  filed  the  above- 
referenced  abbreviated  application, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  requesting  that  the  Commission 
issue  an  order  amending  the  March  21, 
1991  certificate  of  public  convenience 
and  necessity,  in  Docket  No.  CP89- 
1525,  et  ah,  to  authorize  Northwest  to 
utilize,  as  needed,  all  available  working 
gas  capacity,  on  an  interruptible  basis, 
at  the  Jackson  Prairie  Storage  Project 
(Jackson  Prairie),  in  order  to 
operationally  balance  transportation 
services  on  Northwest’s  system. 

The  March  21, 1991,  certificate  only 
authorized  Northwest  to  use  up  to  one 
Bcf  of  the  available  storage  working  gas 
capacity  at  Jackson  Prairie  for  system 
balancing.  Northwest  requests  that  this 
one  Bcf  limitation  be  lifted,  on  the  basis 
that  increased  flexibility  in  the  use  of 
Jackson  Prairie’s  storage  capacity  is 
needed  to  maintain  the  integrity  of  its 
system  in  the  open-access 
transportation,  post-Order  No.  636 
restructuring,  environment.  . 

Comment  date:  October  25, 1994,  in 
accordance  with  the  first  paragraph  of 


Standard  Paragraph  F  at  the  end  of  this 
notice. 

3.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP94-822-0001 

Take  notice  that  on  September  30, 

1994,  Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.E.,  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP94-822-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  an  additional  point  of 
delivery  for  interruptible  transportation 
service  to  Gasco  Distribution  Systems, 
Inc.  (Gasco)  in  Morgan  County,  Ohio, 
under  Columbia’s  blanket  certificate 
issued  in  Docket  No.  CP83-76-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  establish  a  new 
point  of  delivery  to  Gasco  at  a  location 
where  it  currently  receives  volumes 
from  Gasco.  Columbia  states  that  it  will 
deliver  up  to  100  dekatherms  per  day, 
36,500  annually,  to  Gasco  at  the  new 
point.  Columbia  further  states  that  the 
new  point  has  been  requested  by  Gasco 
for  interruptible  transportation  service 
for  residential  and  commercial  use. 
Columbia  states  that  the  quantities  to  be 
provided  through  the  new  point  will  be 
provided  on  an  interruptible  basis,  and 
therefore,  will  have  no  impact  on 
Columbia’s  existing  design  day  and 
annual  obligations  to  its  customers.  In 
addition,  Columbia  states  that  the 
estimated  cost  to  establish  the  new 
point  of  delivery  will  be  $15,778,  which 
Gasco  has  agreed  to  reimburse  Columbia 
for  the  total  cost,  plus  any  gross-up  for 
tax  purposes. 

Comment  date:  November  18, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 


not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell 
Secretary 

[FR  Doc.  94-25179  Filed  10-11-94;  8:45  am) 
BILLING  CODE  6717-01-P 
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ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  University  and 
Science  Education  Programs  (OUSE)  of 
the  U.S.  Department  of  Energy  (DOE), 
announces  its  interest  in  receiving  grant 
applications  from  four-year  and  two- 
year  (community  colleges)  institutions 
of  higher  education  that  will  support  the 
development  of  programs  and 
approaches  to  encourage 
underrepresented  populations  in 
science-based  careers.  Examples  of  these 
approaches  include,  but  are  not  limited 
to,  summer  institutes  and  academic  year 
activities  that  prepare  students  in 
science  and  mathematics  subject  matter 
and  motivate  them  to  take  future 
college-preparatory  courses  in  science, 
mathematics,  and  engineering. 

DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  E.D.T.,  November  15, 

1994,  to  permit  timely  consideration  for 
award.  Awards  will  be  made  using  FY 
1996  funds.  No  electronic  submissions 
of  formal  applications  will  be  accepted. 

ADDRESSES:  Formal  applications 
referencing  Program  Notice  95-03 
should  be  forwarded  to:  U.S. 

Department  of  Energy,  Acquisition  and 
Assistance  Management  Division,  ER- 
64,  Washington,  D.C.  20585.  The 
following  address  must  be  used  when 
submitting  applications  by  U.S.  Postal 
Service  Express  Mail,  any  commercial 
mail  delivery  service,  or  when  hand 
carried  by  the  applicant:  U.S. 
Department  of  ^ergy.  Office  of  Energy 
{^search.  Acquisition  and  Assistance 
Management  Division,  ER-64, 19901 
Germantown  Road,  Germantown,  MD 
20874. 

FOR  FURTHER  TECHNICAL  INFORMATION: 
John  Ortman,  Program  Manager,  Office 
of  University  and  Science  Education, 
ET-32,  U.S.  Department  of  Energy',  1000 
Independence  Avenue  SW., 

Washington,  DC  20585;  telephone  (202) 
586-8949. 

SUPPLEMENTARY  INFORMATION:  The  DOE 
has,  as  a  part  of  its  mission,  a  goal  to 
increase  the  number  of  science, 
engineering  and  mathematics 
professionals  that  are  available  to 
perform  its  research  and  development 
mission  and  is  authorized  in  the  Energy 
Reorganization  Act  of  1974  to  “*  *  * 
assure  an  adequate  supply  of  manpower 
for  the  accomplishment  of  energy 
research  and  development  programs  by 
sponsoring  and  assisting  in  education 
and  training  activities  in  postsecondary 
institutions,  vocational  schools  and 
other  institutions  *  *  *”  42  U.  S.  C. 
5813(11). 


Specifically,  EXDE’s  concern  is  based 
on  the  consideration  that  the  future 
supply  of  science  and  engineering 
manpower  is  threatened  by  two  factors: 
fewer  students  enrolling  in  science- 
based  courses  in  high  school  and  fewer 
students  available  to  join  the  science, 
engineering  and  math  pool  due  to 
declining  birth  rates.  Students  who  have 
complete  the  ninth  grade  in  high 
school  often  decide  not  to  take  another 
science-based  course.  Once  the 
traditional  math/science  sequence  is 
disrupted,  it  is  too  late  for  students  to 
meet  the  minimum  requirements  for 
admission  to  college  and  imiversity 
science  and  engineering  programs. 

The  primary  purpose  of  PREP  is  to 
alleviate  manpower  shortages  in 
science,  engineering  and  math  careers 
by  preparing  and  guiding  students 
entering  sixth  through  tenth  grades 
(have  not  completed  the  tenth  grade)  in 
the  selection  of  college-preparatory 
courses  in  science,  mathematics  and 
engineering.  Therefore,  in  accordance 
with  10  CFR  600.7(b)(1),  eligibility  for 
awards  under  this  notice  is  limited  to 
four-year  accredited  institutions  of 
higher  education  which  grant 
baccalaureate  degrees  in  science, 
mathematics  and  engineering  and  to 
two-year  institutions  (community 
colleges).  Community  colleges  are 
encouraged  to  maintain  articulation 
agreements  with  four-year  institutions 
which  offer  degrees  in  science, 
mathematics  and  engineering.  Eligibility 
is  restricted  to  these  institutions  because 
they  offer  the  science,  mathematics  and 
engineering  degrees  which  the  student 
participants  entering  sixth  through  tenth 
grade  will  be  encouraged  to  pursue. 

PREP  projects  are  required  to  have  a 
summer  component  and  an  academic 
year  component.  The  summer 
component  must  be  no  less  tlian  four 
continuous  weeks,  reaching  a  minimum 
of  24  students  in  grades  six  to  ten  (have 
not  completed  the  tenth  grade).  These 
24  students  must  participate  in  the 
program  for  four  continuous  weeks.  The 
academic  year  component  should 
provide  enough  time  for  meaningful 
followup.  Typically,  PREP  grantee 
institutions  work  collaboratively  with 
local  school  districts,  local  industry, 
students’  parents  and  peers  to  ensure 
success.  If  a  previous  PREP  award 
recipient,  the  applicant  should  describe 
the  progress  or  results  of  work 
accomplished.  Other  elements  which 
may  strengthen  applications  include, 
but  are  not  limited  to:  interdisciplinary 
approach  to  teaching  science  and 
mathematics;  the  use  of  role  models  and 
field  trips;  and  students’  active 
participation  in  hands-on  activities. 

DOE  financial  support  is  expected  not  to 


comprise  the  totality  of  funding  for  an 
individual  project.  In  FY  1995,  projects 
were  supported  at  46  institutions.  DOE 
funds  of  approximately  $2  million  were 
augmented  by  over  $2.3  million  in  non- 
DOE  (private  industry  and  imiversity) 
funds  and  it  is  desirable  that 
applications  for  the  FY  1996  program 
indicate  similar  non-DOE  support. 

Contingent  upon  availability  of 
appropriated  funds,  DOE  expects  to 
make  several  two-year  grants  in  FY  1996 
to  meet  the  objectives  of  the  program. 
The  amount  of  each  grant  award  will  be 
limited  to  a  maximum  of  $42,000  or 
$21,000  per  year. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  program 
requirements,  evaluation  and  selection 
processes,  and  other  policies  and 
procedures  may  be  found  in  the  ER 
Application  Guide,  and  10  CFR  Part 
605.  The  application  kit  and  guide  is 
available  from  the  U.S.  Department  of 
Energy,  Office  o^University  and  Science 
Education,  ET-32,  Washington,  D.C. 
20585.  Telephone  requests  may  be  made 
by  calling  (202)  58^8949. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049. 

This  notice  requests  further  that  the 
“Detailed  Description  of  Research  Work 
Proposed”  component  of  a  complete 
grant  application  as  established  by  10 
CFR  605  should  not  exceed  15  double¬ 
spaced,  typed  pages.  This  description  of 
work  should  include:  (1)  The 
conceptual  design  and  how  that  design 
relates  to  program  objectives:  (2)  the 
target  audience(s)  the  project  will  serve 
and  efforts  planned  to  serve  that 
audience;  (3)  the  mechanisms  to  be  used 
to  organize  and  manage  the  project, 
including  the  roles  and  responsibilities, 
financial  and  otherwise,  of  any 
partnerships;  (4)  the  monitoring  and 
evaluation  plan,  including  how  those 
plans  can  be  used  for  possible 
modification;  (5)  the  planned  outcomes 
and  how  these  outcomes  will  be 
assessed  and  reported;  and  (6)  the 
anticipated  significance  of  the  project 
and  how  it  will  be  confirmed. 

Issued  in  Washington.  DC,  on  October  5. 
1994. 

William  A.  Lewis,  Jr., 

Director,  Office  of  University  and  Science 
Education. 

[FR  Doc.  94-25210  Filed  10-11-94;  8:45  am] 
BILLING  CODE  645(M>1-I> 
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Office  of  Science  Education  and 
Technical  Information 

Energy  Research  Financiat  Assistance 
Program  Notice  95-02:  Ifciseum 
Education  Program 

AGENCY:  U.S.  Etepartment  of  Energy 
(DOE). 

ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  University  and 
Science  Education  Programs  of  the  U.S. 
Elepartment  of  Energy  (DCMB),  in  keeping 
with  the  energy-related  mission  of  DOE, 
announces  its  interest  in  receiving 
Financial  Assistance  applications  from 
museums  that  will  support  development 
of  or  replication  of  successful  projects, 
exhibits,  and  programs  in  the  media  of 
informal  energy-related  science 
education.  The  media  of  informal 
science  education  include  but  are  not 
limited  to:  Interactive  exhibits,  hands- 
on  activities,  and  film/video 
productions.  Examples  of  energy -related 
areas  within  the  fundamental  energy 
sciences  include  high  energy  and 
nuclear  physics,  nuclear  science  and 
technologies,  global  warming,  waste 
management,  energy  efficiency,  new 
materials  development,  fossil  energy 
resources,  renewable  energy,  health 
effects  research  including  the  human 
genome,  emerging  energy  technologies, 
risk  assessment,  energy/environment, 
space  exploration  initiative,  public 
science  literacy,  and  other  timely  topics. 
The  purpose  of  the  program  is  to  fund 
the  development,  use,  and/or 
replication  of  creative  informal  science 
education  media  which  focus  on  energy- 
related  science  and  technology. 
Replication  of  informal  science 
education  funded  imder  this  program  or 
other  DOE  supported  programs  will  be 
considered. 

For  the  purpose  of  this  notice, 
"museum”  means:  An  established 
nonprofit  institution  serving  the  public 
on  a  year-round  basis,  providing 
interactive  exhibits,  demonstrations, 
and  informal  educational  programs 
designed  to  further  public 
understanding  of  science  and 
technology.  The  term  also  includes 
organizations  referred  to  as  science 
centers,  science-technology  centers  and 
youth  museums.  Thus,  museums,  as 
dehned  in  this  document,  are  eligible  to 
submit  Financial  Assistance 
applications. 

DATES:  Preapplications  are  to  include  an 
original  and  one  copy  and  must  be 
received  by  February  14, 1995.  To 
pennit  timely  consideration  for  award 
in  Fiscal  Year  1996,  formal  applications 
submitted  in  response  to  this  notice 


should  be  received  no  later  than  4:30 
p.m.,  E.D.T..  May  14, 1995. 

ADDRESSES:  PreappUcations  should  be 
sent  to  the  following  address:  Billie  L. 
Stooksbuiy,  Program  Coordinattv.  Oak 
Ridge  Institute  ^  Science  and 
Education,  Science/Engineering 
Education  Division/CP,  P.O.  Box  117, 
Oak  Ridge,  TN  37831-0117,  at  street 
address:  230  War^ouse  Rd.,  Oak  Ridge, 
TN  37830.  Completed  formal 
applications  referencing  Program  Notice 
95-02  should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Acquisiticm  and  Assistance 
Management  DivisicMi,  ER-64,  Room  F- 
220,  Washin^on,  DC  20585,  Attn: 
Program  Notice  95-02.  The  following 
address  must  be  used  when  submitting 
applications  by  U.S,  Postal  Service 
Express  Mail,  a  commercial  mail 
delivery  service,  or  when  handcarried 
by  the  applicant:  U.S.  Department  of 
Energy,  Office  of  Energy  Research, 
Acquisition  and  Assistance 
Management  Ehvision,  ER-64, 19901 
Germantown  Road,  Germantown, 
Maryland  20874. 

FOR  FURTHER  IWORMATION  COfTACT: 
Kasse  Andrews-Weller,  Program 
Manager,  Office  of  University  and 
Science  Education  Programs,  ET-32, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  Telephone: 

(202)  586-8949. 

SUPPLEMENTARY  INFORMATION:  The  DOC 
is  strongly  committed  to  increasing  the 
public’s  science  literacy  as  well  as 
increasing  the  number  of  students 
interested  in  science  and  technology 
careers.  Projects  which  are  designed  to 
enhance  public  awareness  of,  and  to 
encourage  all  young  people  to  consider 
careers  in,  science  and  technology  are 
strongly  desired.  While  the  application 
must  be  submitted  by  a  museum, 
collaborative  efforts  are  encouraged. 
Such  effiDrts  by  potential  applicants  may 
include:  Partnerships  of  several  small 
museums,  of  a  small  and  large  museum, 
or  of  a  history  museum  and  youth 
museum  in  collaboration  with  museum 
organizations;  and  cooperative 
enterprises  which  utilize  the  scientific 
and  technical  expertise  of  the  DOE 
laboratories,  industry,  and  the  broader 
educational  community  in  conjunction 
with  a  museum. 

As  a  part  of  DOE’s  effort  to  promote 
public  science  literacy;  enhance  the 
Nation’s  mathematics,  science,  and 
engineering  education;  and  fulfill  the 
National  Education  Goal  of  "by  the  year 
2000,  U.S.  students  will  be  first  in  the 
world  in  science  and  mathematics 
achievements,”  eligibility  for  awards 
under  this  notice  is  restricted  to  U.S. 


museums  which  will  ofier  informal 
energy-related  science  educatima.  In 
accordance  with  10  CFR  600.7(b)(1),  this 
restriction  is  necessary  to  support 
established  U.S.  institutions  which 
provide  a  valuable  supplement  to  formal 
education  and  will  enhance  meeting  the 
national  education  goals.  While  this 
program  anticipates  awarding  grants 
only  from  Fisc^  Year  1996 
appropriations,  the  period  of  support  of 
a  grant  may  extend  up  to  two  years. 

Before  preparing  a  formal  application, 
potential  applicants  are  asked  to  submit 
a  brief  preapplication  in  accordance 
with  10  CFR  600.10(d)(2)  and  (3),  which 
consists  of  no  more  than  two  pages  of 
narrative  describing  the  major  project 
objectives  and  method  of 
accomplishment  to  be  utilized  by  the 
applicant  to  determine  the  efiectiveuess 
of  the  intended  exhibit  or  media  forum, 
collaborators,  advisors,  dissemination 
plan,  work  schedule,  and  approximate 
cost  of  the  project  to  DOE. 

The  purjmse  of  the  preappHcation  is 
to  give  the  program  staff  the  opportvmity 
to  determine  the  level  and 
appropriateness  of  interest  in  the  project 
or  activity.  The  program  staff  will  also 
look  at  the  approach  the  museum  is 
considering.  Each  museum  will  receive 
a  written  response  to  its  preapplication. 
Once  you  have  submitted  a 
preapplication,  however,  you  may 
submit  a  formal  application,  regardless 
of  the  written  response  to  the 
preapplication.  Telephone  and  telefax 
numbers  are  required  to  be  part  of  the 
preapplication. 

A  formal  application  consists  of  an 
original  and  seven  copies,  a  co|^  of  the 
museum’s  Internal  Revenue  Service 
nonprofit  determination  letter,  and 
other  documents  as  stated  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Program. 

No  electronic  submissions  (including 
fax)  of  preapplicatiocs  or  formal 
applications  under  this  Program  Notice 
w'ill  be  accepted. 

This  notice  requests  further  tirat  the 
"Detailed  Description  of  Research  Work 
Proposed”  component  of  a  complete 
grant  application  as  established  by  10 
CFR  Part  605  should  not  exceed  15 
double-spaced,  typed  pages.  This 
project  description  should  include: 
Conceptual  design  and  how  that  design 
/elates  to  the  program  objectives; 
description  of  how  the  impact  of  the 
project  will  be  maximized 
(dissemination);  identification  of  the 
target  audience(s}  the  project  will  serve 
and  efforts  planned  to  serve  that 
audience;  identification  of  the 
mechanisms  to  be  used  to  organize  aiul 
manage  the  project,  including  the  rules 
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and  responsibilities,  financial  and 
otherwise,  of  any  partnerships; 
clarification  of  the  monitoring  and 
evaluation  plan,  including  how  those 
plans  can  be  used  for  possible  project 
modification;  delineation  of  the  planned 
outcomes  and  how  these  outcomes  will 
be  assessed  and  reported;  and 
discussion  of  the  anticipated 
significance  of  the  project  and  how  this 
will  be  confirmed.  In  addition,  formal 
applications  need  to  include 
information  that  will  provide  the 
expected  impact  in  terms  of  populations 
served  and  any  evaluation  plan. 

General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluations  and  selection  processes,  and 
other  policieslmd  procedures  are 
contained  in  the  Application  Guide  for 
the  Office  of  Energy  Research  Financial 
Assistance  Program  and  10  CFR  Part 
605.  Multiple  applications  are 
permissible;  however,  each  application 
must  be  limited  to  a  single  project.  The 
EXDE  expects  to  make  several  grants  in 
Fiscal  Year  1996  to  meet  the  objectives 
of  this  program.  It  is  anticipated  that  $1 
million  will  be  the  total  funds  available 
in  Fiscal  Year  1996  subject  to  the 
availability  of  appropriated  funds. 
Awards  are  expected  to  range  from 
$10,000  to  $200,000,  with  the  number  of 
awards  determined  by  the  number  of 
fundable  applications  and  the  total 
amount  of  funds  available  for  this 
program.  The  application  guide  is 
available  from  Billie  L.  Stooksbury  and/ 
or  Marie  Kitts,  Oak  Ridge  Institute  for 
Science  and  Education,  Science/ 
Engineering  Education  Division/CP, 

P.O.  Box  117,  Oak  Ridge,  TN  37831- 
0117.  Telephone  requests  may  be  made 
by  calling  (615)  576-1087. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049. 

Issued  in  Washington,  DC,  on  October  5, 
1994. 

William  A.  Lewis,  Jr., 

Director,  Office  of  University  and  Science 
Education  Programs. 

[FR  Doc.  94-25211  Filed  10-11-94;  8:45  am] 
Billing  code  64SO-oi-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6088-3] 

Science  Advisory  Board; 
Environmental  Engineering  Committee 
and  Subcommittee;  Open  Meeting 

October  26-28, 1994. 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 


notice  is  hereby  given  that  the  Science 
Advisory  Board’s  (SAB’s) 

Environmental  Engineering  Committee 
(EEC),  will  meet  on  the  morning  of 
Wednesday,  October  26  and  on 
Thursday  and  Friday,  October  27-28, 
1994.  The  meetings  will  begin  each  day 
at  8:30  a.m.  The  meeting  will  be  at  the 
Days  Inn  Downtown/Convention  Center, 
1201  K  Street,  NW,  Washington,  DC 
20005.  (Hotel  telephone  is  202/842- 
1020). 

At  this  meeting,  the  primary  activities 
of  the  EEC  are  (1)  to  review  the  Use 
Cluster  Scoring  System  of  the  Office  of 
Pollution  Prevention  and  Toxics;  and  (2) 
complete  its  plans  for  fiscal  1995.  The 
proposed  charge  for  the  review  is: 

1.  Are  the  methods  used  to  define  the 
chemical  in  a  use  cluster  adequate? 

2.  The  main  goal  of  the  UCSS  is  to 
screen  chemicals/clusters  by  using 
easily  obtainable  data  to  set  priorities 
for  OPPT.  Given  the  limited  nature  of 
this  goal,  are  the  data  sources  used  in 
the  UCSS  appropriate?  What  additional 
data  sources  could  be  used? 

3.  Are  the  data  sources  used  in  the 
UCSS  appropriate  to  bin  chemicals  into 
high,  medium,  and  low  categories? 

4.  Are  there  other  general  areas/ 
criteria  (such  as  waste  generation  that 
should  be  included  in  the  UCSS? 

5.  Is  the  manner  in  which  chemicals 
and  clusters  are  scored  appropriate? 

How  does  the  SAB  recommend  the  EPA 
treat  the  uncertainties  associated  with 
the  system  algorithms  and  the  data 
sources  themselves. 

The  meeting  is  open  to  the  public  and 
seating  will  be  on  a  first  come  basis. 

Any  member  of  the  public  wishing 
further  information,  such  as  a  proposed 
agenda  on  the  meeting  should  contact 
Mrs.  Dorothy  Clark,  Secretary,  Science 
Advisory  Board  (1400F),  U.S.  EPA, 
Washington,  DC  20460,  at  202/260- 
6552.  Written  comments  of  any  length 
may  be  provided  up  until  the  meeting, 
but  35  copies  must  be  supplied. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  should 
contact  Mrs.  Kathleen  Conway  (202/ 
260-2558)  no  later  than  noon 
Wednesday  October  19:  U.S. 
Environmental  Protection  Agency, 
Science  Advisory  Board,  Indoor  Air 
Quality/Total  Human  Exposure 
Committee,  Open  Meeting,  October  27, 
1994. 

Under  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board’s  (SAB)  Indoor  Air 
Quality /Total  Human  Exposure 
Committee  (lAQC)  will  meet  on  October 
27, 1994.  The  Committee  will  meet  from 
8:30  am  to  4:30  pm  at  the  Best  Western 
Old  Colony  Inn,  625  First  Street, 


Alexandria,  VA  (703-548-6300).  The 
meeting  is  open  to  the  public  and 
seating  is  on  a  first-come  basis. 

At  this  meeting,  the  Committee  will 
plan  its  activities  for  the  1995  Fiscal 
Year  and  receive  a  briefing  from  the  staff 
of  the  New  Chemicals  Branch  of  the 
Office  of  Pollution  Prevention, 

Pesticides  and  Toxic  Substances.  The 
briefing  will  cover  a  range  of  current 
Agency  activities  concerning  new 
chemicals.  The  Committee  has  been 
provided  with  a  set  of  background  in 
preparation  for  this  briefing.  Copies  of 
these  materials  can  be  obtained  by 
contacting  Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  EPA,  401  M  St.,  SW, 
Washington,  DC  20460.  Telephone: 

(202)  554-1404.  TTD:  (202)  554-0551. 

For  copies  of  the  draft  agenda  for  this 
meeting  and  additional  practical 
information,  please  contact  Ms.  Dorothy 
Clark  [Telephone  (202)  260-6552.  Fax 
(202)  260-7118).  For  additional 
information  regarding  the  technical 
content  of  the  meeting,  contact  Mr. 
Manuel  R.  Gomez,  Designated  Federal 
Official,  Science  Advisory  Board 
(1400F),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
DC  20460.  Telephone:  (202)  260-6552; 
FAX:  (202)  260-7118. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mr.  Gomez  no 
later  than  October  20, 1994  in  order  to 
be  included  on  the  Agenda.  Written 
statements  of  any  length  (at  least  35 
copies)  may  be  provided  to  the 
Committee  up  until  the  meeting.  The 
Science  Advisory  Board  expects  that 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes  or  less,  at  the  Chair’s 
discretion. 

Under  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board’s  (SAB)  Drinking  Water 
Committee  (DWC)  will  meet  Thursday, 
October  27  (8:30  am  to  5:00  pm)  at  the 
Best  Western  Old  Colony  Inn,  625  First 
Street,  Alexandria,  VA  (703-548-6300). 
The  meeting  is  open  to  the  public  and 
seating  is  on  a  first-come  basis. 

At  the  meeting,  the  Committee  will: 
(1)  plan  its  activities  for  the  1995  Fiscal 
Year;  (2)  review  its  draft  review  of 
Arsenic  issues  from  the  previous 
meeting  of  August,  1994  (3)  receive 
briefings  from  the  Agency’s  Office  of 
Water  regarding  issues  related  to 
chloroform  and  risk  characterization. 
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Other  briefings  may  also  be  presetted. 
The  Committee  has  not  been  provided 
with  review  materials  as  background  to 
this  meeting. 

For  copies  of  the  agenda  and  other 
practical  meeting  inframation,  please 
contact  Ms.  Mary  Winston,  Staff 
Secretary.  Telephone:  (202)  260-6552; 
FAX:  (202)  260^7118.  Fc»  more  detailed 
and  for  technical  information  related  to 
the  meeting,  please  contact  Mr.  Manuel 
R.  Gomez,  Designated  Federal  Official 
(DWC),  Science  Advisory  Board 
(1400F),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
DC  20460  at  the  same  numbers 
(INTERNET: 

Gomez.Manuel@EPAMAIL.GOV). 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mr.  Gomez  no 
later  than  October  20, 1994,  in  order  to 
be  included  on  the  Agenda.  Written 
statements  of  any  length  (at  least  35 
copies)  may  be  provided  to  the 
Committee  up  until  the  meeting.  The 
Science  Advisory  Board  expects  that 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes  or  less,  at  the  Chair’s 
disr.retion. 

Dated:  September  29, 1994. 

Edward  S.  Bender, 

Acting  Staff  Director,  Science  Advisory  Board. 
IFR  Doc.  94-25201  Filed  10-11-94;  8.45  ami 
BILUNG  CODE  «S40-60-4> 

[FRL-6089-11 

Proposed  De  Minimis  Settlement 
Under  Section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act;  in  the  Matter  of  MIG/Dewane 
Landfill,  Belvidere,  IL 

AGENCV:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Request  for  public  comment. 

SUMMARY;  Notice  of  De  Minimis 
Settlement:  in  accordance  with  Seiiion 
122(i)(l)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
(“CERCLA”),  notice  is  hereby  given  of  a 
de  minimis  settlement  concerning  past 
and  estimated  future  response  actions  at 
the  MIG/Dewane  Landfill,  Belvidere, 
Illinois.  U.S.  EPA  Region  5  has 
submitted  the  propo^  agreement  to 
the  IJ.S.  Department  of  Justice  for 
review  concurrent  with  this  request  for 
public  comment.  This  settlement  will 


not  be  finalized  until  the  approval 
process  set  forth  in  Section  122(gK4)  of 
CERCLA  has  been  completed. 

DATES:  Comments  must  be  provided  on 
or  before  November  14, 1994. 

ADDRESSES:  Comments  should  be 
addressed  to  Mary  Hemey  (Mail  Code 
HSRL-6J),  Remedial  Project  Manager, 
U.S.  Environmental  Protection  Agency, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois,  60604,  and  should  refer  to:  In 
the  Matter  of  MIG/Dewane  Landfill. 
Docket  No.  V-W-94-C-254. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
Tbrnnas  C.  Jacobs,  (Mall  Code  CS — 

29A),  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

SUPPLEMENTARY  INFORMATION:  One 
hundred  forty-one  parties  executed 
binding  certifications  of  their  consent  to 
participate  in  the  settlement.  These 
parties  will  pay  approximately 
$2,800,000  in  settlement  payments  for 
response  costs  related  to  the  MIG/ 
Dewane  Landfill  Site,  if  the  United 
States  Environmental  Protection  Agency 
determines  that  it  will  not  withdraw  or 
withhold  its  consent  to  the  proposed 
settlement  after  consideration  of 
comments  submitted  pursuant  to  this 
notice. 

U.S.  EPA  may  enter  into  this 
settlemenrurider  the  authority  of 
Section  122(g)  of  CERCLA.  Section 
122(g)  authorizes  de  minimis 
settlements  with  potentially  responsible 
parties  (“PRPs”)  that  contributed 
hazardous  substances  to  a  site  where 
those  contributions  were  small  and 
where  the  toxicity  of  the  substances 
contributed  is  not  significantly  different 
from  the  other  agreement  proposed  to 
settle  with  parties  who  are  each 
responsible  for  less  than  00.60%  of  the 
total  volume  of  hazardous  substances 
sent  to  the  site.  Settling  de  minimis 
PRPs  will  be  required  to  pay  their  fair 
share  of  the  past  and  estimated  future 
response  costs  at  the  site.  The 
settlement  payment  amount  includes 
three  levels  of  premiums  against 
estimated  total  response  costs  to 
account  for  potential  cost  overruns,  the 
potential  for  failure  of  the  remedies 
selected  to  clean  up  the  site,  and  other 
risks.  The  three  levels  are  50%  (for 
those  Settling  PRPs  who  are  signatories 
to  the  1991  Administrative  Order  on 
Consent  for  Remedial  Investigation/ 
Feasibility  Study  at  the  MIG/Dewane 
Landfill),  100%  (for  those  Settling  PRPs 
who  did  not  receive  general  or  special 
notice  of  potential  Utility  prior  to  the 
de  minimis  settlement  notice),  and 
200%  (for  those  parties  who  received 
generm  or  special  notice  of  potential 
liability  prior  to  the  1991 


Administrative  Order  on  Consent  but 
who  did  not  choose  to  sign  the  order) 

A  copy  of  the  proposed 
Administrative  Order  on  Consent  and 
additional  background  information 
relating  to  the  settlement,  including  a 
list  of  parties  to  the  settlement,  are 
available  for  review  and  may  be 
obtained  in  person  or  by  mail  from 
Thomas  C.  Jacobs  (Mail  Code  CS — 29A), 
U.S.  Environmental  Protection  Agency, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

The  U.S.  Environmental  Protection 
Agency  will  receive  written  comments 
relating  to  this  settlement  for  thirty  days 
fiom  the  date  of  publication  of  thi.s 
notice. 

Authority;  The  Comprehensive 
Environmental  Response,  Compensation,  ami 
Liability  Act  of  1980,  as  amended,  42  ILS.C 
.Sections  9601  et  seq. 

Williams  E.  Muno, 

Director,  Waste  Management  Division. 

IFR  Doc.  94-25199  Filed  10-11-94;  8;45  am| 
BILUNG  CODE  6560-50-M 

[FRL-6089-9] 

Underground  Injection  Control 
Program  Hazardous  Waste  Disposal 
Injection  Restrictions;  Petition  for 
Exemption — Class  I  Hazardous  Waste 
Injection;  Albemarle  Corporation 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  decision  on 
exemption  reissuance. 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  reissuance  of  an  exemption 
to  the  land  disposal  restrictions  under 
the  1984  Hazardous  and  Solid  Waste 
Amendments  to  the  Resource 
Conservation  and  Recovery  Act  has 
been  granted  to  Albemarle  Corporation, 
for  the  Class  I  injection  wells  located  at 
Magnolia.  Arkansas.  As  required  by  40 
CFR  part  148,  the  company  has 
adequately  demonstrated  to  the 
satisfaction  of  the  Environmental 
Protection  Agency  by  petition  and 
supporting  documentation  that,  to  a 
reasonable  degree  of  certainty,  there  will 
be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardoiLs. 
This  final  decision  allows  the 
underground  injection  by  Albemarle 
Corporation  of  the  specific  restricted 
hazardous  waste  identified  in  the 
reissued  petition,  into  the  Class  I 
hazardous  waste  injection  wells  at  the 
Magnolia,  Arkansas  facility  specifically 
identified  in  the  petition  for  as  long  as 
the  basis  for  granting  an  approval  of  this 
petition  remains  valid,  under  provisions 
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of  40  CFR  148.24.  As  required  by  40 
CFR  124.10,  a  public  notice  was  issued 
on  July  22, 1994.  The  public  comment 
period  ended  on  September  6, 1994. 

EPA  received  no  comments.  This 
decision  constitutes  final  Agency  action 
and  there  is  no  Administrative  appeal. 
DATES:  This  action  is  effective  as  of 
September  27, 1994. 

ADDRESSES:  Copies  of  the  petition  for 
reissuance  and  all  pertinent  information 
relating  thereto  are  on  file  at  the 
following  location: 

Environmental  Protection  Agency, 
Region  6,  Water  Management  Division, 
Water  Supply  Branch  (6W-SU),  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT:  Mac 
A.  Weaver,  P.E.,  Chief,  UIC  State 
Programs,  EPA-Region  6,  telephone 
(214)  665-7160. 

O.  Thomas  Love, 

Acting  Director,  Water  Management  Division 
(6W). 

[FR  Doc.  94-25198  Filed  10-11-94;  8:45  ami 
BILLING  CODE  6560-60-F 


[FRL-5086-8J 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  November  14, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  obtain  a  copy 
of  tliis  ICR,  contact  Sandy  Farmer  at 
EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Research  and  Development 

Title:  Evaluation  of  Mandated 
Drinking  Water  Filtration  and  its  Effects 
on  Commimity  Health  (EPA  No. 

1727.01). 

Abstract:  This  is  a  new  collection  of 
information  to  support  setting 
Maximum  Contaminant  Levels  (MCLs) 
in  drinking  water  as  required  under  the 
Safe  Drinking  Water  Act  (SDWA).  Under 
SDWA  sectiori  1442  (a)(1)(D)  the 
Administrator  may  conduct  research 
studies  to  explore  “improved 


methods.. .including  improvements  in 
water  purification  and  distribution,  and 
methods  of  assessing  the  health  related 
hazards  of  drinking  water.”  The  purpose 
of  this  study  is  to  gather  information  on 
the  effects  of  water  filtration  on  the 
presence  of  regulated  (total  coliform) 
and  potentially  regulated  [Giardia, 
Cryptosporidium,  and  enteroviruses) 
microorganisms  in  drinking  water;  and 
to  assess  the  level  of  disease  associated 
with  their  presence  in  drinking  water. 

This  voluntary  collection  of 
information  consists  of:  (1)  A  feasibility 
study  to  determine  the  appropriateness 
and  willingness  of  utilities  to  participate 
in  a  large  scale  study,  and  subsequently: 
(2)  a  large  scale  environmental  health 
study  to  compare  health  data  from 
selected  households  with  corresponding 
water  monitoring  data  from  selected 
water  utilities  prior  to,  and  following, 
the  installation  of  water  filtration 
systems. 

For  the  feasibility  study, 
questionnaires  will  be  sent  to  a  selected 
sample  of  water  utilities  and  will 
request  information  on  characteristics  of 
the  drinking  water  delivery  system, 
water  quality  monitoring  data,  and 
existence  of  historical  monitoring 
records.  The  questionnaire  will  also  ask 
whether  utilities  will  be  willing  to 
participate  in  the  environmental  health 
study. 

From  the  results  of  the  feasibility 
study,  three  water  utilities  will  be 
selected  as  sites  for  the  environmental 
health  study.  The  study  will  focus  on 
gathering  information  from  selected 
households  serviced  by  these  sites  over 
a  nine  month  period  prior  to,  and 
following,  the  installation  of  drinking 
water  filtration  systems  at  these  sites. 

An  individual  from  each  participating 
household  will:  (1)  Provide  general 
demographic  and  underlying  health 
condition  information;  and  (2)  complete 
a  monthly  checklist  indicating  any 
respiratory  and  gastrointestinal 
symptoms  experienced  during  the 
month  for  each  household  member. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1  hour  per 
response  for  utilities  and  8  hours  for 
households  annually,  including  time  for 
reviewing  the  questions,  gathering  the 
data  needed,  and  completing  and 
reviewing  the  information. 

Respondents:  Water  utilities  and 
selected  households. 

Estimated  Number  of  Respondents: 
126  utilities,  900  households. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Frequency  of  Collection:  One  time. 


Estimated  Total  Annual  Burden  on 
Respondents:  140  hours  for  utilities, 
7,290  hours  for  households. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136),  401  M  Street,  SW., 
Washington,  DC  20460. 
and 

Matt  Mitchell,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Washington,  DC  20503. 

Dated:  October  4, 1994. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division . 
IFR  Doc.  94-25202  Filed  10-11-94;  8:45  am) 
BILLING  CODE  6560-S0-F 


IFRL-5088-2] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  natme  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  November  14, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandy  Farmer  at 
EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

Title:  Municipal  Water  Pollution 
Prevention  (MWPP)  Program  Evaluation 
(EPA  No.  1728.01). 

Abstract:  This  is  a  new  collection  of 
information  to  support  the  self-auditing 
of  municipal  wastewater  treatment 
facilities  under  the  EPA’s  MWPP 
program,  as  authorized  under  section 
104  of  the  Clean  Water  Act  (CWA). 

CWA  section  104(b)  (7),  as  implemented 
through  EPA’s  MWPP  guidance  (March 
1991),  authorizes  EPA  to  develop 
effective  and  practical  processes, 
methods,  and  prototype  devices  for  the 
prevention,  reduction  and  elimination 
of  pollution.  The  MWPP  self-audit  is 
needed  to  provide  managers  of 
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municipal  wastewater  treatment 
facilities  a  framework  with  which  to 
diagnose  problems  and  design  actions  to 
deal  with  them.  This  information 
collection  applies  to  MWPP  programs 
that  are  presently  operated  by  EPA 
Regions  6  and  10,  and  does  not  apply  to 
State-delegated  programs.  These  EPA 
Regions  may  choose  to  make  the 
preparation  and  submission  of  the  self¬ 
audit  to  the  EPA  region  mandatory 
under  the  authority  of  CWA  section 
3n8(a). 

Respondents  conducting  the  MWPP 
self-audit  may  use  the  EPA  self-audit 
form,  or  alternative  methods,  to  provide 
information  documenting:  (1)  Actual, 
design,  and  potential  influent  flow  and 
loadings,  and  number  of  overflows  and 
bypasses;  (2)  operator  needs,  training 
and  certification  practices:  (3)  biosolids 
treatment,  storage  and  disposal  capacity; 
(4)  facility  age;  (5)  effluent  quality 
versus  permit  limits;  (6)  new 
requirements  (impact  of  changed  water 
quality  standards);  (7)  financial  status  of 
the  facility;  (8)  collection  system 
information:  and  (9)  other  information 
necessary  to  clarify  responses. 

Facility  operators  will  prepare  a 
corrective  action  plan  and  resolution 
that  will  be  submitted  with  the  self¬ 
audit  to  facility  owners  (i.e.  municipal 
governing  bodies)  for  review  and 
approval.  Facility  owners  will  then 
forward  the  audit  and  relevant  materials 
to  the  EPA  Regional  Office. 

The  information  may  be  used  by 
facility  owners/operators  and  local 
officials  to  assist  in  resource  allocations 
and  encourage  efficient  use  of  existing 
facilities.  EPA  Regional  Offices  will  use 
this  information  to  target  assistance  and 
develop  priorities  to  better  meet  facility 
and  municipality  needs. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  26  hours  for 
facility  operators  and  2.5  hours  for 
facility  owners,  for  an  estimated  average 
of  28.5  hours  per  response  including 
time  for  reviewing  questions,  gathering 
the  data  needed,  completing  and 
reviewing  the  information,  and 
submitting  the  information  to  the  EPA 
Region. 

Respondents:  Subject  operators  and 
owners  of  municipal  water  treatment 
facilities  in  EPA  Regions  6  and  10. 

Estimated  Number  of  Respondents: 
865. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Frequency  of  Collection:  Annual. 

Estimated  Total  Annual  Burden  on 
Respondents:  24,650  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 


collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136),  401  M  Street,  SW., 
Washington,  DC  20460. 
and 

Matt  Mitchell,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Washington,  DC  20503. 

Dated:  October  4, 1994. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  94-25203  Filed  10-11-94;  8:45  am) 
BILLING  CODE  656a-50-F 


FEDERAL  MARITIME  COMMISSION 


The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  217-011238-001. 

Title:  Canadian  Transport/Star 
Shipping  A/S  Container  Space  Charter 
Agreement. 

Parties: 

Canadian  Transport  Company,  Ltd. 

Star  Shipping  A/S 

Synopsis;  The  proposed  amendment 
clarifies  and  revises  the  procedures  for 
space  chartering  in  Article  5.  In 
addition,  it  also  modifies  Article  9  of  the 
Agreement. 

Agreement  No.:  217-011472. 

Title:  KL/HMM  Space  Charter 
Agreement  in  the  Far  East-U.S.  Pacific 
Northwest  Trades. 

Parties: 

Kawasaki  Kisen  Kaisha,  Ltd.  (“KL”) 

Hyundai  Merchant  Marine  Co.,  Ltd. 

(“Hyundai”) 

Synopsis:  The  proposed  Agreement 
authorizes  Hyundai  to  charter  space  on 
KL  vessels  in  the  trade  between  Far  East 
ports  and  ports  and  points  in  the  U.S. 


Pacific  Northwest.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  203-011473. 

Title:  Aruba,  Bonaire,  Curacao 
Discussion  Agreement 

Parties: 

Sea-Land  Service,  Inc. 

Aruba,  Bonaire,  Curacao  Liner 
Assocation 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  discuss  and 
agree  upon  rates,  rules,  charges,  service 
items,  term  and  conditions,  service 
contracts  and  tariffs  in  the  trade 
between  U.S.  Atlantic,  Gulf  and  Pacific 
Coast  ports  points  and  ports  and  points 
in  Aruba,  Bonaire  and  Curacao. 
Adherence  to  any  agreement  reached  is 
voluntary. 

Agreement  No.:  224-200886. 

Title:  Tampa  Port  Authority/Jo-Dim 
Investment  Trust  S.A.  do  Regency 
Maritime  Corp.  Incentive  Agreement 

Parties: 

Tampa  Port  Authority  ("Port”) 

Jo-Dim  Investment  Trust  S.A.  (“Jo- 
Dim”) 

Synopsis:  The  proposed  Agreement 
provides  that  Jo-Dim  shall  have  non¬ 
exclusive  rights  to  certain  assigned 
premises  at  the  Port.  In  addition,  Jo-Dim 
will  pay  a  reduced  wharfage  tariff 
charge  subject  to  certain  agreed  upon 
provisions  in  the  Agreement. 

Dated:  October  6, 1994. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  94-25171  Filed  10-11-94;  8:45  am) 


Administration  on  Aging;  White  House 
Conference  on  Aging 

Proposed  Agenda  for  the  1995  White 
House  Conference  on  Aging;  Request 
for  Public  Comment  on  the  Proposed 
Agenda 

AGENCY:  White  House  Conference  on 
Aging,  AoA,  HHS. 

ACTION:  Notice  of  proposed  agenda  for 
public  comment. 

SUMMARY:  The  Policy  Committee  of  the 
White  House  Conference  on  Aging  is 
publishing  its  proposed  Conference 
agenda  for  public  comment  as  required 
by  Public  Law  102-375,  the  Older 
Americans  Act  Amendments  of  1992. 
Part  I  of  the  proposed  agenda  is  a  listing 
of  several  themes.  Part  n  is  a  listing  of 
the  major  issues  and  subissues  and  Part 


Notice  of  Agreement(s)  Filed 
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III  proposes  a  process  for  review  of  the 
Conference  recommendations. 

Comments  are  invited  on: 

(1)  Choice  of  a  theme  (Part  I); 

(2)  Choice  of  issues  and  subissues  to  be 
addressed  at  the  Conference  (Part  II); 

(3)  Linkage  of  issues  and  subissues  to 
ensure  delegates  are  informed  on  all 
issues  (Part  D);  and 

(4)  Review  of  Conference 
recommendations  by  the  Advisory 
and  Policy  Committees  (Part  III). 

The  Conference  is  to  be  held  May  2- 

5, 1995  in  Washington,  DC. 

DATES:  Comments  on  the  proposed 
agenda  and  post-conference 
recommendation  process  must  be 
received  on  or  before  December  1, 1994. 
The  Policy  Committee  has  decided  to 
set  aside  as  mudi  time  as  practical  to 
ensure  a  %vide  range  of  input  from  all 
interested  organizations  and 
individuals.  All  public  comments 
received  will  be  valuable  in  structuring 
the  draft  final  agenda  which  is  to  be 
completed  in  January  for  review  by  the 
Policy  Committee. 

ADDRESSES:  All  comments  concerning 
this  proposed  agoada  should  be 
address^  to  Robert  B.  Blancato, 
Executive  Director,  White  House 
Conference  on  Aging,  501  School  Street, 
SW.,  8th  Floor,  Washington,  DC  20024- 
2755.  Comments  may  be  mailed  to  Mr. 
Blancato  at  the  above  address  or  FAXed 
to  (202)  245-7857.  His  INTERNET 
address  (CONFERENCE@BAN- 
GATE.AOA.DHHS.GOV)  may  also  be 
used  to  submit  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
White  House  Conference  on  Aging,  501 
School  Street  SW.,  8th  Floor, 
Washington,  DC  20024-2755  or  the 
White  House  Conference  on  Aging 
Information  Line  at  (202)  245-7815.  To 
provide  24-hour  coverage,  calls  to  this 
number  may  be  answered  by  an 
answering  machine. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  102-375  requires  that  the  Policy 
Committee  (which  oversees  the  1995 
White  House  Conference  on  Aging) 
formulate  and  approve  a  proposed 
agenda  for  the  Conference  and  that  this 
proposed  agenda  be  published  in  the 
Federal  Register  for  public  comment. 

The  statutory  language  urges  the  1995 
White  House  Conference  on  Aging 
(WHCoA)  to  work  jointly  with  States, 
individuals,  and  public  and  private 
organizations  to  develop  a  proposed 
agenda  which  reflects  the  major  issues 
facing  older  Americans  and  their 
communities.  The  collection  of  public 
comments  began  immediately  after 
President  Clinton  formally  called  for  the 
1995  WHCoA  in  February  1994.  Special 


emphasis  has  been  placed  on  soliciting 
suggestions  and  ideas  from  a  wide  range 
of  sources — especially  from  the 
grassroots. 

Input  received  from  a  variety  of  local, 
state,  regional  and  national  events 
conducted  on  behalf  of  the  WHCoA  over 
the  past  several  months  points  toward 
an  agenda  which  goes  beyond 
traditional  boundaries  and  paints  a 
broader  picture  of  aging — an  agenda  that 
looks  at  the  present  and  the  future.  This 
Conference  should  examine  a  wide 
range  of  issues,  including  the  needs  and 
contributions  of  today’s  and  tomorrow’s 
older  citizens.  This  far-reaching 
examination  is  evident  in  the  broad 
support  which  has  emerged  for  a  theme 
and  issues  which  incorporate  the 
generational  aspects  of  aging.  Congress 
also  included  the  generational  issue  in 
the  statute  by  mandating  that  the 
Conference  look  at  the  interdependence 
of  generations,  the  contributions  of 
older  individuals  to  societal  well-being 
and  the  commonality  of  problems  facing 
both  older  and  younger  individuals. 

Initial  suggestions  frtim  the  grassroots 
for  Conference  themes  and  agenda 
issues  have  been  used  by  the  Policy 
Committee  to  develop  the  proposed 
agenda  for  the  1995  WHCoA.  Over  400 
pre-conference  events  have  been  held 
around  the  country  to  develop  policy 
recommendations  for  building  the 
agenda  for  the  Conference. 

Part  1.  Themes 

Below  is  a  listing  of  proposed  themes 
from  which  we  expect  the  final  theme 
for  the  Conference  to  emerge  based 
primarily  on  the  public  comments 
received.  These  four  proposed  themes 
are: 

•  Aging  into  the  21st  Century: 
Generations  Working  Together  for  a 
Better  Community. 

•  Investing  in  an  Aging  Society  into 
the  21st  Century:  Independence, 
Opportunity  and  Dignity  for  All 
Americans. 

•  Investing  Now  in  America’s  Future: 
A  Lifetime  of  Productivity  and 
Opportunity. 

•  America  Now  and  into  the  21st 
Century:  Groviing  Older  with 
Independence.  Opportunity  and  Dignity. 

The  public  is  invited  to  indicate  a 
preferred  theme  from  among  these 
alternatives  or  to  suggest  additional 
themes  for  consideration  by  the  Policy 
Committee. 

Part  II.  Issues 

This  part  of  the  proposed  agenda  is  a 
listing  of  major  issues  and  subissues 
derived  from  a  variety  of  sources, 
including: 


(1)  Recommendations  from  past  White 
House  Conferences  on  Aging; 

(2)  Recommendations  produced  by 
events  preceding  the  1995  WHCoA; 
and 

(3)  Input  from  national  aging 
organizations,  professionals  and 
advocates. 

We  are  eliciting  comments  on  the 
relative  importance  of  these  issues  and 
subissues.  We  are  also  seeking 
suggestions  on  ways  to  link  the  various 
issues  and  subissues. 

The  major  issues  and  subissues 
identified  by  the  Policy  Committee  are 
listed  below  in  alphabetical  order: 

Arts  and  Humanities 

•  Access 

•  Contributions  by  Elderly 

•  Continuing  Eduation 

•  Therapy 

Crime/Personal  Safety 

•  Abuse,  Neglect  and  Exploitation 

•  Neighborhood  Violence  and  Safety 

•  Prevention  and  Protection 

•  Domestic  Violence 

•  Enforcement 

•  Fear  of  Crime  and  Social  Isolation 

•  Consumer  Fraud 

Cultural  Diversity 

•  Access  to  Services 

•  Civil  Rights 

•  Cultural  Sensitivity 

•  Cultural  Contributions  or  Cultural 
Enrichment 

•  Language  * 

•  Literacy 

Employment 

•  Extended  Full-time  and  Continued 
Employment  Options 

•  Part-Year,  Part-Time  and  Re¬ 
employment  Options 

•  Education  and  Training 

•  Age  Discrimination 

•  Downsizing 

•  Underemployment 

•  Pre-retirement 

•  Phased  Retirement 

•  Access  to  Work-related  Benefits 

Families  and  Family  Life 

•  Impact  of  Demographic  Changes 

•  Ethnicity 

•  Partnerships  with  Caregiving 
Agencies 

Health 

•  Prevention/Wellness 

•  Nutrition/Exercise 

•  Health  Care  Reform 

•  Long-term  Care:  Home,  Community- 
based  and  Institutional 

•  Medicare 

•  Medicaid 

•  Acute  Care 
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•  Mental  Health  and  Substance  Abuse 

•  Disabilities/ Assistive  Devices 

•  Rehabilitation 

•  Health  Problems  of  the  Aged 

•  Access 

•  Death/Dying 

•  Hearing  and  Vision  Impairment 

•  Medication  (prescription  and  non¬ 
prescription  drugs) 

•  Medical  Supplies  and  Durable 
Medical  Equipment 

•  Women’s  Health 

•  Negative  Attitudes  of  Professionals 

Housing/Social  and  Community 
Services 

•  Range  of  Affordable  Options 

•  Service  Infrastructure 

•  Accessible  Housing 

•  Public  and  Assisted  Housing 

•  Alternative  Housing  Arrangements 

•  Financing  Options 

•  Community,  Georgraphic  and 
Demographic  Changes 

•  Home  Maintenance 

•  Senior  Centers 

•  Independent  Living 

•  Intergenerational  Supports 

•  Aging  in  Place 

Image  of  Older  People 

•  Positive  and  Accurate  Portrayal 

•  Stereotypes 

•  Media/Advertising 

Income  Security  and  Other  Benefits 

•  Social  Security  (including  gender- 
based  discrimination) 

•  Economic  Growth 

•  Tax  and  Budget  Policies 

•  Income 

•  Pensions  (including  gender-based 
discrimination) 

•  Savings  and  Asset  Management 

•  SSI 

•  Food  Stamps 

Interdependence  of  Generations 

•  Caregivers 

•  Grandparents  as  Caregivers 

•  Reciprocity 

Older  Americans  Act  and  Its  Role 

•  Aging  Network 

•  Community  Planning 

•  Senior  Centers 

•  Targeting 

•  Native  Americans/Minority/Rural 

•  Senior  Employment 

•  Training  Professionals  and 
Paraprofessionals 

•  Social/Supportive/Nutrition 
Services 

•  Elder  Rights 

•  Advocacy 

Productive  Older  People 

•  Work  Force  Participation 

•  Volunteerism/Mentoring 


•  Community  Involvement 

•  Older  People  as  Caregivers 

•  Corporation  for  National  and 
Community  Service 

•  Political/Civic  Participation 

Quality  of  Ufe/Meaning  in  Later  Years 

•  Autonomy 

•  Ethics  and  Values 

•  Education  and  Training  Options 

•  Spiritual  Well-being 

•  Religion 

•  Leisure  and  Recreational  Activities 

•  Life-long  Learning 

•  Aging  in  Place 

•  Safeguarding  Cultural/Linguistic 
Integrity 

Research  and  Education/Training 

•  Biomedical,  Behavioral  and  Social 
Sciences 

•  Employment 

•  Public  Policy 

•  Information,  Knowledge  and 
Technology  Transfer 

Rights/Responsibili  ties/ A  dvocacy 

•  Civil  Rights 

•  Discrimination 

•  Empowerment 

•  Guardianship/Conservatorship 

•  Legal  Issues 

•  Legislative  Oversight 

Role  of  the  Private  Sector 

•  Marketing 

•  Consumers 

•  Service  Providers 

Special  Constituencies 

•  Older  Women 

•  Elders  of  Color,  Minority  and 
Ethnic  Elders 

•  Veterans 

•  Persons  with  Disabilities 

•  Oldest  Old 

•  Elders  Living  in  Poverty  or  Near 
Poverty  Line 

•  Homeless 

•  Mentally  Ill 

•  Mental  Retardation/Development 
Disabilities 

•  Substance  Abuse 

•  Gays/Lesbians 

•  Persons  Living  with  AIDS/HIV 

•  Rural 

•  Urban 

•  Family-less  Individuals 

•  Elders  Living  Alone 

•  Older  Prisoners 

Technology 

•  Assistive  Devices 

•  Information  Superhighway 

•  Possibilities 

Transportation 

•  Older  Drivers 

•  Accessibility 


•  Public  Investment 

•  Options 

As  previously  mentioned,  comments 
are  invited  on  the  above  list  as  well  as 
on  other  issues  and  subissues  which 
should  be  addressed  at  the  Conference. 
Public  comment  is  also  invited  on  a 
strategy  for  effectively  linking  issues 
and  subissues  both  for  discussion  and 
for  developing  recommendations. 

It  is  anticipated  that  a  large  number  of 
responses  will  be  received  from  the 
public  during  the  comment  period.  All 
comments  received  will  be  reviewed 
and  answered.  The  Policy  Committee 
will  establish  priorities  among  the 
issues  based  on  public  response  to  the 
proposed  agenda.  These  prioritized 
issues  will  ultimately  provide  the 
foundation  for  the  final  Conference 
agenda  which  will  be  published  in  the 
Federal  Register.  Conference  delegates 
will  receive  information  about  the  final 
agenda  in  advance  of  the  Conference  to 
allow  them  to  prepare  and  actively 
participate  in  the  1995  WHCoA. 

Part  III.  Post-Conference  Action  on 
Recommendations 

During  the  Conference,  delegates  will 
begin  the  process  of  establishing 
priorities  for  action  among  the 
recommendations  they  produce. 
Immediately  after  the  Conference,  the 
Advisory  Committee  (appointed  by  the 
President),  followed  by  the  Policy 
Committee,  will  be  responsible  for 
further  developing  the  prioritized 
recommendations  of  the  Conference  for 
inclusion  in  the  proposed  Conference 
report. 

This  proposed  report  will  be 
submitted  to  each  State  Governor  for 
review  and  comment  as  required  by  the 
Statute.  After  reviewing  the  comments 
of  the  Governors,  the  Policy  Committee 
will  prepare  and  approve  an  initial 
report  of  the  Conference  to  be  published 
in  the  Federal  Register.  The  Policy 
Committee  will  also  prepare  a  separate 
report  on  the  necessary  administrative 
and  legislative  actions  to  implement  the 
recommendations  in  the  Conference 
report. 

The  final  Conference  report  will  serve 
as  a  catalyst  as  well  as  provide  a 
blueprint  for  proposed  post-WHCoA 
implementation  activities.  This  action- 
oriented  blueprint  will  provide  the 
framework  for  immediate  and  longer- 
term  actions  to  implement  the 
Conference’s  highest  priority 
recommendations.  This  blueprint  will 
also  identify  areas  and  tasks  in  which 
the  public  and  private  sectors, 
governmental  and  non-govemmental 
organizations  and  agencies,  can  play  a 
role  in  implementing  the  Conference 
recommendations.  These  may  include 
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private  initiatives  as  well  as  the 
enactment  of  public  policies  and  laws 
affecting  aging  Americans,  their  families 
and  their  communities  now  and  into  the 
21st  century. 

Dated;  October  6, 1994. 

Fernando  M.  Torres-Gil, 

Assistant  Secretary  for  Aging. 
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Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Title  5,  U.S.C.,  Appendix  2) 
announcement  is  made  of  the  following 
sp>eciai  emphasis  panel  scheduled  to 
meet  during  the  month  of  October  1994; 

Name:  Health  Care  Policy  and  Research 
Special  Emphasis  Panel. 

Date  and  rime; October  20, 1994,  8:30  a.m. 
Place:  Holiday  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Rockville  Room.  Rockville, 
Maryland  20852. 

Open  from  8:30  a.m.  to  9:30  a.m.  Closed  for 
remainder  of  meeting. 

Purpose;  This  Panel  is  charged  with 
conducting  the  initial  review  of  grant 
applications  on  research  that  will  provide 
convincing  evidence  for  or  against  the 
effectiveness  and  cost  effectiveness  of 
alternative  clinical  interventions  used  to 
prevent,  diagnose,  treat,  and  manage 
common  clinical  conditions. 

Agenda:  The  open  session  of  the  meeting 
on  October  20  from  8:30  a.m.  to  9:30  a.m. 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters.  During  the 
closed  session,  the  committee  will  be 
reviewing  grant  applications  dealing  with 
complex,  clinical  medical  effectiveness 
issues  in  response  to  the  medical  treatment 
effectiveness  PORT  II  initiative.  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  Title  5,  U.S.C.,  Appendix  2 
and  Title  5.  U.S.C.,  552b{c)(6).  the 
Administrator,  Agency  for  Health  Care  Policy 
and  Research  (AHCPR),  has  made  a  formal 
determination  that  this  latter  session  will  be 
closed  because  the  discussions  are  likely  to 
reveal  personal  information  concerning 
individuals  associated  with  the  grant 
applications.  This  information  is  exempt 
from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members  or  other  relevant  information 
should  contact  Gerald  E.  Calderone,  Pb.D., 
Agency  for  Health  Care  Policy  and  Research, 
Suite  602. 2101  East  Jefferson  Street, 
Rockville,  Maryland  20852,  Telephone  (301) 
594-2462. 

Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 

Dated;  October  3, 1994. 

Clifton  R.  Gaus, 

Administrator 
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Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  509] 

Grants  for  Unintentional  Injury 
Prevention  and  Control  Research 
Notice  of  Availability  of  Funds  For 
Fiscal  Year  1995 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  that 
applications  are  being  accepted  for 
Injury  Prevention  and  Control  Research 
Grants  for  fiscal  year  (FY)  1995.  The 
Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  Healthy  People  2000 
chapter  on  Unintentional  Injuries.  (To 
order  a  copy  of  Healthy  People  2000,  see 
the  section  Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
Sections  301  and  391-394  of  the  Public 
Health  Service  Act  (42  U.S.C.  241  and 
280b-280b-3).  Program  regulations  are 
set  forth  in  Title  42  CFR  Part  52. 

Eligible  Applicants 

Eligible  applicants  include  all  non¬ 
profit  and  for-profit  organizations.  Thus 
State  and  local  health  departments  and 
State  and  local  governmental  agencies, 
universities,  colleges,  research 
institutions,  and  other  public  and 
private  organizations,  including  small, 
minority  and/or  woman-owned 
businesses  are  eligible  for  these  research 
grants.  Current  holders  of  CDC  injury 
control  research  projects  are  eligible  to 
apply. 

Smoke-Free  Workplace 
The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-firee  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Availability  of  Funds 

Approximately  $2.0  million  is 
projected  to  be  available  in  FY  1995  to 
fund  6  to  9  grants.  The  amount  of 
funding  actually  available  may  vary  and 
is  subject  to  change.  New  grant  awards 
will  not  exceed  $300,000  per  year 
(including  both  direct  and  indirect 
costs).  Grant  applications  that  exceed 
the  $300,000  per  year  cap  will  be 


returned  to  the  investigator  as  non- 
responsive.  Research  grant  supplements 
will  generally  be  no  more  than  $75,000 
(including  both  direct  and  indirect 
costs).  Awards  will  be  made  for  a  12- 
month  budget  period  within  a  project 
period  not  to  exceed  3  years. 

Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  demonstrated  by 
investigators  at  work-in-progress 
monitoring  workshops,  the  achievement 
of  workplan  milestones  reflected  in  the 
continuation  application,  and  the 
availability  of  Federal  funds.  In 
addition,  if  funds  are  available, 
continuation  awards  may  be  eligible  for 
increased  funding  to  offset  inflationary 
costs. 

Purpose 

The  purposes  of  this  program  are  to: 

A.  Support  injury  prevention  and 
control  research  on  priority  issues  as 
delineated  in  Injury  Control  in  the 
1990s:  A  National  Plan  for  Action  and 
Healthy  People  2000. 

B.  Encourage  professionals  from  a 
wide  spectrum  of  disciplines  such  as 
engineering,  medicine,  health  care, 
public  health,  behavioral  and  social 
sciences,  and  others,  to  undertake 
research  to  prevent  and  control  injuries. 

C.  Evaluate  current  and  new 
intervention  methods  and  strategies  for 
the  prevention  and  control  of  injuries. 

D.  Encourage  professionals  from  a 
wide  spectrum  of  disciplines  such  as 
medicine,  health  care,  public  health, 
behavioral  and  social  sciences,  and 
others  to  undertake  research  to  prevent 
and  control  unintentional  injuries. 

Program  Requirements 

The  following  are  applicant 
requirements: 

A.  A  principal  investigator  who  has 
conducted  research,  published  the 
findings,  and  has  specific  authority  and 
responsibility  to  carry  out  the  proposed 
project. 

B.  Demonstrated  experience  in 
conducting,  evaluating,  and  publishing 
injury  control  research  (as  previously 
defined)  on  the  applicant’s  project  team. 

C.  Effective  and  well-defined  working 
■relationships  within  the  performing 
organization  and  with  outside  entities 
which  will  ensure  implementation  of 
the  proposed  activities. 

D.  An  explanation  of  how  research 
findings  could  lead  to  the  development 
of  injury  control  interventions  within  3- 
5  years  of  project  start-up.  Furthermore, 
how  the  research  findings  mi^t  be 
disseminated  and  implemented  through 
organizations  (such  as  public  health 
agencies)  or  systems,  both  public  and 
private. 
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E.  The  ability  to  carry  out  an  injury 
control  research  project. 

F.  The  overall  match  between  the 
applicant’s  proposed  theme  and 
research  objectives,  and  the  program 
priorities  as  described  under  the 
heading  “Programmatic  Interests”  and 
Injury  Control  in  the  1990s;  A  National 
Plan  for  Action  and  Healthy  People 
2000. 

Note;  Grant  funds  will  not  be  made 
available  to  support  the  provision  of  direct 
care  services, 

Eligible  applicants  may  enter  into 
contracts,  including  consortia 
agreements  (as  set  forth  in  the  PHS 
Grants  Policy  Statement)  as  necessary  to 
meet  the  requirements  of  the  program 
and  strengthen  the  overall  application. 

Programmatic  Interests 

Grant  applications  for  unintentional 
injury  prevention  and  control  research 
are  sought.  The  focus  of  grants  should 
reflect  the  broad-based  need  to  control 
injury  morbidity,  mortality,  disability, 
and  costs.  Special  consideration  may  be 
given  to  applications  requesting  one  or 
two  years  of  funding.  One-year  pilot 
projects  are  encouraged. 

In  prevention,  there  is  special 
programmatic  interest  in  research  which 
evaluates  the  effectiveness  of 
interventions  in  preventing  injuries  or 
reducing  their  impact  and  develops  the 
basic  sciences  of  injury  (i.e., 
biomechanics  and  epidemiology).  This 
research  might  evaluate  one  or  more 
different  approaches  to  implementing  a 
specific  intervention  strategy  for  which 
there  is  already  existing  evidence  of 
effectiveness  (e.g.,  protective  helmets  for 
bicycle  riders,  energy-absorbing 
playground  surfaces,  lowered  tap  water 
temperatures,  etc.).  In  addition,  there  is 
a  ne^  to  develop  new  intervention 
strategies  or  examine  intervention 
strategies  for  which  evidence  of 
effectiveness  is  either  sparse  or  totally 
lacking  (e.g.,  public  education  and 
information  campaigns,  teaching  infants 
to  swim,  interior  design  innovations  to 
prevent  falls  among  older  persons,  etc.). 
Interventions  chosen  for  evaluation 
should  have  a  significant  potential  for 
reduction  in  injury  morbidity,  mortality, 
disability,  or  cost.  Special  consideration 
will  be  given  to  grant  applications 
which  target  populations  at  high  risk  for 
injuries  and  their  consequences, 
including  adolescents,  children,  racial 
and  ethnic  minorities,  rural  residents, 
farm  families,  and  people  with  low 
incomes. 

In  acute  care,  there  is  special 
programmatic  interest  in  intensifying 
the  role  of  the  emergency  department 
and  in-pati«it  hospital  trauma  services 


in  regard  to  public  health  surveillance 
and  prevention  of  traumatic  injuries.  Ip 
acute  care  settings,  identifying 
underlying  risk  factors  for  injury  and 
intervening  to  reduce  or  eliminate  them 
can  help  minimize  the  impact  of 
violence,  substance  abuse,  and  other 
factors  associated  with  injury 
recidivism.  There  is  also  a  need  to 
assess  the  impact  of  national  and  State 
health  care  reforms  on  prehospital 
emergency  medical  services,  emergency 
department  care  of  the  injured,  in¬ 
patient  trauma  care,  and  rehabilitation 
services.  There  is  interest  in  the 
identification  of  optimal  methods  for 
diagnosing  and  treating  patients  who 
have  sustained  major  trauma,  including 
central  nervous  system  injuries,  bums, 
and  multiple  organ  system  injuries. 

In  rehabilitation,  there  is 
programmatic  interest  in  clinical 
research  and  clinical  trials  on  improved 
approaches  to  comprehensive 
rehabilitation.  This  includes  research 
directed  towards  minimizing  the 
secondary  complications  of  injury 
including  pressure  sores,  contracture, 
muscular  atrophy,  skeletal  defomiity 
and  other  definable  conditions.  This 
research  should  cover  methods  of  their 
prevention  and  take  into  account  the 
injured  person’s  need  for  education  to 
prevent  recurrent  medical  problems  and 
the  role  of  the  family  in  preventing 
secondary  conditions.  Population-based 
and  longitudinal  studies  are  needed  to 
better  establish  the  prognoses  and 
rehabilitation  needs  of  patients  with 
traumatic  brain  injury,  spinal  cord 
injury,  bums,  and  severe  sensory  loss. 

In  biomechanics,  there  is  special 
programmatic  interest  in  brain  and 
spinal  cord  injury.  This  interest 
includes  the  biomechanical  evaluation 
of  intervention  concepts  and  strategies 
(e.g.,  bike  helmets,  energy  absorbing 
playground  surfaces,  hip  pads,  motor 
vehicle  side  impact  and  rollover 
countermeasures,  etc.),  development  of 
models  to  elucidate  injury  physiology 
and  pharmacologic,  surgical  and  other 
interventions:  defining  human  tolerance 
limits  for  injury  among  children, 
women,  the  chronically  ill  and  older 
persons;  improvements  in  injury 
assessment  technology:  and 
understanding  impact  injury 
mechanisms  and  quantif^ng  injury- 
related  biomechanical  responses  for 
critical  areas  of  the  human  body  (e.g., 
brain  and  vertebral  injury  with  spinal 
cord  involvement).  Consideration  will 
also  be  given  to  the  biomechanics  of 
thoracic  and  abdominal  viscera, 
musculature  and  joints  including  the 
articular  cartilage,  tendons  and 
ligaments. 


In  epidemiology,  there  is 
programmatic  interest  in  analytic 
research  that  identifies  mechanisms, 
causes,  or  risks  of  injury  which  might 
lead  to  new  or  more  effective 
interventions.  4fso  of  interest  is 
epidemiologic  research  having  as  its 
focus  the  development  of  improved 
methods  and  the  evaluation  and 
improvement  of  injury  surveillance 
systems. 

Research  is  needed  that  more 
accurately  defines  the  cost  of 
unintentional  injury  and  the  cost 
effectiveness  or  prevention  effectiveness 
of  interventions.  Cost  analysis  should  b? 
included  in  the  plans,  where 
appropriate,  to  evaluate  an 
intervention(s)  pertinent  to  one  of  the 
topics  previously  outlined  under 
prevention,  acute  care,  rehabilitation, 
biomechanics,  etc.  A  more  complete 
discussion  of  methodologies  for 
assessing  cost  analysis  is  presented  in, 

A  Framework  for  Assessing  the 
Effectiveness  of  Disease  and  Injury 
Prevention,  (CDC,  Morbidity  and 
Mortality  Weekly  Report,  March  27, 
1992,  Volume  41,  Number  RR-3,  pages 
5-11).  (To  receive  information  on  these 
reports  see  the  section  Where  to  Obtain 
Additional  Information.) 

Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  CDC  staff  for  completeness 
and  responsiveness  as  outlined  under 
the  previous  heading.  Program 
Requirements  (A-F).  Incomplete 
applications  and  applications  that  are 
not  responsive  will  be  returned  to  the 
applicant  without  further  consideration. 
Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  by  a  peer  review 
group  to  determine  if  the  application  is 
of  sufficient  technical  and  scientific 
merit  to  warrant  further  review  (triage); 
the  CDC  will  withdraw  from  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process. 
Awards  will  be  made  based  on  priority 
score  ranking  by  the  Injury  Research 
Grants  Review  Committee  (IRGRC), 
programmatic  priorities  and  needs  by 
the  Advisory  Committee  for  Injury 
Prevention  and  Control,  and  the 
availability  of  funds. 

A.  The  first  review  will  be  a  peer 
review  conducted  by  the  IRGRC  on  all 
applications.  Factors  to  be  considered 
will  include: 

1.  The  specific  aims  of  the  research 
proj^t,  i-e.,  the  broad  longterm 
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objectives,  the  intended 
accomplishment  of  the  specific  research 
proposal,  and  the  hypothesis  to  be 
tested: 

2.  The  background  of  the  proposal, 

i.e.,  the  basis  for  the  present  proposal, 
the  critical  evaluation  of  existing 
knowledge,  and  specific  identification 
of  the  injury  control  knowledge  gaps 
which  the  proposal  is  intended  to  fill; 

3.  The  significance  and  originality 
from  a  scientific  or  technical  standpoint 
of  the  specific  aims  of  the  proposed 
research,  including  the  adequacy  of  the 
theoretical  and  conceptual  framework 
for  the  research; 

4.  For  competitive  renewal  and 
supplemental  applications,  the  progress 
made  during  the  prior  project  period. 

For  new  applications,  (optional)  the 
progress  of  preliminary  studies 
pertinent  to  the  application. 

5.  The  adequacy  of  the  proposed 
research  design,  approaches,  and 
methodology  to  carry  out  the  research, 
including  quality  assurance  procedures, 
plan  for  data  management,  and 
statistical  analysis  plan. 

6.  The  extent  to  which  the  evaluation 
plan  will  allow  for  the  measurement  of 
progress  toward  the  achievement  of  the 
stated  objectives. 

7.  Qualifications,  adequacy,  and 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities. 

8.  The  degree  of  commitment  and 
cooperation  of  other  interested  parties 
(as  evidenced  by  letters  detailing  the 
nature  and  extent  of  the  involvement). 

9.  The  reasonableness  of  the  proposed 
budget  to  the  proposed  research  and 
demonstration  program. 

10.  Adequacy  of  existing  and 
proposed  facilities  and  resources. 

B.  The  second  review  will  be 
conducted  by  the  Advisory  Committee 
for  Injury  Prevention  and  Control.  The 
factors  to  be  considered  will  include: 

1.  The  results  of  the  peer  review. 

2.  The  significance  of  the  proposed 
activities  in  relation  to  the  priorities  and 
objectives  stated  in  Injury  Control  in  the 
1990s:  A  National  Plan  for  Action  and 
Healthy  People  2000. 

3.  National  needs. 

4.  Overall  distribution  among: 

•  The  three  phases  of  injury  control: 
prevention,  acute  care,  and 
rehabilitation; 

•  The  major  disciplines  of  injury 
control:  biomechanics  and 
epidemiology; 

•  Populations  addressed  (e.g., 
adolescents,  children,  racial  and  ethnic 
minorities,  rural  residents,  farm 
families,  and  people  with  low  incomes); 
and 

5.  Budgetary  considerations  (e.g., 
preference  may  be  given  to  applicants 


who  submit  proposals  requesting 
funding  for  research  projects  of  one  to 
two  year’s  duration). 

6.  Additional  consideration  may  be 
given  to  those  applicants  who  provide 
evidence  of  an  active  training  program 
for  inexperienced  minority  injury 
researchers. 

C.  Continued  Funding: 

Continuation  awards  made  after  FY 

1995,  but  within  the  project  period,  will 
be  made  on  the  basis  of  the  availability 
of  funds  and  the  following  criteria: 

1.  The  accomplishments  reflected  in 
the  progress  report  of  the  continuation 
application  indicate  that  the  applicant  is 
meeting  previously  stated  objectives  or 
milestones  contained  in  the  project’s 
annual  workplan  and  satisfactory 
progress  has  been  demonstrated  through 
monitoring  presentations  or  work-in- 
progress  workshops; 

2.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

3.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives: 

4.  The  evaluation  plan  will  allow 
management  to  monitor  whether  the 
methods  are  effective;  and 

5.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable,  and  consistent  with  the 
intended  use  of  grant  funds. 

D.  Supplementary  Funding: 

Competing  Supplemental  grant 

awards  may  be  made  when  funds  are 
available  to  support  research  work  or 
activities  not  previously  approved  by 
the  Injury  Research  Grants  Review 
Committee  (IRGRC).  Applications 
should  be  clearly  labelled  to  denote 
their  status  as  requesting  supplemental 
funding  support.  These  applications 
will  be  reviewed  by  the  IRGRC  and  the 
secondary  review  group. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372,  entitled  Intergovernmental 
Review  of  Federal  Programs. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.136. 

Application  Submission  and  Deadlines 

A,' Preapplication  Letter  of  Intent: 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 


potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Officer  (whose  address  is  reflected  in 
section  B.  “Applications”).  It  should  be 
postmarked  no  later  than  two  months 
prior  to  the  planned  submission 
deadline  (e.g.,  December  10  for  February 
10  submission).  The  letter  should 
identify  the  announcement  number, 
name  the  principal  investigator,  and 
specify  the  injury  phase  or  discipline 
addressed  by  the  proposed  project.  The 
letter  of  intent  does  not  influence 
review  or  funding  decisions,  but  it  will 
enable  CDC  to  plan  the  review  more 
efficiently,  and  will  ensure  that  each 
applicant  receives  timely  and  relevant 
information  prior  to  application 
submission. 

B.  Applications: 

Applicants  should  use  Form  PHS-398 
and  adhere  to  the  ERRATA  Instruction 
Sheet  for  Form  PHS-398  contained  in 
the  Grant  Application  Kit.  Please  submit 
an  original  and  five  copies  on  or  before 
February  10, 1995  to:  Henry  S.  Cassell, 
III,  Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Atlanta,  GA  30305. 

C.  Deadlines: 

1.  Applications  shall  be  considered  as 
meeting  a  deadline  if  they  are  either: 

A.  Received  at  the  above  address  on 
or  before  the  deadline  date,  or 

B.  Sent  on  or  before  the  deadline  date 
to  the  above  address,  and  are  received 
in  time  for  the  review  process. 
Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailings. 

2.  Applications  which  do  not  meet  the 
criteria  in  l.A.  or  l.B.  above  are 
considered  late  applications  and  will  he 
returned  to  the  applicant. 

Where  to  Obtain  Additional 
Information 

To  receive  additional  information, 
call  (404)  332—4561.  You  will  be  asked 
to  leave  your  name,  address,  and  phone 
number  and  will  need  to  refer  to 
Announcement  Number  509.  You  will 
receive  a  complete  program  description, 
information  on  application  procedures, 
and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  documents,  business 
management  technical  assistance  may 
be  obtained  from  Lisa  G.  Tamaroff, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
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Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Mailstop  E-13, 
Atlanta,  GA  30305,  telephone  (404) 

842  -6796.  Programmatic  technical 
assistance  may  be  obtained  firom  Ted 
Jones,  Project  Officer,  Office  of  Research 
Grants,  National  Center  for  Injury 
Prevention  and  Control,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE.,  Mailstop  K- 
58,  Atlanta,  GA  30341-3724,  telephone 
(404) 486-4824. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  783-3238. 

Copies  of  Injury  Control  in  the  1990s: 
A  National  Plan  for  Action.  Atlanta: 
Centers  for  Disease  Control  and 
Prevention,  1993  and  A  Framework  for 
Assessing  the  Effectiveness  of  Disease 
and  Injury  Prevention,  (CDC,  Morbidity 
and  Mortality  Weekly  Report,  March  27, 
1992,  V'olume  41,  Number  RR-3,  pages 
5-11)  may  be  obtained  by  calling  (404) 
488-4265. 

Information  for  obtaining  the 
suggested  readings.  Injury  In  America 
and  Injury  Prevention:  Meeting  the 
Challenge,  is  included  on  a  separate 
sheet  with  the  application  kit. 

Dated:  Ogtober  5, 1994. 

Deborah  L.  pmes. 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Doc.  94-25151  Filed  10-11-94;  8:45  am] 

BILLItKS  COOe  4103-18-P 


National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Meeting:  Nursing  Science  Review 
Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Nursing  Science  Review  Committee, 
National  Institute  of  Nursing  Research, 
October  26-28, 1994,  Holiday  Inn 
Georgetown,  Fortune  Room,  2101 
Wisconsin  Ave.,  NW.,  Washington,  DC. 

This  meeting  will  be  open  to  the 
public  on  October  26  from  8:30  a.m.  to 
10  a.m.  Agenda  items  to  be  discussed 
will  include  a  Report  from  the  Acting 
Director,  NINR;  an  Administrative 
Report  by  the  Scientific  Review 
Administrate.  Triage  Discussion  and 
Extramural  Research  Issues. 

In  accordance  with  the  provisions  set 
forth  in  Sections  552b(cK4)  and 


552b(c)(6).  Title  5.  U.S.  Code  and 
SecticMi  10(d)  of  Pub.  L.  92—463,  the 
meeting  will  be  closed  to  the  public  on 
October  26  from  10  a.m.  to  adjournment 
on  October  28  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Ernest  Marquez  301-594- 
7865  in  advance  of  the  meeting. 

Dr.  Mary  Stephens-Frazier,  Scientific 
Review  Administrator,  Nursing  Science 
Review  Section.  National  Institute  of 
Nursing  Research.  National  Institutes  of 
Health,  Westwood  Building,  Room  740, 
Bethesdaf,  Maryland  20892,  (301)  594- 
7865,  will  provide  a  summary  of  the 
meeting,  and  a  roster  of  committee 
members  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.361,  Nursing  Research, 
National  Institutes  of  Health.) 

Dated:  October  4. 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  94-25102  Filed  10-11-94;  8:45  am) 
BILLING  CODE  41 40-01 -M 


Division  of  Research  Grants;  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/ Agenga:To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  October  26, 1994. 

Time:  4:00  p.m. 

Place:  NIH.  Westwood  Building,  Room 
233B,  Telephone  Conference. 

Contact  Person:  Dr.  Ramesh  Nayak, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  233B.  Bethesda,  MD  20892,  (301) 
594-7169. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  October  28. 1994. 

Time:  2K)0  p.m. 

Place;  NIH.  Westwood  Building,  Room 
AlO,  Telephone  Conference. 

Contact  Person:  Dr.  Mohindar  Poonian, 
Scientific  Review  Admin..  5333  Westbard 


Ave.,  Room  AlO,  Bethesda,  MD  20892,  (301) 
594-7112.  j 

Name  of  SEP:  Behavioral  and  j 

Neurosciences.  5 

Date:  November  4, 1994.  i 

Time;  2:00  p.m.  ' 

Place;  NIH,  Westwood/Building,  Room  309, 
Telephone  Conference. 

Contact  Person:  Dr.  Jane  Hu,  Scientific  | 

Review  Administrator,  5333  Westbard  Ave..  | 
Room  309C,  Bethesda,  MD  20892,  (301)  594- 
7269. 

Name  of  SEP:  Microbiological  and  j 

Immunological  Sciences.  j 

Date:  November  9, 1994.  | 

Time:  11:00  a.m.  i 

Place:  NIH.  Westwood  Building,  Room  j 

A1 3,  Telephone  Conference.  | 

Contact  Person;  Dr.  Sami  Mayyasi,  j 

Scientific  Review  Admin.,  5333  Westbard  ! 

Ave.,  Room  A13,  Bethesda,  MD  20892.  (301) 
594-7073.  , 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date;  November  14-16, 1994. 

Time;  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD.  . 

Contact  Person:  Dr,  John  Beisler,  Scientific 
Review  Admin.,  5333  Westbard  Ave.,  Room  , 

334A.  Bethesda,  MD  20892,  (301)  594-7149. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  November  14-16, 1994. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Zakir  Bengali, 

Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  320,  Bethesda,  MD  20892,  (301) 
594-7317. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date;  November  30, 1994. 

Time:  1:00  p.m. 

Place:  NIH,  Westwood  Building.  Room 
309C,  Telephone  Conference. 

Contact  Person;  Dr.  Jane  Hu,  Scientific 
Review  Administrator,  5333  Westbard  Ave.,  i 
Room  309C,  Bethesda.  MD  20892,  (301)  594- 
7269. 

PurposeMgen do  .  To  review  Small 
Business  Innovation  Research  Program  grant 
applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 
Date:  November  1-2, 1994. 

Time:  7:00  p.m. 

Place:  River  Inn,  Washington,  DC. 

Contact  Person:  Dr.  Richard  Panniers, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  2A17,  Bethesda,  MD  20892.  (301) 
594-7348. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  November  29, 1994. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase.  MD. 
Contact  Person;  Dr.  Jane  Hu,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
Room  309C,  Bethesda.  MD  20892,  (301)  594- 
7269. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 

552b(c)(4)  and  552b(c)(6).  Title  5,  U.&C 
Applications  and/or  proposals  and  the 
.discussions  could  reveal  confidential  trade  , 
secrets  or  commercial  property  such  as 
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patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  October  4, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  94-25101  Filed  10-11-94;  8:45  am) 
BILLING  CODE  4140-01-M 


Warren  Grant  Magnuson  Clinical 
Center;  Meeting  of  the  Board  of 
Scientific  Counselors,  CC 

Pursuant  to  Pub.  L.  92—463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  Warren  Grant 
Magnuson  Clincial  Center  (CC), 
November  17-18,  in  Building  10,  Room 
2C-124,  National  Institutes  of  Health, 
Bethesda,  Maryland. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  5  p.m.  on 
November  17  for  review  of  the  activities 
of  the  CC  Clinical  Pathology 
Department.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  section  552b(c)(6), 
title  5,  U.S.C.,  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  will  be  closed  to 
the  public  on  November  18  from  9  a.m. 
to  3  p.m.  for  the  review,  discussion,  and 
evaluation  of  individual  programs, 
including  consideration  of  personnel 
qualifications  and  performance,  and 
similar  items,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Martin  I.  Goldenberg,  Executive 
Secretary  to  the  Board  of  Scientific 
Counselors,  CC,  Building  10,  Room  2C- 
46,  National  Institues  of  Health, 
Bethesda,  Maryland  20892-1504 
(Telephone:  (301)  496-5939],  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  Board  members,  and 
substantive  program  information  upon 
request.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Goldenberg  in  advance  of 
the  meeting. 

Dated:  October  4, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  94-25099  Filed  10-11-94,  8:45  ami 
BILLING  CODE  4140-01-M 


National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Immunology  and 
AIDS  Subcommittee  of  the  Alcohol 
Biomedical  Research  Review 
Committee,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism, 
November  9-10, 1994,  Holiday  Inn 
Bethesda,  8120  Wisconsin  Avenue, 
Bethesda,  MD  20814,  which  was 
published  in  the  Federal  Register  on 
September  26, 1994,  (59  RF  49079). 

This  committee  was  to  have  convened 
at  8:30  a.m.  on  November  9,  but  has 
been  changed  to  8:30  a.m.  on  November 
10,  Holiday  Inn  Bethesda. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  9  a.m.  and  will 
be  closed  from  9  a.m.  to  adjournment  for 
the  review  of  grant  applications. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.271,  Alcohol  Research  Career 
Development  Awards  for  Scientists  and 
Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.281,  Scientist  Development  Award, 
Research  Scientist  Development  Award. 
Scientist  Development  Award  for  Clinicians, 
and  Research  Scientist  Award;  93.891, 
Alcohol  Research  Center  Grants;  National 
Institutes  of  Health) 

Dated:  October  4, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  94-25098  Filed  10-11-94;  8:45  am) 
BILLING  CODE  4140-01-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Knowledge  Dissemination  Conference 
Grants 

AGENCY:  Center  for  Substance  Abuse 
Prevention,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
ACTION:  Program  announcement  update 
and  reissuance. 

SUMMARY:  The  Center  for  Substance 
Abuse  Prevention  (CSAP)  is 
reannouncing  the  following  grant 
program:  Knowledge  Dissemination 
Conference  Grants  Under  the  authority 
of  section  515  of  the  Public  Health 
Service  Act,  as  amended,  the  CSAP  will 
accept  applications  to  support  domestic 
conferences  from  for-profit  and 
nonprofit  agencies  and  organizations 
that  are  interested  in  furthering 
substance  abuse  prevention  in  support 
of  CSAP’s  mission  to  prevent  alcohol, 
tobacco,  and  other  drug-related 
problems.  Applications  are  invited  for 
regional  conferences  relating  to 


substance  abuse  prevention,  including 
conferences  for  the  purposes  of 
information  dissemination  to  the 
prevention  community  and  general 
public,  and  national  strategy 
development  for  substance  abuse 
prevention.  Approximately  $1  million 
will  be  available  for  constituency- 
initiated  conferences  annually.  Awards 
will  be  limited  to  no  more  than  S50.000 
of  the  direct  costs  for  any  one 
conference.  Indirect  cost  are  not 
allowable.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
program  is  93.174. 

The  announcement  has  been  updated 
and  revised  to: 

(1)  Improve  guidance  to  the 
applicants  and  clmify  CSAP’s  priorities: 
(2)  indicate  CSAP’s  availability  to 
provide  technical  assistance  in  response 
to  a  concept  paper  submitted  at  least  40 
days  prior  to  the  application  receipt 
date;  (3)  offer  new  guidance  regarding 
cultural  competence,  non-use  of 
tobacco,  and  persons  with  disabilities; 

(4)  indicate  new  CSAP  contact  persons; 
and  (5)  specify  a  decrease  in  the  funding 
level  for  this  program. 

The  receipt  dates  for  the  program 
remain  January  10,  May  10,  and 
September  10.  Application  kits 
including  a  copy  of  the  updated 
program  announcement  and  guidance 
for  submission  are  available  from:  the 
National  Clearinghouse  for  Alcohol  and 
Drug  Information  (NCADI),  P.O.  Box 
2345,  Rockville,  MD  20852.  (.301)  468- 
2600  or  1-800-729-6686.  For  additional 
information  regarding  the  program  and/ 
or  application  procedures,  contact; 
Division  of  Public  Education  and 
Dissemination,  Center  for  Substance 
Abuse  Prevention,  SAMHSA,  Suite  800, 
Rockwall  II  Building,  5600  Fishers  Lane. 
Rockville,  MD  20857,  (301)  44.3-0377. 

Dated:  October  5, 1994. 

Richard  Kopanda, 

Acting  Executive  Officer,  SAMHSA. 

IFR  Doc.  94-25138  Filed  10-11-94;  8:45  am) 
BILLING  CODE  4162-20-P 


Food  and  Drug  Administration 

Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  notice  of  the  advisory 
committee  meeting  of  the  National  Task 
Force  on  AIDS  Drug  Development  to  be 
held  on  October  27  and  28, 1994.  This 
meeting  was  announced  in  the  Federal 
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Register  of  September  19, 1994  (59  FR 
47880  at  47882).  The  amendment 
reflects  a  change  in  the  starting  time  for 
the  meeting  on  October  27, 1994,  from 
“9:30  a.m.”  to  “8:30  a.m.”  The  starting 
time  for  the  October  28, 1994,  meeting 
remains  at  8:30  a.m.  There  are  no  other 
changes. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
H.  McKay  or  Kimberley  M/ Miles,  Office 
of  AIDS  and  Special  Health  Issues  (HF- 
12),  Food  and  Drug  Administration, 

5600  Fishers  Lane,  Rockville,  MD 
20857, 301-443-0104. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  19, 1994, 
FDA  announced  that  an  advisory 
committee  meeting  of  the  National  Task 
Force  on  AIDS  Drug  Development 
would  be  held  on  October  27  and  28, 
1994.  On  page  47882,  in  the  second 
column,  in  the  “Date,  time,  and  place” 
portion  and  in  the  “Type  of  meeting  and 
contact  person”  portion,  the  starting 
time  for  the  October  27, 1994,  meeting 
is  changed  from  “9:30  a.m.”  to  “8:30 
a.m.” 

Dated:  October  5, 1994. 

Lireka  P.  foseph. 

Acting  Interim  Deputy  Commissioner  for 
Operations. 

[FR  Doc.  94-25231  Filed  10-11-94;  8:45  am] 
BILLING  CODE  4160-01 -F 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  justification  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  reapproval  under 
the  provisions  of  the  Paperwork 
Re'duction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  justification  and  related 
information  may  be  obtained  by 
contacting  Jeane  Kalas  at  303-231-3046. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  bureau  clearance  officer  at  the 
telephone  number  listed  below  and  to 
the  OMB,  Paperwork  Reduction  Project 
(1010-0088),  Washington,  DC.  20503, 
telephone  202-395-7340. 

Title:  Information  Collection  Related 
to  Delegation  of  Authority  to  States. 

Abstract:  The  Secretary  of  the  Interior 
is  authorized  to  enter  into  agreements 
delegating  to  States  the  authority  and 
responsibility  for  conducting  royalty 
inspections,  audits,  and  investigations 
with  respect  to  Federal  and  Indian  lands 
within  the  State.  While  working  under 


a  delegation  of  authority,  the  State  must 
submit  an  annual  workplan,  quarterly 
progress  reports,  and  quarterly  vouchers 
claiming  100  percent  reimbursement  for 
the  cost  of  eligible  activities.  Currently, 
there  are  10  States  working  under 
delegations  of  authority. 

Bureau  Form  Number:  None. 
Frequency:  Annually  and  quarterly. 
Description  of  Respondents:  States. 
Estimated  Completion  Time:  80  hours 
each  State. 

Annual  Responses:  10. 

Annual  Burden  Hours:  800. 

Bureau  Clearance  Officer:  Arthur 
Quintana  703-787-1101. 

Dated:  August  29, 1994. 

James  W  Shaw, 

Associate  Director  for  Royalty  Management. 
IFR  Doc.  94-25167  Filed  10-11-94;  8:45  am] 
BILLING  CODE  4310-MR-P 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  collection  of  information  listed 
below  has  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Copies  of  the  information 
collection  requirement,  form,  and 
related  material  may  be  obtained  by 
contacting  Jeane  Kalas  at  303-231-3046. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  bureau  clearance  officer  at  the 
telephone  number  listed  below  and  to 
the  OMB,  Paperwork  Reduction  Project 
(1010-0042),  Washington,  D.C.  20503, 
telephone  202-395-7340. 

Title:  Application  for  the  Purchase  of 
Royalty  Oil. 

OMB  Approval  Number:  1010-0042. 

Abstract:  In  some  instances  the 
Government  may  accept  a  lessee’s 
royalty  payment  in  oil  rather  than 
money.  Title  to  this  Royalty-In-Kind 
(RIK)  oil  is  transferred  to  the 
Government  and  then  is  sold  to  eligible 
refiners.  When  the  Secretary  of  the 
Interior  determines  that  small  refiners 
do  not  have  access  to  adequate  supplies 
of  oil,  the  Secretary  may  dispose  of  RIK 
oil  by  conducting  a  sale,  or  by  allocating 
the  oil  to  eligible  refiners.  Form  MMS- 
4070,  Application  for  the  Purchase  of 
Royalty  Oil,  is  submitted  by  refiners 
interested  in  purchasing  oil.  Information 
collected  is  used  to  determine  if  the 
applicant  meets  eligibility  requirements 
to  purchase  royalty  oil. 

Bureau  Form  Number:  MMS— 4070. 

Frequency:  On  occasion. 

Description  of  Respondents:  Oil 
refiners. 


Estimated  Completion  Time:  1  hour.  | 
Estimated  Responses:  20.  1 

Annual  Burden  Hours:  20.  j 

Bureau  Clearance  Officer:  Arthur  j 

Quintana  703-787-1101.  | 

Dated:  August  31, 1994.  j 

James  W.  Shaw, 

Associate  Director  for  Royalty  Management. 
IFR  Doc.  94-25168  Filed  10-11-94;  8:45  am) 
BILLING  CODE  431&-MR-P 


Fish  and  Wildlife  Service 

Notice  of  Intent  to  Prepare  EIS/EIR  for 
Mainstem  Trinity  River  Fishery 
Restoration 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement/ 
environmental  impact  report  and  notice 
of  scoping  meetings. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  the 
California  Environmental  Quality  Act  of 
1970,  as  amended,  the  Fish  and  Wildlife 
Service  (Service)  and  the  Hoopa  Valley 
Tribe  propose  to  prepare  a  draft 
environmental  impact  statement/ 
environmental  impact  report  (EIS/EIR) 
to  evaluate  mainstem  Trinity  River 
fishery  restoration  projects  and  to  assist 
the  Secretary  of  the  Interior  in 
developing  recommendations  for 
permanent  instream  fishery  flow 
requirements  and  Trinity  River  Division 
operating  criteria  and  procedures  for  the 
restoration  and  maintenance  of  the 
Trinity  River  Fishery,  Trinity  River 
Division,  Central  Valley  Project  (CVP), 
California.  Such  recommendations  are 
required  by  the  Flow  Evaluation 
Program,  authorized  by  a  January  14. 
1981,  Secretarial  Directive,  and  for 
Section  3406(b)23(A)  of  the  Centra! 
Valley  Project  Improvement  Act 
(CVPIA)  dated  October  30, 1992. 

DATES:  For  schedule  of  scoping  meetings 
see  SUPPLEMENTARY  INFORMATION  section. 
Written  comments  will  also  be  accepted 
if  postmarked  by  December  1, 1994. 
ADDRESSES:  Written  comments  may  be 
sent  to  the  U.S.  Fish  and  Wildlife 
Service,  Attn:  Sharon  Gross,  Sacramento 
Field  Office,  2800  Cottage  Way, 
Sacramento,  California  95825  or  the 
Hoopa  Valley  Tribe,  Attn;  Robert 
Franklin,  Tribal  Fisheries  Department, 
P.O.  Box  417,  Hoopa,  California  95546. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Sharon  Gross,  U.S.  Fish  and 
Wildlife  Service,  telephone;  (916)  978- 
4613;  or  Mr.  Robert  Franklin,  Hoopa 
Valley  Tribe,  telephone:  (916)  625—4267. 
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SUPPLEMENTARY  INFORMATION: 
Construction  of  the  Trinity  River 
Division  of  the  CVP  was  completed  in 
1963.  The  keystones  of  the  division  are 
Lewiston  Dam  and  Trinity  Dam  located 
just  upstream  of  the  town  of  Lewiston, 
California.  The  primary  function  of  the 
Trinity  River  Division  is  to  store  Trinity 
River  water  for  regulated  diversion  to 
the  Central  Valley  of  California  for 
agricultural,  mimicipal,  and  industrial 
uses.  A  substantial  amount  of  electric 
power  is  generated  as  water  diverted  out 
of  the  Trinity  River  Basin  passes 
through  four  hydroelectric  power 
generation  plants. 

Construction  of  the  Trinity  River 
Division  resulted  in  the  diversion  of  up 
to  90  percent  of  the  average  annual 
discharge  in  the  Trinity  River  at 
Lewiston,  and  blocked  access  to  109 
miles  of  spawning  and  rearing  habitat  to 
migrating  salmon  and  steelhead.  The 
Trinity  River  Hatchery  was  constructed 
at  the  base  of  Lewiston  Dam  to  mitigate 
for  those  fish  production  losses  that 
oa:urred  upstream  of  Trinity  Dam,  and 
annual  fishery  flows  of  120,000  acre-feet 
were  released  from  Lewiston  Dam  to 
maintain  existing  salmon  and  steelhead 
habitat  downstream.  These  measures 
were  insufficient  to  maintain  the 
fishery,  however,  and  populations  of 
salmon  and  steelhead  declined  at  a 
rapid  rate  following  completion  of  the 
Trinity  River  Division, 
i  Reduced  river  flows,  combined  with 
excessive  watershed  erosion  and 
encroachment  of  the  river  channel  by 
riparian  vegetation,  caused  major 
changes  in  the  morphology  of  the 
Trinity  River  downstream  of  Lewiston 
Dam.  Reduced  flows  were  no  longer 
capable  of  transporting  large  amounts  of 
sediment  dowmstream.  As  a  result,  sand 
began  to  fill  holding  pools,  spawning 
riffles,  and  over-wintering  and  rearing 
areas  with  devastating  effects  on 
existing  anadromous  salmonid  habitat. 

In  1974,  six  State  and  Federal 
agencies  formed  the  Trinity  River  Basin 
Fish  and  Wildlife  Task  force  (Task 
Force)  to  develop  an  action  plan  and 
seek  funding  for  restoration  of  the  fish 
and  wildlife  resources  of  the  basin.  In 
May  1982,  the  Task  Force  completed  a 
Trinity  River  Basin  Fish  and  Wildlife 
Management  Program  Report,  which 
identified  an  action  plan  consisting  of 
11  activities  aimed  at  restoring  fish  and 
wildlife  habitat.  These  activities 
included  sediment  control  and 
watershed  stabilization,  improvement  of 
the  Trinity  River  Hatchery,  and  habitat 
improvements  in  the  river  and  its 
tributaries. 

In  response  to  declining  fisheries  and 
degraded  habitat  conditions,  the 
Secretary  of  the  Interior  (Secpetar\‘) 


decided  in  1981  to  increase  flows  in  the 
Trinity  River  from  120,000  acre-feet  to 
340,000  acre-feet  annually,  with 
reductions  in  dry  and  critically  dry 
years.  In  addition,  the  Fish  and  Wildlife 
Service  was  directed  to  undertake  a  12- 
year  Flow  Evaluation  Study  to  assess 
fish  habitat  at  various  flows,  develop  a 
recommended  flow  regimen,  and 
evaluate  mainstem  channel  restoration 
measures.  The  Flow  Evaluation  Study 
began  in  October  1984  and  will 
conclude  in  September  1996. 

In  October  1984,  the  Trinity  River 
Basin  Fish  and  Wildlife  Restoration  Act 
(Public  Law  98-541)  was  enacted  by 
Congress  with  the  goal  of  restoring  fish 
and  wildlife  populations  to  pre-CVP 
levels.  The  Act  provided  funding  for 
construction,  operation,  and 
maintenance  of  the  11-item  action  plan 
developed  by  the  Task  Force  in  1982, 
The  program  is  administered  by  a  field 
office  staffed  jointly  by  the  Bureau  of 
Reclamation  and  the  Fish  and  Wildlife 
Service  and  will  end  in  1995.  The  Act 
also  identified  a  Task  Force  consisting 
of  representatives  from  14  Federal, 

State,  and  county  entities  and  the  Hoopa 
Valley  Tribe  to  assist  and  advise  the 
Secretary.  A  14-member  Technical 
Coordinating  Committee  has  been 
established  to  assist  and  advise  the  Task 
Force  and  the  field  office.  Modification 
of  the  mainstem  channel  is  a  key 
element  of  the  restoration  program. 

Section  3406(b)(23)  of  the  CVPIA 
provides,  through  the  Trinity  River 
Division,  an  instream  release  of  not  less 
than  340,000  acre-feet  of  water  to  meet 
Federal  trust  resfmnsibilities  to  protect 
fishery  resources  of  the  Hoopa  Valley 
Tribe  and  to  meet  the  fishery  restoration 
goals  of  Public  Law  98-541. 

In  accordance  with  Section 
3406(b)(23)(A)  of  the  CVTIA,  of  Public 
Law  102-575,  recommendations  for 
mainstem  Trinity  River  fishery 
restoration  will  be  developed  after 
appropriate  consultations  with  Federal, 
State  and  local  agencies  and  after 
completion  of  an  on-going  Flow 
Evaluation  Study.  The  Se<  refary  of  the 
Interior  is  directed  to  complete  the  flow 
study  and  recommendations  by 
September  30, 1996.  The  draft  EIS/EIR 
is  expected  to  be  completed  and 
available  for  review  and  comment  by 
the  end  of  1995. 

The  Fish  and  Wildlife  Service  and  the 
Hoopa  Valley  Tribe  will  seek  public 
input  on  alternatives,  concerns,  and 
issues  to  be  addressed  in  the  EIS 
through  a  series  of  scoping  meetings. 
The  schedule  and  locations  of  the 
scoping  meetings  are  as  follows: 

October  27, 1994, 6:30  pm  to  9:00  pm. 

Elks  Lodge  #1786, 150  South  Shasta 

Street,  Willows,  California  95988 


November  1, 1994, 6:30  pm  to  9:00  pm, 
Victorian  Inn,  1709  Main  Street, 
Weaverville,  California  96093 
November  2, 1994, 6:00  pm  to  9:00  pm, 
Hoopa  Valley  Tribal  Coimcil 
Neighborhood  Facility,  Highway  96, 
Hoopa,  California  95573 
November  3, 1994,  6:30  pra.  to  9:00  pm. 
Eureka  Inn,  518  Seventh  Street, 
Eureka,  California  95501 
Dated:  October  3, 1994. 

Thomas  Dwyer, 

Acting  Regional  Dir^tor. 

IFR  Doc.  94-25141  Filed  10-11-94;  8:45  am| 
BIU.ING  CODE  4310-SS-M 


National  Park  Service 

Jimmy  Carter  National  Historic  Site 
Advisory  Commission;  meetings 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Advisory  Commission 
meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
Jimmy  Carter  National  Historic  Site 
Advisory  Commission  will  be  held  at 
8:30  a.m.  to  4:00  p.m.,  at  the  following 
location  and  date. 

DATES:  October  28, 1994. 

LOCATION:  The  Windsor  Hotel,  Roosevelt 
Board  Room,  Windsor  Avenue, 
Americus,  Georgia  31709,  (912)  924- 
1555. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Fred  Boyles,  Superintendent,  Jimmy 
Carter  National  Historic  Site,  Route  1 
Box  800,  Andersonville,  Georgia  31711. 
(912) 924-0343. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Jimmy  Carter  National 
Historic  Site  Advisory  Commission  is  to 
advise  the  Secretary  of  the  Interior  or 
his  designee  on  achieving  balanced  and 
accurate  interpretation  of  the  Jimmy 
Oirter  National  Historic  Site. 

The  members  of  the  Advisory 
Commission  are  as  follows: 

Dr.  Steven  Hochman 
Dr.  James  Sterling  Young 
Dr.  Donald  B.  Schewe 
Dr.  Henry  King  Stanford 
Dr.  Barbara  Fields 
Director,  National  Park  Service,  Ex- 
Officio  member 

The  matters  to  be  di.scussed  at  this 
meeting  include  the  status  of  park 
development  and  planning  activities. 
This  meeting  -will  be  open  to  the  publit,. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  with  the  commission  a  written 
statement  concerning  the  matters  to  be 
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discussed.  Written  statements  may  also 
be  submitted  to  the  Superintendent  at 
the  address  above.  Minutes  of  the 
meeting  will  be  available  at  Park 
Headquarters  for  public  inspection 
approximately  4  weeks  after  the 
meeting. 

Dated:  October  3, 1994. 

James  W.  Coleman,  Jr., 

Regional  Director,  Southeast  Region. 

[FR  Doc.  94-25085  Filed  10-11-94;  8:45  am) 
BILLING  CODE  4310-70-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  27, 1994.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O,  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
October  27, 1994. 

Carol  D.  Shull, 

Chief  of  Registration,  National  Register. 

COLORADO 
Adams  County 

Riverside  Cemetery,  5201  Brighton  Blvd., 
Denver,  94001253 

Larimer  County 

Hewes — Kirkwood  Inn,  465  Long  Peak  Rd., 
Estes  Park  vicinity,  94001254 

FLORIDA 

Gadsden  County 

Nicholson,  Dr.  Malcolm,  Farmhouse,  FL  12, 

N  side,  W  of  Havanna,  Havana  vicinity, 
94001272 

Indian  River  County 

.Maher  Building,  1423  20th  St.,  Vero  Beach, 
94001274 

Smith,  Archie,  Wholesale  Fish  Company, 
1740  Indian  River  Dr.,  Sebastian,  94001275 


Sarasota  County 

Out  of  Door  School,  444  Reid  St.,  Sarasota. 
94001276 

ILLINOIS 
Champaign  County 

Gamma  Phi  Beta  Sorority  House  (Fraternity 
and  Sorority  Houses  at  the  Urbana- 
Champaign  Campus  of  the  University  of 
Illinois  MPS),  1110  W.  Nevada,  Urbana, 
94001270 

Du  Page  County 

Bloomingdale  School — Village  Hall,  108  E. 
Lake  St.,  Bloomingdale,  94001263 


Randecker’s  Hardware  Store,  112  S. 
Bloomingdale  Rd.,  Bloomingdale, 

94001265 

Fulton  Coimty 

South  Fulton  Churchhouse,  2.2  mi.  S  of  jet. 
of  Astoria-Bader  Rd.  and  US  24,  Astoria 
vicinity,  94001264 

Lake  County 

Hotel  Waukegan,  102  Washington  St., 
Waukegan,  94001269 

Montgomery  County 

Montgomery  County  Courthouse,  Courthouse 
Sq.,  Hillsboro,  94001266 

St.  Clair  Coimty 

Marissa  Academy,  610  S.  Main  St.,  Marissa, 
94001267 

Sangamon  County 

Lazy  A  Motel,  2840  Peoria  Rd.,  Springfield 
vicinity,  94001268 

Iowa 

Jasper  County 

Byal  Orchard  Historic  District,  W.  108th  St. 
about  1.5  mi.  S  of  Jet.  with  lA  223,  Mingo 
vicinity,  94001255 

Louisiana 

Natchitoches  Parish 

Church  of  St.  Anne,  Jet.  of  LA  485  and  Bloss 
Moore  Rd.,  SW  corner,  Allen  vicinity, 
94001271 

St.  John  The  Baptist  Parish 
Graugnard  House,  2292  LA  44,  Reserve 
vicinity,  94001249 

Maine 

Aroostook  County 

Corriveau  Mill,  US  1,  S  side,  0.3  mi.  SW  of 
jet.  with  Paridis  Rd.,  Upper  Frenchville 
vicinity,  94001246 

Oxford  County 

Foster  Family  Home,  Sunday  River  Rd.,  W. 
side,  1.5  mi.  NW  of  jet.  with  Skiway  Rd.. 
Newry  vicinity,  94001247 

Penobscot  County 

Sebasticook  Lake  Fishweir  Complex,  Address 
Restricted.  Newport  vicinity,  94001245 

Sagadahoc  County 

Heal  Family  House,  ME  127,  W  side,  1.2  mi. 

S  of  jet.  with  Robinhood  Rd.,  Georgetown 
vicinity,  94001243 

Washington  County 

Calais  Residential  Historic  District,  Roughly, 
area  along  Main  St.  and  Calais  Ave.,  horn 
Calais  Ave.  to  Swan  St.,  Calais,  94001248 
Hinckley  Hill  Historic  District,  Roughly, 
305—326  Main  St.,  Calais,  94001244 

Massachucetts 
Hampden  County 

Longeadow  Street — North  Historic  District, 
Bounded  by  Longmeadows  St.,  Springfield 
Town  Line,  Westmore  Ave.  and  Colley  Dr., 
Longmeadow,  94001262 


Mississippi 

Jefferson  Davis  County 

Holloway,  John  Fielding,  House,  US  84,  about 
450  ft.  E  of  jet.  with  MS  541,  Mount  Carmel 
community,  Prentiss  vicinity,  94001252 

New  Jersey 

Essex  County 

Indian  and  the  Puritan  (Public  Sculpture  in 
Newark  MPS),  Opposite  5  Washington  St., 
Newark,  94001256 

Wars  of  America  (Public  Sculpture  in  Newark 
MPS),  Military  Park,  614 — 706  Broad  St., 
Newark,  94001257 

New  York 
Ulster  County 

Cole — Hasbrouck  Farm  Historic  District,  NY 
32,  N  of  the  jet.  with  US  44  and  NY  55, 
Modena,  94001240 

Tennessee 

Giles  County 

Reveille,  408  W.  Madison,  Pulaski,  94001273 
Knox  County 

Emory  Place  Historic  District  (Knoxville  and 
Knox  County  MPS),  Roughly  bounded  by 
Broadway,  N.  Central,  Emory,  5th,  E.  4th 
and  King  Sts.,  Knoxville,  94001259 
Island  Home  Park  Historic  District  (Knoxville 
and  Knox  County  MPS),  Bounded  by  Island 
Home  Blvd.,  Fisher  and  Spence  Pis.  and 
Maplewood,  Knoxville,  94001260 
Lindburgh  Forest  Historic  District  (Knoxville 
and  Knox  County  MPS),  along 
Chamberlain,  Druid,  Glenhurst, 
Southwood,  Winslow  and  Woodlawn, 
Knoxville,  94001261 

Riverdale — Hodges  Historic  District  (Knox 
County  MPS),  6145  and  6603  Thorngrove 
Pike  and  6802  Hodges  Ferry  Rd..  Knoxville 
vicinity,  94001258 

Te.xas 

Galveston  County 

Moore,  Col.  Hugh  B.  and  Helen,  House,  8 
Ninth  Ave.,  N.,  Texas  City,  94001241 

Montague  County 

Royse  City  Lodge  No.  663  A.F.  &  A.M.,  102 
S.  Arch  St.,  Royse  City,  94001242 

Wisconsin 

Brown  County 

Rioux,  Angeline  Champeau,  House,  2183 
Glendale  Ave.,  Howard,  94001251 

Milwaukee  County 

Harley — Davidson  Motorcycle  Factory 
Building  (West  Side  Area  MRA),  3700  W. 
Juneau  Ave.  (1147  N.  Thirty-eighth  St.J, 
Milwaukee,  86003850 

Waukesha  County 

Barney  House.  W264  S3641  Saylesville  Rd., 
Waukesha,  94001250 

(FR  Doc.  94-25142  Filed  10-11-94;  8:45  am) 
BILLING  CODE  4310-70-M 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32586] 

Eccles  &  Eastern  Railroad  Company, 
Inc.— Lease  and  Operation 
Exemption — Santa  Cruz,  Big  Trees  & 
Pacific  Railway 

Eccles  &  Eastern  Railroad  Company, 
Inc.  (EERX),  a  noncarrier,  has  filed  a 
verified  notice  under  49  CFR  Part  1150, 
Subpart  D — Exempt  Transactions  to  (1) 
acquire  incidental  trackage  rights  over 
6.7  miles  of  line  owned  by  Santa  Cruz, 
Big  Trees  &  Pacific  Railway  (SCBG) 
between  milepost  121.0,  at  or  near  Santa 
Cruz,  CA,  and  milepost  127.7,  at  or  near 
Felton,  CA,  and  (2)  lease  from  SCBG  and 
operate  a  2.1-mile  connecting  line 
segment  between  Felton  and  milepost 
129.8,  at  or  near  Eccles,  CA.  The 
transaction  would  enable  EERX  to 
interchange  traffic  with  Southern  Pacific 
Transportation  Co.  at  or  near  Santa  Cruz 
and  was  expected  to  be  consummated 
on  September  15, 1994.' 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  under  49  U.S.C.  10505(d) 
may  be  fil^  at  any  time.  The  filing  of 
a  petition  to  reopen  will  not  stay  the 
exemption’s  effectiveness.  Pleadings 
must  be  filed  with  the  Commission  and 
served  on  Rick  Hamman,  Eccles  & 
Eastern  Railroad  Company,  Inc.,  P.O. 
Box  4030,  Felton,  CA  95018-1079. 

Decided;  October  3, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Acting  Secretary. 

IFR  Doc.  94-25146  Filed  10-11-94;  8.4’5  am) 
BILUNQ  CODE  7035-01-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 


•  Under  49  CFR  1150.32(b),  the  exemption 
becomes  effective  7  days  after  a  complete  verified 
notice  is  filed.  Here,  the  verified  notice  was 
tendered  for  filing  without  the  appropriate  filing 
fee.  Because  the  verified  notice  was  not  complete, 
and  accepted  for  filing,  until  September  16, 1994, 
the  exemption  did  not  become  effective,  and  the 
transaction  could  not  have  been  consummated, 
until  September  23, 1994.  49  CTK  1104.7(a). 


on  the  reporting/recordkeeping 
requirements  that  will  afiect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review;  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/reporting 
requirement. 

The  OMB  and/or  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/reporting 
requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of  hours 
needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 
The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for  and 
uses  of  the  information  collection. 
Comments  and  Questions:  Copies  of 
the  recordkeeping/ reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ({202}  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Ofilce  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OAW/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  room  10102,  VVashington,  DC 
20503  ({202}  395-7316). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  Standards  Administration 
OFCCP  Recordkeeping/Reporting: 
Construction 


1215-0163 

Monthly  and  Annually 
Businesses  or  other  for-profit;  Non¬ 
profit  institutions;  Small  businesses 
or  organizations 

34,943  respondents;  1.0369  respoiLses 
per  respondent;  11.68  hours  per 
response;  423,173  total  reporting 
hours 

100,000  recordkeepers;  48  hours  per 
recordkeeper;  4,800,000  total 
recordkeeping  hours 
5,223,173  total  hours. 

Recordkeeping  and  reporting 
obligations  incurred  by  Federal  and 
federally  assisted  construction 
contractors  under  E.0. 11246,  section 
503  of  the  Rehabilitation  Act  of  1973, 
and  38  U.s.c.  4212  are  necessary  to 
substantiate  compliance  with 
nondiscrimination  and  affirmative 
action  requirement  monitored  by  the 
Office  of  Federal  Contract  Compliance 
Programs  (OFCCP). 

Extension 

Employment  Standards  Administration 
Notice  of  Termination,  Suspension, 
Reduction  or  Increase  in  Benefit 
Payments 

1215-0064;  CM-908 
On  occasion 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations  9,000 
responses;  12  minutes  per  response; 
1,800  total  hours  Coal  mine  operators 
who  pay  monthly  benefits  must  notify 
the  Division  of  Coal  Mine  Workers’ 
Compensation  (DCMWC)  of  any  change 
in  benefits  and  the  reason  for  that 
change.  The  DCMWC  uses  this 
notification  to  monitor  payments  to 
beneficiaries. 

Extension 

Employment  and  Training 
Administration 

Overpayment  Detection/Recovery 
Activities 

1205-0173;  ETA  227 
Quarterly 

State  or  local  governments 
53  respondents;  10  hours  per  respon.se; 
2,120  total  hours;  1  form. 

The  Secretary  of  Labor  has  interpreted 
applicable  sections  of  Federal  laws  to 
require  States  to  have  reasonable 
provisions  in  their  State  unemployment 
insurance  laws  that  concern  the 
prevention,  detection  and  recovery  of 
benefit  overpayments  caused  by  willful 
misrepresentation  of  errors  by  claimants 
or  others.  This  report  provides  an 
accounting  of  the  types  and  amounts  of 
such  overpayment  and  serves  as  a  useful 
management  tool  for  monitoring  overall 
unemployment  insurance  program 
integrity. 
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Extension 

Occupational  Safety  and  Health 
Administration 

Electrical  Standards  for  Construction 

1218-0130 

On  occasion 

Businesses  or  other  for-profit:  Small 
businesses  or  organizations  3,630 
respondents;  .12  hours  per  response; 
423  total  hours. 

This  collection  of  information 
requires  employers  to  maintain  a 
written  description  of  an  assured 
equipment  grounding  conductor 
program. 

Signed  at  Washington,  DC  this  4th  day  of 
October,  1994. 

Kenneth  A.  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  94-25191  Filed  10-11-94;  8:45  ami 
BILLING  CODE  4510-27-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-080] 

NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee,  Life 
and  Biomedical  Sciences  and 
Applications  Advisory  Subcommittee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Biomedical 
Sciences  and  Applications  Advisory 
Subcommittee. 

DATES:  October  24, 1994,  8:30  a.m.  to 
5:30  p.m.;  and  October  25, 1994,  8:30 
a.m.  to  1  p.m. 

ADDRESSES:  Building  239,  Room  B-39, 
Ames  Research  Center,  National 
Aeronautics  and  Space  Administration, 
Moffett  Field,  CA  94035. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  J.  White,  Code  UL,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-2147. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  closed  to  the  public  on 
Tuesday,  October  25, 1994,  from  8:30 
a.m.  to  9:30  a.m.  in  accordance  with  5 
U.S.C.  522b(c)(6),  to  allow  for 
discussion  on  qualifications  of 
individuals  being  considered  for 
membership  to  the  subcommittee.  The 
remainder  of  the  meeting  will  be  open 
to  the  public  up  to  the  seating  capacity 


of  the  room.  The  agenda  for  the  meeting 
is  as  follows: 

— Status  of  Office  of  Life  &  Microgravity 
Sciences  and  Applications  (OLMSA) 
and  the  Life  and  Biomedical  Sciences 
and  Applications  Division 
— Results  of  the  Peer  Review  of 
Proposals 

— Research  and  Facilities  at  Ames 
Research  Center 

— Role  of  NASA  Intramural  Program  in 
Life  and  Biomedical  Sciences  and 
Applications. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor’s  register. 

Dated:  October  5, 1994. 

Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  94-25169  Filed  10-11-94;  8:45  am] 
BILLING  CODE  7S1(M>1-M 


NATIONAL  LABOR  RELATIONS 
BOARD 

National  Labor  Relations  Board 
Advisory  Committee  on  Agency 
Procedure 

AGENCY:  National  Labor  Relations 
Board. 

ACTION:  Notice  of  meetings. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FACA),  5  U.S.C.  app.  2 
(1972).  and  29  CFR  102.136  (1993),  the 
National  Labor  Relations  Board  has 
established  a  National  Labor  Relations 
Board  Advisory  Committee  on  Agency 
Procedure,  the  purpose  of  which  is  to 
provide  input  and  advice  to  the  Board 
and  General  Counsel  on  changes  in 
Agency  procedures  that  will  expedite 
case  processing  and  improve  Agency 
service  to  the  public.  A  notice  of  the 
establishment  of  the  Advisory 
Committee  was  published  in  the 
Federal  Register  on  May  13, 1994  (59 
FR  25128). 

As  indicated  in  that  notice,  the 
Committee  consists  of  two  Panels  which 
will  meet  separately,  one  composed  of 
Union-side  representatives  and  the 
other  of  Management-side 
representatives.  Pursuant  to  Section 
10(a)  of  FACA,  the  Agency  hereby 
announces  that  the  next  meetings  of  the 
Advisory  Committee  Panels  will  be  held 
on  October  25  (Management-side)  and 
October  27. 1994  (Union-side). 

TIME  AND  PLACE:  The  meeting  of  the 
Management-side  Panel  of  the  Advisory 


Committee  will  be  held  at  10:00  a.m.  on 
Tuesday,  October  25, 1994,  at  the 
National  Labor  Relations  Board,  1099 
14th  Street,  N.W.,  Washington,  D.C.,  in 
the  Board  Hearing  Room,  Rm  11000. 

The  meeting  of  the  Union-side  Panel  of 
the  Advisory  Committee  will  be  held  at 
10:00  a.m.  on  Thursday,  October  27, 
1994,  at  the  same  location. 

AGENDA:  The  agenda  at  the  meetings  of 
both  Advisory  Committee  Panels  will 
be:  (1)  Sequestration  orders  entered 
during  Administrative  Law  Judge 
hearings;  (2)  Blocking  charges  and  the 
Board’s  policy  in  Passavant  Health 
Center,  278  NLRB  483  (1986);  and  (3) 
Vote  and  impound  procedures  in  Board 
elections. 

PUBLIC  PARTICIPATION:  The  meetings  will 
be  open  to  the  public.  As  indicated  in 
the  Agency’s  prior  notice,  within  30 
days  of  adjournment  of  the  later  of  the 
Advisory  Committee  Panel  meetings, 
any  member  of  the  public  may  present 
written  comments  to  the  Committee  on 
matters  considered  during  the  meetings. 
Written  comments  should  be  submitted 
to  the  Committee’s  Management  Officer 
and  Designated  Federal  Official,  Miguel 
A.  Gonzalez,  Executive  Assistant  to  the 
Chairman,  National  Labor  Relations 
Board,  1099  14th  Street,  NW.,  Suite 
11104,  Washington,  DC  20570-0001; 
telephone:  (202)  273-2864. 

FOR  FURTHER  INFORMATION  CONTACT: 
Advisory  Committee  Management 
Officer  and  Designated  Federal  Official, 
Miguel  A.  Gonzalez,  Executive  Assistant 
to  the  Chairman,  National  Labor 
Relations  Board,  1099  14th  Street,  NW., 
Suite  11104,  Washington,  DC  20570- 
0001;  telephone:  (202)  273-2864. 

Dated,  October  5, 1994. 

By  direction  of  the  Board. 

John  J.  Toner, 

Acting  Executive  Secretary. 

[FR  Doc.  94-25143  Filed  10-11-94;  8:45  am] 
BILLING  CODE  7545-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Science  Foundation  (NSF) 
has  received  a  waste  management 
permit  application  from  Mr.  Bob 
McConnel,  1995  Antarctic  Expedition, 
for  camping  activities  on  the  Antarctic 
Peninsula  associated  with  the 
reconnaissance  of  potential  climbing 
and  skiing  sites,  submitted  to  NSF 
pursuant  to  regulations  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
OATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
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views  with  respect  to  this  permit 
application  on  or  before  November  14, 
1994.  Permit  applications  may  be 
inspected  by  interested  parties  at  the 
Permit  Office,  address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foimdation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  S.  Cunningham  or  Peter  R. 

Karasik  at  the  above  address  or  (703) 
306-1031. 

SUPPLEMENTARY  INFORMATION:  NSF’s 
Antarctic  Waste  Regulation,  45  CFR  Part 
671,  requires  all  U.S.  citizens  and 
entities  to  obtain  a  permit  for  the  use  or 
release  of  a  designated  pollutant  and  for 
the  release  of  waste  in  Antarctica.  NSF 
has  received  a  permit  application  under 
this  regulation  which  covers  the  waste 
management  activities  of  a  team  of  three 
to  four  individuals  who  w'ill  be 
practicing  minimum  impact  camping 
and  mountaineering  on  the  Antarctic 
Peninsula.  The  permit  applicant  is:  Mr. 
Bob  McConnel,  1995  Antarctic 
Expedition,  128  S.  Tejon,  Suite  410, 
Colorado  Springs,  CO  80903. 

The  purpose  of  Mr.  McConnel’s  team 
is  to  test  whether  adventure  travel  can 
be  conducted  on  the  Antarctic 
Peninsula  in  an  environmentally  sound 
fashion.  The  permit  application  is 
limited  to  the  waste  management 
activities  of  the  three  to  four  team 
members  and  the  release  of  emissions 
from  helicopters  used  for  surveying  and 
transportation.  The  proposed  duration 
of  the  permit  is  from  November  1, 1995 
through  March  30, 1996. 

Activity  for  Which  Permit  Requested 

The  1995  Antarctic  Expedition 
intends  to  spend  approximately  one 
month  in  Antarctica  during  the 
requested  permit  term  and  establish 
approximately  three  base  camps. 
Helicopters  will  be  used  to  avoid 
landing  by  boat  in  areas  with 
concentrations  of  breeding  penguins, 
seals,  or  birds.  Antarctic  Specially 
Protected  Areas  (SPAs)  and  Sites  of 
Special  Scientific  Interest  (SSSIs)  will 
be  avoided.  Food  wastes  and  other 
garbage  will  be  collected  and  removed 
from  Antarctica.  Propane  stoves  will  be 
used  for  cooking.  Solid  human  waste 
will  be  packed  out  in  a  contained 
portable  toilet  system.  Conditions  of  the 
permit  will  include  requirements  to 
educate  all  participants  with  the 
requirements  of  the  Antarctic 
Conservation  Act  (ACA),  report  on  the 
removal  of  materials  and  any  accidental 
releases  and  manage  human  waste  in 


accordance  with  antarctic  waste 
regulations. 

Robert  S.  Cunningham, 

NEPA  Compliance  Manager,  Office  of  Polar 
Programs,  National  Science  Foundation. 

[FR  Doc.  94-25137  Filed  10-11-94;  8:45  am) 
BILLING  CODE  755S-01-M 


Public  Notification  of  Environmental 
Documents  Addressing  the  Activities 
of  the  U.S.  Antarctic  Program  (USAP) 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  providing  a  listing 
of  environmental  documents  completed 
to  date  which  address  planned  USAP 
activities  likely  to  occur  during  the 
period  from  October,  1994  through 
September,  1995.  This  notice  is 
provided  to  alert  interested  persons  that 
these  documents  are  available  for 
review. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  S.  Cunningham  or  Peter  R. 

Karasik,  Office  of  Polar  Programs, 
National  Science  Foundation,  4201 
Wilson  Blvd.,  Rm  755,  Arlington,  VA 
22230. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  following  environmental  documents 
are  available  for  review  in  the  NSF 
offices  or  by  electronic  mail. 

1.  Construction  of  a  New  Dedicated 
Laboratory  Facility  and  Generator 
Building  at  the  New  Harbor  Camp 
Site,  Taylor  Valley,  Antarctica  (signed 
June  24, 1994) 

2.  Construction  of  a  Mobile  Runway 
Facility  to  Support  Air  Operations  at 
Williams  Field  and  the  Sea  Ice 
Runway,  McMurdo  Station, 

Antarctica  (signed  July  27, 1994) 

3.  Replacement  of  the  Clean  air  Facility 
at  Amundsen-Scott  South  Pole 
Station,  Antarctica  (signed  August  4, 
1994) 

4.  Construction  of  a  New  Carnage  Point 
Walkway  and  Replacement  of  the 
Pump  House  Walkway,  Palmer 
Station,  Antarctica  (signed  August  8, 
1994) 

5.  All  -Terrain  Vehicle  Use  at  New 
Harbor,  Antarctica  (signed  August  16, 
1994) 

6.  Construction  Projects  in  the  Dark 
Sector  of  the  Amundsen-Scott  South 
Pole  Station,  Antarctica  (signed 
September  14, 1994) 

7.  Construction  of  a  Floating  Dock, 
Gangway,  and  Deck  at  Palmer  Station, 
Antarctica  (signed  September  20, 
1994) 

8.  Fuel  Storage  Upgrade  at  marble  Point, 
Antarctica  (signed  September  23, 
1994) 

9.  Williams  Field  Road  Protection 
Project,  McMurdo  Station,  Antarctica 
(signed  September  23, 1994) 


10.  Master  Permit  Application  for 
Materials  and  Waste  Management  and 
Waste  Disposal  (signed  September  29, 
1994) 

11.  Transportation  Routing  between 
Building  140  and  the  General  Supply 
Warehouse  (GSK)  Pad  near  Building 
340  at  McMurdo  Station,  Antarctica 
(signed  September  30, 1994) 

Robert  S.  Cunningham,  ^ 

NEPA  Compliance  Manager,  Office  of  Polar 
Programs,  National  Science  Foundation. 

[FR  Doc.  94-25136  Filed  10-11-94;  8:45  am) 
BILLING  CODE  7S55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Company; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
49,  issued  to  Northeast  Nuclear  Energy 
Company  (the  licensee),  for  operation  of 
the  Millstone  Nuclear  Power  Station, 
Unit  No.  3  located  in  New  London 
County,  Connecticut. 

The  proposed  amendment  would 
revise  the  Technical  Specifications  to 
allow  a  relaxation  in  setpoint  tolerance 
of  the  pressurizer  safety  valves  (PSVs) 
and  main  steam  safety  valves  (MSSVs) 
from  plus  or  minus  1%  to  plus  or  minus 
3%. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

By  November  14, 1994,  the  licensee 
may  file  a  request  fora  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW,. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
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Learning  Resource  Center,  Three  Rivers 
Community-Technical  College,  Thames 
Valley  Campus,  574  New  London 
Turnpike,  Norwich,  CT  06360.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding;  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiu«  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 


the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention; 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  EK) 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  i^orm 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Phillip  F.  McKee,  Director, 
Project  Directorate  1-4:  petitioner’s 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Coimsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Ms.  L.M. 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
Post  Office  Box  270,  Hartford,  CT 
06141-0270,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission’s  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 


comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  4, 1944.  The 
application  for  amendment  supersedes 
the  application  for  amendment  dated 
December  17, 1993,  (59  FR  7694).  Th^ 
August  4, 1994,  application  is  available 
for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 

NW.,  Washington,  IXl  20555,  and  at  the 
local  public  document  room  located  at 
the  Learning  Resource  Center,  Three 
Rivers  Commimity-Technical  College, 
Thames  Valley  Campus,  574  New 
London  Turnpike,  Norwich,  CT  06360. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  October  1994. 

For  the  Nuclear  Regulatory  Commission. 
Phillip  F.  McKee, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects — I/II,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  94-25157  Filed  10-11-94;  8:45  am] 
BILLING  CODE  7590-01-M 

Commonwealth  Edison  Company; 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
37,  NPF-66,  NPF-72,  and  NPF-77, 
issued  to  Commonwealth  Edison 
Company  (ComEd,  the  licensee),  for 
operation  of  the  Byron  Station,  Units  1 
and  2,  located  in  Ogle  County,  Illinois 
and  Braidwood  Station,  Units  1  and  2, 
located  in  Will  County,  Illinois. 

In  a  letter  of  August  13, 1993,  and  as 
supplemented  on  September  15, 1993, 
September  16, 1993,  December  17, 1993, 
January  19, 1994,  February  11, 1994, 
and  February  24, 1994,  ComEd 
submitted  requests  for  amendments  for 
steam  generator  (SG)  tube  sleeving  in 
accordance  with  (1)  Westinghouse  and 
(2)  Babcock  &  Wilcox  processes.  By 
letter  dated  March  4. 1994,  the  NRC 
granted  the  proposed  sleeving  methods 
contingent  upon  four  conditions  which 
the  licensee  accepted  in  their  letter  of 
February  24, 1994. 

Three  of  the  four  changes  will  be 
reflected  in  the  plants’  Technical 
Specifications  CTS).  By  letter  dated  June 
3, 1994,  the  licensee  requested  changes 
to  TS  3.4.5  and  3.4.6.2  to  include  the 
three  conditions,  which  are: 
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1.  Amend  the  Byron  and  Braid  wood 
licenses  to  reflect  a  primary-to- 
secondary  leakage  rate  limit  of  150 
gallons  per  day  (gpd)  through  any  one 
SG. 

2.  Amend  the  Byron  and  Braidwood 
licenses  to  reflect  an  inservice 
inspection  of  a  minimum  of  20  percent 
of  a  random  sample  of  the  sleeves  for 
axial  and  circumferential  indication  at 
the  end-of-cycle.  In  the  event  that  an 
imperfection  of  40  percent  or  greater 
depth  is  detected,  an  additional  20 
percent  (minimum)  of  the  unsampled 
sleeves  should  be  inspected,  and  if  an 
imperfection  of  40  percent  or  greater 
depth  is  detected  in  the  second  sample, 
all  remaining  sleeves  should  be 
inspected. 

3.  Add  a  condition  to  the  Byron  and 
Braidwood  licenses  to  conduct 
additional  corrosion  testing  to  establish 
the  design  life  for  the  kinetically  or  laser 
welded  sleeved  tubes  in  the  presence  of 
a  crevice. 

Collectively,  these  conditions  will 
enable  the  licensee  to  have: 

1.  Further  assurance  that  the  integrity 
of  the  SGs  will  be  maintained  in  the 
event  of  a  main  steam  line  break  or 
under  loss-of-coolant  accident  (LOCA) 
conditions: 

,  2.  Increased  monitoring  of  the  SG  tube 

sleeves  for  any  degradation;  and 
I  3.  Increased  confidence  that  SG  sleeve 
integrity  will  be  maintained  for 
extended  operations. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
signiflcant  haz^s  consideration.  Under 
the  Commission’s  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a  - 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  diff^erent  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below; 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  original  amendment  requested 
lapprovall  of  tubesheet  sleeves  and  tube 
support  plate  sleeves  as  an  alternate  tube 


repair  method  for  Byron  and  Braidwood 
Units  1  and  2.  The  steam  generator  sleeves 
approved  for  installation  use  the 
Westinghouse  process  (laser  welded  joints) 
and  the  Babcock  and  Wilcox  (B&W)  process 
of  kinetically  welded  joints.  The  sleeve 
configuration  was  designed  and  analyzed  in 
accordance  with  the  criteria  of  Regulatory 
Guide  (RG)  1.121  and  the  design 
requirements  of  Section  III  of  the  American 
Society  of  Mechanical  Engineers  (ASME) 

Code.  Fatigue  and  stress  analyses  of  the 
sleeved  tube  assemblies  for  both  processes 
produced  acceptable  results  as  documented 
in  the  Westinghouse  and  the  B&W  topical 
reports  submitted  in  the  original  sleeving 
package.  Mechanical  testing  has  shown  that 
the  structural  strength  of  the  sleeves  under 
normal,  faulted,  and  upset  conditions  is 
within  acceptable  limits.  Leakage  rate  testing 
for  the  tube  sleeves  has  demonstrated  that 
primary-to-secondary  leakage  is  not  expected 
during  all  plant  conditions. 

Any  leakage  through  the  sleeved  region  of 
the  tube  is  fully  bounded  by  the  leak-^fore- 
break  considerations  and,  ultimately,  the 
existing  steam  generator  tube  rupture 
analysis  included  in  the  Byron  and 
Braidwood  Updated  Final  Safety  Analysis 
Report  (UFSAR).  The  reduction  in  TS  leakage 
rate  requirements  from  500  gpd  allowable  per 
SG  to  150  gpd  further  ensures  that  SG  tube 
integrity  is  maintained  in  the  event  of  a  main 
steam  line  break  (MSLB)  or  under  Loss  Of 
Coolant  Accident  (LOCA)  conditions.  The  RG 
1.121  criteria  for  establishing  operational 
leakage  rate  limits  require  a  plant  shutdown 
based  upon  a  leak-before-break  consideration 
to  detect  a  free  span  crack  before  a  potential 
tube  rupture.  The  150  gpd  limit  will  continue 
to  allow  for  early  leakage  detection  and 
require  a  plant  shutdown  in  the  event  of  the 
occurrence  of  an  unexpected  crack  resulting 
in  leakage  that  exceeds  the  revised  Technical 
Specification  limit. 

The  sleeve  sample  size  has  been  increased 
to  a  minimum  of  twenty  (20)  percent  of  the 
inservice  sleeves.  Increasing  the  sample  size 
of  the  sleeves  to  be  inspected  will  increase 
the  monitoring  of  tubes  using  sleeves  for  any 
further  degradation  while  they  remain 
inservice.  If  the  sample  identifies  a  sleeve 
with  an  imperfection  of  greater  (thanl  40 
percent  depth,  an  additional  20  percent  of 
the  sleeves  shall  be  inspected.  The  sleeves 
that  have  identified  imperfections  of  greater 
than  40  percent  shall  be  evaluated  and 
removed  firom  service.  The  inservice 
inspections  and  additional  corrosion  testing 
for  the  sleeves  and  welded  joints  will 
continue  until  the  corrosion  resistance  is 
demonstrated  acceptable  to  the  NRG.  If 
conformance  with  the  acceptance  criteria  of 
section  4.4. 5.4  for  tube  structural  integrity  is 
not  confirmed,  the  tubes  containing  the 
sleeves  in  question  shall  be  removed  from 
service.  Increasing  the  monitoring  of  the 
sleeved  tubes  will  decrease  the  probability  of 
occurrence  of  an  accident  previously 
evaluated  in  the  UFSAR. 

Implementation  of  a  corrosion  testing 
program  should  determine  the  effects  that 
material  microstructure,  chemistry,  and  joint 
crevices  will  have  on  primary  water  sfress 
corrosion  cracking  initiation  and  growth. 
This  program  will  not  cause  an  increase  in 


the  probability  or  consequence  of  an  accident 
previously  evaluated  because  the  testing 
program  is  conducted  in  laboratory 
conditions.  If  the  results  of  the  testing 
program  do  not  confirm  the  structural 
integrity  of  the  tubes,  the  tubes  containing 
the  sleeves  in  question  shall  be  removed  from 
service.  These  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  implementation  of  the  proposed 
amendment  will  not  introduce  significant  or 
adverse  changes  to  the  plant  design  basis. 

The  proposed  changes  do  not  involve  plant 
modification  or  changes  to  equipment,  and 
consist  of:  reduction  in  allowable  steam 
generator  leakage  limits,  increase  in  the 
sample  size  of  the  steam  generator  tube 
sleeved  and  the  addition  of  a  commitment  to 
perform  a  corrosion  testing  program  on  the 
sleeved  tubes. 

The  reduction  in  TS  leakage  rale 
requirements  from  500  gpd  allowable  per  SG 
to  1 50  gpd  further  ensures  that  SG  tube 
integrity  is  maintained  in  the  event  of  a 
MSLB  or  under  LOCA  conditions.  The  1 50 
gpd  limit  is  designed  to  provide  for  leakage 
detection  and  a  plant  shutdown  in  the  event 
of  the  occurrence  of  an  unexpected  single 
crack  resulting  in  excessive  tube  leakage.  The 
limit  provides  for  early  detection  and  a  plant 
shutdown  prior  to  a  postulated  crack 
reaching  critical  cra^  lengths  for  Main 
Steam  Line  Break  conditions. 

Increasing  the  sample  size  of  tubes  sleeved 
during  each  scheduled  inservice  inspection 
will  increase  the  monitoring  of  these  tubes 
for  any  further  degradation.  The  improved 
monitoring  and  evaluation  of  the  tube  and 
the  sleeves  assures  tube  structural  integrity  is 
maintained  or  the  tube  is  removed  for 
service. 

Additionally,  corrosion  testing  to  establish 
sleeve  design  life  and  corrosion  resistance  to 
confirm  tube  structural  integrity  will  be 
performed.  If  the  tube  structural  integrity  is 
not  confirmed,  the  tubes  containing  the 
sleeves  in  question  shall  be  removed  from 
service. 

With  these  actions  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated  is  not  created. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Implementation  of  the  proposed  changes 
will  not  reduce  the  margin  of  safety.  This 
amendment  involves  the  reduction  of  steam 
generator  leakage  limit,  and  increase  in  the 
amount  of  sleeved  tubes  inspected  and  the 
incorporation  of  a  corrosion  testing  program 
for  sleeved  tubes.  All  of  these  actions  will 
help  ensure  steam  generator  tube  integrity. 

Reduction  of  the  leakage  rate  requirement 
from  500  to  150  gallons  per  day  (gpd)  per 
steam  generator  will  continue  to  ensure 
steam  generator  tube  integrity  is  maintained 
in  the  event  of  main  steam  line  break  or 
under  LCXHA  conditions.  The  reduction  to 
1 50  gpd  also  limits  the  allowable  primary-to- 
secondary  leakage  from  1  gallon  per  minute 
to  600  gpd  for  all  steam  generators  not 
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isolated  from  the  Reactor  Coolant  System 
(RCS).  This  previous  leakage  limit,  used  in 
UFSAR  accident  analysis,  ensured  the  dosage 
contribution  from  tube  leakage  would  be 
limited  to  a  small  fraction  of  the  10  CFR  Part 
100  dose  guideline  values  in  the  event  of 
either  a  steam  generator  tube  rupture  or 
steam  line  break.  Reducing  these  limits  will 
not  result  (in)  a  reduction  in  the  margin  of 
safety. 

The  portions  of  the  installed  sleeve 
assembly  which  represent  the  reactor  coolant 
pressure  boundary  can  be  monitored  for  the 
initiation  and  progression  of  sleeve/tube  wall 
degradation,  thus  satisfying  the  requirement 
of  Regulatory  Guide  1.83.  The  portion  of  the 
tube  bridged  by  the  sleeve  joints  is  effectively 
removed  from  the  pressure  boundary,  and  the 
sleeve  then  forms  the  new  pressure 
boundary.  The  sleeve  enhances  the  safety  of 
the  plant  by  increasing  the  protective 
boundaries  of  the  steam  generator.  Keeping 
the  tube  in  service  with  the  use  of  a  sleeve 
instead  of  plugging  the  tube  and  removing  it 
from  service  increases  the  heat  transfer 
efficiency  of  the  steam  generator.  Monitoring 
for  any  increased  degradation  of  a  repaired 
steam  generator  tube  shall  be  implemented  at 
Byron  and  Braidwood  by  increasing  the 
sampling  size  of  inservice  sleeves  to  include 
an  additional  twenty  (20)  percent  of  the 
sleeves  inservice.  During  each  scheduled  in 
service  inspection,  each  sampled  sleeve 
evaluated  and  found  to  have  unacceptable 
degradation  shall  be  removed  from  service. 

Implementation  of  a  corrosion  testing 
program  should  determine  the  effects  that 
material  microstructure,  chemistry,  and  joint 
crevices  will  have  on  primary  water  stress 
corrosion  cracking  initiation  and  growth. 

This  program  is  conducted  in  laboratory 
setting;  therefore,  [it]  will  not  involve  a 
significant  reduction  in  a  margin  of  safety.  In 
addition,  the  corrosion  testing  program  will 
be  performed  to  establish  sleeve  design  life 
and  corrosion  resistance  to  confirm  tube 
structural  integrity.  If  the  tube  structural 
integrity  is  not  confirmed,  the  tubes 
containing  the  sleeves  in  question  shall  be 
removed  ^m  service.  These  actions  Ido)  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  on  the  preceding  analysis  it  is 
concluded  that  operation  of  Byron  and 
Braidwood  Units  1  and  2,  in  accordance 
with  the  proposed  amendment  does  not 
increase  the  probability  of  an  accident 
previously  evaluated,  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  previously  evaluated,  nor 
reduce  any  margins  to  plant  safety. 
Therefore,  the  license  amendment  does 
not  involve  a  Significant  Hazards 
Consideration  as  defined  in  10  CFR 
50.92. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NR(i;  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  E)C  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  14, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings’’  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 


Building,  2120  L  Street,  NW., 

Washington  DC  20555  and  at  the  local 
public  document  rooms  which  for 
Byron  is  located  at  the  Byron  Public 
Library,  109  N.  Franklin,  Byron,  Illinois 
61010;  and  for  Braidwood  is  located  at 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
w’ith  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
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petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petiticmer 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fart.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  imrnediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  hrid  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  nearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention; 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  j)etitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  l-(800)  248-5100 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  N1023 
and  the  following  message  addressed  to 
Mr.  Robert  A.  Capra:  petitiemer’s  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 


Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  to  Michael 
1.  Miller.  Esquire;  Sidney  and  Austin, 
One  First  National  Plaza,  Chicago, 
Illinois  60690,  attorney  for  the  Uc&nsee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aKl)(i)-(v)  and  2.714(d), 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dat^  June  3, 1994,  which 
is  available  for  public  inspection  at  the 
Commission’s  Public  Doomient  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555  and  at  the 
local  public  document  rooms,  which  for 
Byron  is  located  at  the  Byron  Public 
Library,  109  N.  Franklin,  P,0.  Box  434, 
Byron.  Illinois  61010;  and  for 
Braidwood  is  located  at  the  Wilmington 
Towmship  Public  Library,  201  S. 
Kankakee  Street,  Wilmington,  Illinois 
60481. 

Dated  at  Rockville,  Msrjiand,  this  4th  day 
of  OchAer  1994. 

For  the  Nuclear  Regulatory  Commission. 

Ramin  R.  Assa, 

Acting  Project  Manager,  Prefect  Directorate 
Ul~2,  Division  of  Reactor  Projects — Rl/IV, 
Office  of  Nuclear  Reactor  Regulation. 

IFR  Doc.  94-25158  Filed  10-11-94;  8:45  am) 
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Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  r^ular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  propased  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideratkm,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  hx>m  any  person. 


This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  September 
19, 1994,  through  September  29, 1994. 
The  last  biweekly  notice  was  pidilished 
on  September  28, 1994 159  FR  49425). 

Notice  Of  Considmration  Of  IsmanceOf 
Amendments  To  Faolity  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  ermsideration. 
Under  the  Commission’s  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  pre\'iously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  pireviousiy  evaluated;  cm*  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determinatiem  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  receiv'ed 
within  30  days  after  the  date  of 
publication  of  this  notice  will  he 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  fatality,  the 
Commission  may  is»ie  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken,  ^ould  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opprutunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  hie  submitted 
by  mail  to  the  Rules  Review  aiul 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  should  cite 
the  publication  date  and  page  numbt^  ol 
this  Federal  RegisiM'  notice.  Written 


Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Notices 


51617 


comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 

Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  November  14, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  oflhe 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 


Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  folly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 


the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW„  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 

The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  follovying  message 
addressed  to  (Project  Director): 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission’s 
Public  Dociunent  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Carolina  Power  &  Light  Company,  et 
al..  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  August 
19,  1994 

Description  of  amendment  request: 
The  proposed  amendment  will  move  the 
current  procedural  details  of  the 
radiological  effluent  Technical 
Specifications  (TS)  programmatic 
controls  for  radioactive  effluents, 
radiological  environmental  monitoring 
and  solid  radioactive  wastes  from  the 
Administrative  Controls  Section  of  the 
TS  to  the  Offsite  Dose  Calculation 
Manual  (ODCM)  or  the  Process  Control 
Program  (PCP),  as  appropriate,  in 
accordance  with  the  guidance  of 
Generic  Letter  89-01.  This  amendment 
will  also  incorporate  changes  to  the 
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reporting  requirements  for  the  Effluent 
Release  Reports,  in  accordance  with  10 
CFR  50.^;  incorporate  references  to  the 
new  10  CFR  Part  20;  and  revise  the 
terminology  for  the  gaseous  effluent 
release  rate  limits. 

Basis  foT  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  ctmsequences  of  an  accident 
previously  evaluated. 

Transferring  the  procedural  details  from 
the  TS  to  the  ODCM  and  PCP  and  their 
replacement  with  programmatic  controls 
have  no  impact  on  plant  operation  or  safety. 

No  safety-related  equipment,  safety  function, 
or  plant  operation  will  be  altered  as  a  result 
of  this  proposed  change.  The  changes  are 
unrelated  to  the  initiation  and  mitigation  of 
accidents  and  equipment  malfunctions 
addressed  in  the  Final  Safety  Analysis 
Report. 

The  proposed  revisions  to  the  reporting 
requirements  for  Effluent  Release  Reports, 
the  gaseous  effluent  release  rate  limit  and  the 
rekiation  of  the  old  10  CFR  20.106 
requirements  to  the  new  10  CFR  20.1302 
have  no  impact  on  plant  systems,  plant 
operations  or  accident  precursors.  The 
changes  to  the  Effluent  Report  requirements 
and  updated  reference  to  10  CFR  20.1302 
are  administrative  in  nature.  The  chaise  to 
the  gaseous  effluent  release  limit  is  also 
administrative  in  nature  in  that  U  will  allow 
the  continued  operation  of  the  facility  with 
the  same  release  rate  limits  as  are  currently 
Implemented  by  the  Tedinical 
Sp^fications. 

Therefore,  there  would  be  no  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  dues  not 
create  the  pos^ility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Transferring  the  procedural  details  from 
the  TS  to  the  ODCM  and  PCP  and  their 
replacement  with  programmatic  cuntrols 
have  no  impact  on  plant  operation  or  safely. 
No  safety-related  equipment,  safety  function, 
or  plant  operation  will  be  altered  as  a  result 
of  this  proposed  change.  No  changes  to  plant 
components  or  structures  are  intr^uced 
which  could  create  new  accidents  or 
malfunctions  not  previously  evaluated. 

The  proposed  revisions  to  the  reporting 
requirements  for  effluent  Release  Reports,  the 
gaseous  effluent  release  rate  limit  and  the 
relocation  the  old  10  CFR  20.106 
requirements  to  the  new  10  CFR  20.1302 
have  no  impact  on  plant  systems,  plant 
operations  or  accident  precursors.  The 
changes  to  the  Effluent  Report  requirement. s 
and  the  updated  reference  to  10  CFR  20.1302 
are  administrative  in  nature.  The  change  to 
the  gaseous  effluent  release  limits  is  also 
administrative  in  nature  in  that  it  will  allow 
the  continued  operation  of  the  fecility  with 
the  same  release  rale  limits  as  are  currently 


implemented  by  the  Technical 
Specificatioos. 

Therefore,  the  proposed  changes  do  not 
create  dte  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  maigin 
of  safety. 

The  procedural  details  of  the  current  RETS 
will  be  transferred  to  the  CHX^  and  PCP  and 
replaced  with  programmatic  controls 
consistent  with  regulatory  requirements, 
including  controls  on  revisions  to  the  ODCM 
and  PCP.  Thus,  bo  requirements  <h'  controls 
will  be  reduced. 

The  changes  to  the  Effluent  Report 
requirements  and  the  updated  reference  to  10 
CFR  20.1302  are  administrative  in  nature  and 
therefore  have  no  effect  on  the  margin  of 
safety.  The  jHoposed  revisions  to  the  gaseous 
effluent  release  limits  will  maintain  the 
release  rate  limits  at  the  same  ievei  as 
currently  implemented  by  the  Technical 
Specifications.  Therefore,  there  will  be  no 
change  in  the  types  and  amounts  of  effluents 
that  will  be  released,  nor  will  there  be  an 
increase  in  individual  or  cumulative 
radiation  exposures  to  any  member  of  the 
public. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  (tf  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  oo 
significant  hazards  con«deration. 

Local  Public  Document  Room 
location:  Cameron  Village  R^onal 
Library.  1930  Clark  Avenue,  Raleigh, 
North  Carohna  27605 
Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  &  ' 
Light  Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602 
NBC  Project  Director.  David  B. 
Matthews 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  amendment  request: 
September  19, 1994 
Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  by 
reducing  the  frequency  for  testing  the 
containment  spray  system  spray 
nozzles. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  charges  do  not  involve  a 
significant  increase  in  the  probability  of 


occurrence  or  consequences  of  any  accident 
previously  evaluated. 

The  relaxation  of  surveillance  froqumey 
will  not  affect  any  of  the  initiators  or 
precursors  of  any  accident  previously 
evaluated.  Performaace  of^  spray  nozzle 
testing  on  a  ten  year  basis  rather  than  on  a 
five  year  basis  will  not  increase  the 
likelihood  that  a  transient  initiating  event 
will  occur  because  transients  are  initiated  by 
externa^  events,  equipment  malfunction,  and/ 
or  catastrophic  system  failure.  There  are  no 
failure  mechanisms  or  modes  for  the  CS 
system  or  spray  nozzles  that  could  initiate  a 
transient  since  the  CS  system  is  passive 
excejR  during  a  Loss  of  Coolant  Accident 
(LCXIA).  Upon  receipt  of  a  Containment 
Spray  signal  (Containment  High-High 
Pressure  coincident  with  a  Safety  Injection 
Signal),  the  CS  pumps  automatically  start 
and  valves  align  to  provide  spray  flow 
through  die  CS  risers,  ring  headers,  and  out 
the  spray  nozides.  Periodic  testing 
requirements  for  the  CS  pumps  end  valves 
(the  active  components  ot  the  system)  are 
unaffected  by  the  proposed  changes,  industry 
experience  and  previous  test  experience  at 
Zion  Station  supports  the  conclusion  that 
functional  checks  of  the  spray  nozzles  on  a 
ten  year  basis  is  adequate  to  detect 
degradation  or  blockage^  the  spray  nozzles. 

The  proposed  typographical  and  , 

administrative  changes  do  not  affect  the 
operability  or  surveillance  requirements 
given  in  Technical  Specifications.  They  will 
only  improve  consistency  of  existing 
terminology  and  format  of  Technical 
Specifications  and  will  remove  temporarily 
imposed  Bases  that  are  no  longer  applicable. 

Based  on  the  feet  that  reliability  the 
system  will  not  be  affected  and  transient 
precursors  and  initiatixs  are  not  affected  by 
operation  in  acoordanoe  with  the  proposed 
changes,  the  probability  of  occurrence  of 
accidents  previously  evaluated  will  not 
significantly  increase. 

The  proposed  change  in  surveillance 
frequency  will  not  affect  the  ability  of  the  GS 
system  to  function  as  designed  during  the 
accidents  considered  in  the  Safety  Analyses. 
Periodic  testing  requirements  for  the  CS 
pumps  and  valves  (the  active  components  of 
the  system)  are  unaffected  by  the  proposed 
changes.  Industry  experience  and  previous 
test  experience  at  Zion  Station  suf^xNls  the 
conclusion  that  functional  checks  of  the 
spray  nozzles  on  a  ten  year  basis  is  adequate 
to  detect  degradation  or  blockage  of  the  spray 
nozzles.  Given  the  proposed  changes,  the  CS 
system  will  maintain  the  ability  to  reduce 
contaifunent  pressure,  remove  heat  from 
contaimnent,  and  remove  iodine  from  the 
containment  atmosphere  during  the  design 
basis  LOCA.  As  a  re»ilt,  peak  containment 
pressure  will  be  maintained  below  design 
pressure  and  the  off-site  release  due  to  the 
postulated  accident  will  remain  as  described 
in  the  Safety  Analyses.  Therefore,  based  on 
the  previous  discussion,  the  proposed 
changes  do  not  involve  a  significant  incre.ise 
in  consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

The  proposed  changes  to  the  Tedinical 
Specifications  do  not  involve  the  addition  of 
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any  new  or  different  type»  of  safety  tetated 
equipment,  nor  dues  it  invcdvetbe  opeiatkui 
of  equipment  required  for  safety  opentkm  of 
the  fecility  in  a  manner  different  from  those 
addressed  in  the  safety  analyses.  No  safety 
related  equipment  or  function  will  be  aheied 
as  a  result  of  the  propcsed  changes.  Alsoi, 
changes  to  the  procedures  governing  normal 
plant  operation  and  recovery  from  an 
accident  are  not  irecessitated  by  the  proposed 
Technical  Specification  changfas. 

The  proposed  typographical  and 
administrative  ciuuiges  «io  not  affect  the 
operability  or  surveillance  requirements 
given  in  Technical  Specihcatioos.  They  will 
only  improve  consistency  ol  existing 
terminology  and  format  of  Technical 
Specifications  and  will  remove  Bases  that  are 
no  longer  applicabfe. 

Since  no  new  feilure  modes  or  mechanisms 
are  added  by  the  proposed  changes,  the 
possibility  or  a  new  or  different  kind  of 
acddent  is  not  created. 

3.  The  proposed  changes  do  nut  involve  a 
significant  reduction  in  a  margin  of  safety. 

Plant  safety  margins  are  established 
through  LCDs,  limiting  safety  system 
settings,  and  safety  limits  specified  in  the 
Technical  Specifications.  There  will  be  no 
changes  to  either  the  physical  design  of  the 
plant  or  to  any  of  these  settings  and  limits 
as  a  result  of  relaxing  the  surveillance 
frequency  of  CS  nozzle  checks  fiom  fi.ve 
years  to  ten  years.  Testing  on  a  ten  year  basis 
is  adequate  to  detect  spray  nozzle 
degradation  or  blockage  since  the  system 
piping  and  spray  nozzles  are  constructed  of 
corrosion  resistant  Type  304  stainless  steel 
and  since  the  system  is  normally  passive  (Le. 
spray  risers  and  spray  rings  are  empty  with 
no  flow  except  during  an  accident  K  This 
conclusion  was  also  provided  in  NL'REG- 
1366  and  Generic  Letter  93-05  which 
recommended  revising  the  surveillance 
frequency  as  proposed. 

Tlie  proposed  typographical  and 
administrative  changes  «io  not  affect  the 
operability  or  surveillance  requirements 
given  in  Technical  Specifications.  They  will 
only  improve  consistency  of  existing 
terminology  and  format  of  Technical 
Specifications  and  will  remove  Bases  that  are 
no  longer  apipticable. 

Based  on  the  above  discussion,  the  ability 
to  safely  shut  down  the  operating  unit  and 
mitigate  the  consequences  of  all  accidents 
previously  evaluated  will  be  maintained. 
Therefore,  tbe  margin  of  safety  is  not 
significantly  affected. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  tlie  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Pvblic  Document  Room 
location:  Waukegan  Public  Library,  ^23 
N.  County’  Street,  Waukegan,  Illinois 
60085 

Attorney  for  ticertsee:  Michael  1. 
Miller,  Esquire;  Sidley  and  Austin,  Ooe 
First  National  Plaza,  Chicago,  Illitiois 
60690 


NRC  Project  Director.  Robert  A.  Capra 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  antertdment  request:  August 
25. 1994 

Description  of  amendment  request: 

The  requested  amendments  modify  the 
trip  setpoint  and  allowable  value  for  the 
4  kilo-volt  (KV)  electrical  bus  degraded 
grid  undervoltage  relay  and  the 
allowable  value  for  the  loss  of  offsite 
power  relay  in  response  to  an  issue 
identified  in  the  licensee’s  Self-Initiated 
Technical  Audit. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  requited  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  tbe 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  I 

Tbe  recpiested  amendments  wilt  not 
involve  a  sigaific&t  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  amendments  will 
not  affect  either  the  pnfoability  or  the 
consequences  of  an  accident,  since  no 
physical  changes  to  the  plant  are  being 
proposed.  The  amendments  merely  changg 
the  existing  technical  specification  settings 
for  the  above  relays  to  mwe  conservative 
values.  Qurent  field  settings  for  these  relays 
are  already  at  these  mofe  conservative  values. 
No  changes  to  the  manner  in  which  the  plant 
is  operated  are  being  proposed 
Criterion  2 

The  requested  amendments  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  As  stated  above,  no  actual  changes 
to  the  physicsd  plant  are  being  proposed.  No 
effect  on  {dant  operation  will  occur,  therefore 
the  pxjssibility  of  new  accklent  types  is  not 
created. 

Criterion  3 

Tbe  requested  amendments  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  Plant  safety  margins  will  be 
unaffected,  since  no  changes  to  the  plant  are 
being  made.  Tbe  proposed  technical 
specification  values  are  more  conservative 
and  are  intended  to  make  the  technical 
specifications  cocrespceid  with  tbe  actual 
plant  relay  settings. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  tbe  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Quoiina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 


Church  Street.  Charlotte,  North  Carf^ioa 
28242 

NRC  Project  Director:  Herbert  N. 
Berkow 

Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station,  Units  1  and  Z,  Ycurk 
County,  South  Carolina 

Date  of  amendment  request:  August 
25. 1994 

Description  of  amendment  requesf: 
The  ammidmeats  would  change  tbe 
frequency  for  conductirig  the 
surveillance  test  required  by  TS 
4.7.1.2.1  for  the  auxiliary  feedwater 
pumpis  from  once  per  31  days  to  at  least 
once  per  92  days  aiiKi  would  add  a 
footnote  wliich  clarifies  that  testing  is 
not  required  to  be  perfonned  until 
system  heatup  has  p>rogressed  to  a 
pressure  (600  psig)  that  will  support 
conduct  of  the  test.  The  change  in  the 
surveillance  fiequency  has  bera 
,  evaluated  and  approved  by  tbe  NRC 
staff  as  discussed  in  Section  9.1  of 
NUREG-1366,  “Improvements  to 
Technical  Spedficaticins  Surveillance 
Requirements.’’  The  change  is  based  on 
the  finding  in  NUREG-1366  that  an 
analysis  of  AFW  pump  failures 
indicates  that  a  monthly  surveillance 
test  interval  may  be  contributing  to 
AFW  pump  unavailabibty  throu^ 
failures  and  equipment  degradation  and. 
therefore.  AFW  pmmp  availability  is 
increased  by  quarterly  testing  on  a 
staggered  b^is.  Generic  Letter  93-05, 
“Line-Item  Technical  Specification 
Improvements  to  Reduce  Siuveillance 
Requirements  for  Testing  During  Pownr 
Operation,”  provided  the  sample  TS  for 
this  change.  The  change  is 
accomplished  by  dividing  TS  4.7.1.2.1a 
into  two  parts.  The  new  4.7.1.2.1a 
maintains  tbe  previous  31-day  testing 
frequency  for  the  AFW  valves  while  the 
new  4.7.1.2.1b  inserts  a  new  frequency 
of  once  per  92  days  for  the  AFW  pump 
tests.  Also,  an  obsofete  footnote  is 
deleted.  Tbe  new  footnote  discussed 
above  is  consistent  with  NUREG-1431, 
“Standard  Technical  Specificaticms  for 
Westinghouse  Plants.”  Appropriate 
changes  to  the  Bases  for  the  TS  have 
also  been  proposed. 

Basis  for  proposed  no  si^ificant 
hazards  consideration  determination: 
As  required  by  10  CFR  .50.91(3),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  requested  amendments  deci'ea.se  fcrom 
monthly  to  quarterly  the  frequency  at  which 
the  motor-driven  and  turbine-diiven  AFW 
pimips  must  be  demonstrated  operable  as 
specified  in  TS  4.7.t.2.1.  'They  also 
iniurporate  a  note  of  elarification  from  the 
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new  Westinghouse  STS  into  the  existing 
Catawba  specifications  concerning  when  the 
pump  head  or  discharge  pressure  versus  flow 
verification  for  the  turbine-driven  pump  is 
required  to  be  performed. 

Criterion  1 

The  requested  amendments  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Decreasing  the 
frequency  of  AFW  pump  testing  as  specified 
in  TS  frem  monthly  to  quarterly  will  have  no 
impact  upon  the  probability  of  any  accident, 
since  the  AFW  pumps  are  not  accident 
initiating  equipment.  Also,  since  Catawba’s 
AFW  pump  performance  history  supports 
making  the  proposed  change,  system 
response  frillowing  an  accident  will  not  be 
adversely  affected.  Therefore,  the  requested 
amendments  will  not  result  in  increased 
accident  consequences.  Deletion  of  the 
obsolete  footnotes  as  indicated  in  the 
Catawba  technical  specification  markups  is 
purely  an  administrative  change,  and 
therefore  will  have  no  impact  upon  either  the 
probability  or  consequences  of  any  accident. 
Incorporating  the  new  STS  note  will  only 
serve  to  clarify  when  the  turbine-driven 
pump  is  required  to  be  tested  and  will  not 
have  any  impact  upon  either  the  probability 
or  consequences  of  any  accident.  The  pump 
will  still  be  tested  as  before  and  its 
acceptance  criteria  will  be  unaffected. 
Criterion  2 

The  requested  amendments  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  frt>m  any  accident  previously 
evaluated.  As  stated  above,  the  AFW  pumps 
are  not  accident  initiating  equipment.  No 
new  failure  modes  can  be  created  frx)m  an 
accident  standpoint.  The  plant  will  not  be 
op)erated  in  a  different  manner.  Deletion  of 
the  Catawba  obsolete  footnotes  has  no 
bearing  on  any  accident  initiating 
mechanisms.  Incorporating  the  clarifying 
note  frnm  the  new  STS  will  not  result  in  any 
new  acident  sequences,  since  plant  operation 
will  be  unaffected. 

Criterion  3 

The  requested  amendments  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  Plant  safety  margins  will  be 
unaffected  by  the  proposed  changes.  The 
AFW  pumps  will  still  be  capable  of  fulfilling 
their  required  safety  function,  since  plant 
operating  experience  supports  the  proposed 
change.  The  availability  of  the  AFW  pumps 
will  be  increased  as  a  result  of  the  proposed 
amendments  because  they  will  not  have  to  be 
made  unavailable  for  testing  as  frequently. 
Finally,  the  proposed  amendments  are 
consistent  with  the  NRC  position  and 
guidance  set  forth  in  NUREG-1366  and 
Generic  Letter  93-05.  Deletion  of  the  Catawba 
obsolete  footnotes  will  not  result  in  any 
impact  to  plant  safety  margins.  Incorporating 
the  note  from  the  new  STS  will  not  impact 
any  safety  margins. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  Herbert  N. 

Berkow 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50*220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  amendment  request: 

September  1, 1994 
Description  of  amendment  request: 

The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.2.2, 
“Minimum  Reactor  Vessel  Temperature 
for  Pressurization,”  and  the  associated 
Bases.  Specifically,  the  proposed 
amendment  replaces  existing  TS  Figures 
3.2.2.a,b,c,d,  and  e  and  associated  TS 
Tables  3.2.2.a,b,c,d,  and  e,  that  define 
the  limits  for  minimum  reactor  vessel 
temperature  for  pressurization  and 
account  for  neutron  damage  at 
exposures  up  to  18  effective  full  power 
years  (EFPY),  with  new  figures  and 
tables  that  are  applicable  for  up  to  18 
EFPY.  The  licensee  stated  that  the  new 
pressure-temperature  (P-T)  limits  were 
developed  based  on  a  plant-specific 
Charpy  shift  model  for  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1  which  is 
consistent  with  and  meets  the 
requirements  of  Regulatory  Guide  1.99, 
Revision  2,  “Radiation  Embrittlement  of 
Reactor  Vessel  Materials.”  The  new  P-T 
limits  were  calculated  in  accordance 
with  10  CFR  Part  50,  Appendix  G,  and 
with  the  requirements  specified  in 
Appendix  G  to  Section  III  of  the 
American  Society  of  Mechnical 
Engineers  Boiler  and  Pressure  Vessel 
Code  (ASME  Code). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  1 
(NMPl),  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Components  of  the  reactor  primary  coolant 
system  are  operated  so  that  no  substantial 
mechanical  or  thermal  loading  is  applied 
unless  the  reactor  pressure  vessel  (RPV) 
materials  are  at  a  temperature  well  above  the 
reference  nil-ductility  temperature  (RTndt)  of 
the  limiting  RPV  material.  Protection  against 
brittle  fracture  is  further  ensured  by 
postulating  a  defect  with  a  depth  1/4  of  the 
RPV  wall  thickness  and  a  length  1-1/2  times 


the  wall  thickness,  and  calculating  the 
allowable  pressure  loading  as  a  function  of 
temperature  using  linear  elastic  fracture 
mechanics.  Safety  factors  are  applied  to  the 
allowable  loading  determination  and  lower 
bound  fractiua  toughness  properties  are  used 
to  represent  the  material  behavior.  The  net 
effect  of  the  10  CFR  [Part]  50,  Appendix  G 
and  the  ASME  Section  III,  Appendix  G  P-T 
curve  calculative  procedures  is  to  produce 
very  conservative  P-T  curves.  These 
procedures  have  been  applied  in  the 
calculation  of  the  proposed  P-T  limits. 

Neutron  damage  during  plant  operation  is 
accounted  for  in  the  allowable  pressure 
loading  by  calculating  an  adjusted  reference 
nil-ductility  temperature  (ARTndt). 

Regulatory  Guide  1.99,  Revision  2,  defines 
the  ARTndt  as  the  sum  of  the  reference  nil- 
ductility  temperature  (RTnot)  plus  the  shift 
in  the  reference  nil-ductility  temperature 
caused  by  irradiation  ((deltalRTNcn-),  plus  a 
margin.  The  proposed  amendment  replaces 
Equation  (2)  in  Regulatory  Position  2.1  with 
an  accurate  plant-specific  model.  The 
ARTndt  margin  is  the  same  as  for  earlier  P- 
T  curve  calculations.  Operation  of  NMPl  in 
accordance  with  the  proposed  P-T  operating 
limits  will  preclude  brittle  failure  of  the  RPV 
materials.  Safety  margins  for  brittle  fracture 
are  in  accordance  with  those  specified  in  10 
CFR  [Part]  50,  Appendix  G  and  Appendix  G 
to  Section  III  of  foe  ASME  Code.  Therefore, 
foe  proposed  amendment  will  not  involve  a 
significant  increase  in  foe  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1. 
in  accordance  with  foe  proposed 
amendment,  will  not  create  foe  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  amendment  incorporates  P- 
T  operating  limits  based  on  previously 
established  calculative  procedures  described 
in  10  CFR  (Part)  50,  Appendix  G,  Appendix 
G  to  Section  III  of  the  ASME  Code,  and 
Regulatory  Guide  1.99,  Revision  2.  The 
proposed  changes  to  foe  P-T  operating  limits 
are  based  on  analyses  of  foe  irradiated 
limiting  plate  material  for  Nine  Mile  Point 
Unit  1.  The  proposed  changes  do  not  modify 
any  plant  equipment  nor  do  they  create  any 
potential  initiating  events  that  would  create 
any  new  or  different  kind  of  accident. 
Operation  in  accordance  with  the  proposed 
P-T  operating  limits  will  preclude  brittle 
failure  of  the  reactor  vessel  material,  since 
safety  margins  specified  in  10  CFR  [Part]  50, 
Appendix  G  and  Appendix  G  to  Section  III 
of  the  ASME  Code  will  be  maintained. 
Therefore,  the  proposed  P-T  limits  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1, 
in  accordance  with  foe  amendment,  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Operation  in  accordance  with  the  proposed 
P-T  operating  limits  will  preclude  brittle 
failure  of  foe  reactor  pressure  vessel  since 
safety  margins  in  10  CFR  (Part)  50,  Appendix 
G  and  Appendix  G  to  Section  III  of  the  ASME 
Code  will  be  maintained.  The  plant-specific 
limiting  material  IdeltalRTs-DT  has  been 


51621 


Federal  Register  /  VoL  59,  No.  196  /  Wedn^ay,  October  12,  1994  /  Notices 


reduced  as  compared  whh  the  overly 
conservative  (deltatRTisitrr  used  in  previous 
P-T  curve  calculations  as  a  result  of  the  more 
accurate  representation  of  the  Nine  Mile 
Point  Unit  1  RPV  plate  behavior  as  a  function 
of  neutron  exposure.  However,  the 
[deltalRTNOT  is  intended  to  be  an  accurate 
representation  of  theCbarpy  shift  (indexed  at 
30  ft-lbs  of  absorbed  energy)  as  a  function  of 
fluence.  Since  the  ASME  S^tion  Ilf, 

Appendix  G  safety  fetors  have  been 
maintained  and  the  Regulatory  Guide 
Revision  2,  margin  term  speciBed  in 
Regulatory  Position  2.1  has  been  applied  in 
the  same  manner  as  in  earlier  P-T  curve 
calculations,  no  significant  reduction  in  the 
margin  of  safety  has  resulted  from  the  use  of 
a  plant-specific  (deltalRTNOT  model. 

Therefore,  the  proposed  amendment  wilt  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92{c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  tliat  the  amendment  niquesl 
involves  no  signifir.ant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Reference  and  Documents 
Department,  Penfield  Library.  Slate 
University  of  New  York,  Oswego.  New 
York  13126. 

Attorney  for  been  see:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NBC  Project  Director:  Mrchael ).  Case 

Pacific  Gas  and  Electric  Company, 
Docket  Noe.  50-275  and  50-  323 J)iabla 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 

1  and  2,  Sant  l^iis  Obiiqio  (bounty. 
California 

Date  of  amendment  request:  August 
17, 1994  (Reference  LAR  94-06) 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  combir>ed  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  (DCPP)  Unit  Nos,  1 
and  2  to  change  TS  3/4.1. 2.5,  "Borated 
Water  Sources  -  Shutdown,**  TS  3/ 

4. 1.2.6,  "Borated  Water  Sourc.es  - 
Operating,”  and  TS  3/4.5.5,  “'Emergency 
Core  Cooling  Systems  -  Refueling  VVater 
Storage  Tank.”  The  changes  delete  the 
minimum  refueling  water  storage  tarik 
(RWST)  solution  temperature  and 
increase  the  allowed  outage  lime  (AOT) 
of  the  RWST  for  ad justnrent  of  boitKi 
concentration  from  1  boar  to  ft  hours. 
Specifically,  the  minimum  RWST 
temperature  requirement  of  TS 
3.1.2.5b(3),  TS  4.1.2.5b,  and  TS  4.5.5b 
would  be  deleted.  TS  3/4.1.2.6  would  be 
revised  as  follows:  (1)  TS  3.1.2.6b, 
Af:tion  Statement  b.,  and  TS  4.1.2.6b, 
pertaining  to  tbe  RWST.  would  be 
deleted.  (2)  Editorial  changes  would  be 


made  to  reflect  the  deletion,  of  the 
RWST  requirements.  TS  3/4.5.5  would 
be  revised  as  follows:  the  minimum 
RWST  temperature  requirement  of  TS 
3.5.5c  would  be  deleted,  and  the  action 
statement  would  be  deleted  and 
replaced  with  two  action  statements. 
Action  Statement  a.  would  specify  the 
requirements  when  the  RWST  is 
inoperable  due  to  boron  concentration. 
The  action  statement  would  also 
provide  ft  hours  to  restore  the  boron 
concentration  to  within  the  required 
limits.  If  boron  concentration  is  not 
restored  within  8  hours,  the  action 
statement  requires  that  the  unit  be  in 
hot  standby  within  6  hours  and  in  cold 
shutdown  within  the  following  30 
hoars.  Action  Statement  b.  would 
specify  the  retpiirements  when  the 
RWST  is  inoperable  due  to  reasons 
other  than  boron  concentration.  The 
associated  Bases  would  also  be 
appropriately  revised. 

Basis  far  proposed  no  si^nificont 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  preser^ted 
below: 

a.  Does  tbe  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  increase  in  the  RW.ST  AOT  does  not 
alter  the  plant  configuration  or  operation. 

The  potential  for  the  RWST  boron 
concentration  to  be  outside  the  TS  limits  Ht 
small  because  the  RWST  and  its  contents  are 
not  involved  with  nomaal  plant  operation 
and  are  not  subject  to  process  variations 
associated  with  plant  operation. 

The  potential  causes  of  boron 
concentration  deviation  have  been  evaluated 
with  the  conclusion  that  any  deviation  in 
RWST  boron  concentratiod  wwild  not  be 
expected  to  increase  significantly  during  the 
proposed  7  hour  AOT  increase. 

The  increase  in  the  RWST  AOT  from  1 
hour  to  8  hours  for  reasons  directly  related 
to  boron  concentratl<m  does  not  have  a 
significant  effect  on  the  accident  analyses. 

The  removal  of  the  redundant  statement  of 
RWST  requirements  (ram  TS  is  an 

administrative  change  with  no  impact  oa 
plant  operation. 

The  removal  of  the  minimum  temperature 
limit  for  the  RWST  has  no  effect  on  the  plant 
configuration  or  operation.  The  removal  of 
the  temperature  limits  does  not  affect  any 
accident  analyses  since  evaluations  have 
demonstrated  that,  due  to  the  moderate 
climate  at  DCPP.  the  RWST  will  not  exceed 
the  limits  assumed  in  DCPP  accident 
analyses. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  Increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kiad  of  aecrdrot  from  any 
accident  prevkaudy  evahinted? 


IncreasHig  tbe  RWST  AOT  from  1  boor  to 
8  hours  for  reasons  directly  related  to  boron 
concentration  dues  not  require  physical 
alteration  to  any  plant  system  and  does  not 
change  the  method  by  which  any  safety- 
related  system  performs  its  function. 

The  removal  of  the  redundant  statement  of 
RWST  requirements  from  TS  3.1.2.6  is  an 
^ministrative  change  that  does  not  affect  the 
design  and  operation  of  the  plant. 

Deletkwi  of  the  RWST  temperature  has  no 
impact  on  any  accidrait  analysis  due  to  the 
moderate  climate  at  DCPP.  Additionally,  the 
deletion  of  the  temperature  does  not  require 
any  physical  alteration  to  tbe  phot  or  change 
llie  method  by  which  any  safety-related 
system  performs  its  function. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

c.  Does  the  change  involve  a  signifKant 
reduction  in  a  margin  of  safety? 

Increasing  the  RWST  AOT  for  reasons 
directly  related  to  boron  concentration  does 
not  affect  any  accident  analysis  assumptions, 
initial  conditions,  or  results.  The  margins  of 
safety  reflected  in  the  DCPP  TS  are  not 
compromised  by  tho  7  hour  AOT  increase. 
Consequently,  the  proposed  change  does  not 
have  an  effect  on  margin  of  safety. 

The  removal  of  the  redundant  statement  of 
RWST  requirements  (ram  TS  is  an 

administrative  change  that  docs  not  affect  the 
requirements  for  the  RWST  nor  alter  its 
function. 

The  removal  of  the  RWST  temperature 
limits  will  not  affect  the  assumptions  of  any 
accident  analysis  because  the  moderate 
climate  at  DCHi*  will  prevent  the  temperature 
assumptions  in  the  analyses  from  being 
exceeded. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
Iicen.see’s  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Attorney  for  licensee:  Christopher  ). 
Warner,  Esq.,  Pacific  Gas  &  Electric 
Company,  P.O.  Box  7442.  San 
Francisco,  California  94120 
.  NBC  Project  Director.  Theodore  R. 
Quay 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  5<K323,DTabfo 
Canyon  Nacicar  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  Coanty. 
California 

Date  of  amendment  request:  Aitgust 
17, 1994  (Reference  LAR  94-07) 
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Description  of  amendment  request: 

The  proposed  amendments  would 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  Unit  Nos.  1  and  2 
to  relocate  TS  3/4. 4.2.1,  “Safety  Valves 
-  Shutdown,”  3/4.4. 7,  “Chemistry,”  3/ 

4. 4. 9.2,  “Pressurizer  (Temperature 
Limits),”  3/4.4.10,  “Structural 
Integrity,”  and  3/4.4.11,  “Reactor  Vessel 
Head  Vents,”  in  accordance  with  the 
Commission’s  Final  Policy  Statement 
for  relocation  of  current  TS  that  do  not 
satisfy  any  of  the  screening  criteria  for 
retention.  As  part  of  the  relocation  of  TS 
3/4.4. 2.1,  TS  3/4.4. 2.2,  “Safety  Valves  - 
Operating,”  would  be  revised  to  require 
that  the  pressurizer  safety  valves  be 
operable  in  Mode  4  with  the  reactor 
coolant  system  cold-leg  temperature 
greater  than  the  low-temperature 
overpressure  protection  system  enable 
temperature,  and  TS  6.8,  “Procedures 
and  Programs,”  would  be  revised  to 
include  the  reactor  coolant  pump 
flywheel  inspection  program.  The 
specific  TS  changes  proposed  are  as 
follows; 

(1) 

Technical  Specifications  (TS)  3/ 

4. 4. 2.1  “Safety  Valves  -  Shutdown,”  3/ 
4.4.7,  “Chemistry,”  3/4.4. 9. 2, 
“Pressurizer  (Temperature  Limits),”  3/ 
4.4.10,  “Structural  Integrity,”  3/4.4.11, 
“Reactor  Vessel  Head  Vents,”  and  TS 
6.8,  “Procedures  and  Programs,”  would 
be  revised  in  accordance  with  the 
Commission’s  Final  Policy  Statement  on 
TS  Improvements  for  Nuclear  Power 
Reactors. 

(2) 

TS  3/4. 4. 2. 2,  “Safety  V'alves  - 
Operating,”  would  be  revised  to  require 
that  the  pressurizer  safety  valves  be 
operable  in  Mode  4  with  the  reactor 
coolant  system  cold-leg  temperature 
greater  than  the  low-  temperature 
overpressure  protection  system  enable 
temperature. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:  . 

a.  Do  the  changes  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  simplify  the  TS, 
meet  regulatory  requirements  for  relocated 
TS,  and  implement  the  recommendations  of 
the  Commission’s  Final  Policy  Statement  on 
TS  Improvements.  Future  changes  to  these 
requirements  will  be  controlled  by  10  CFR 
50.59.  The  proposed  changes  are 
administrative  in  nature  and  do  not  involve 
any  modifications  to  any  plant  equipment  or 
af^t  plant  operation. 


Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Do  the  changes  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  are  administrative 
in  nature,  do  not  involve  any  physical 
alterations  to  any  plant  equipment,  and  cause 
no  change  in  the  method  by  which  any 
safety-related  system  performs  its  function. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

c.  Do  the  changes  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  do  not  alter  the 
basic  regulatory  requirements  and  do 
not  affect  any  safety  analyses.  Therefore, 
the  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  &  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120 
NBC  Project  Director:  Theodore  R. 
Quay 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 

1  and  2, San  Luis  Obispo  County, 
California 

Date  of  amendment  request:  August 
17, 1994  (Reference  LAR  94-09) 
Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  (DCPP)  Unit  Nos.  1 
and  2  to  change  TS  3/4.4.9.1,  “Reactor 
Coolant  System  -  Pressure/Temperature 
Limits,”  Figures  3.4-2,  “Reactor  Coolant 
System  Heatup  Limitations  -  Applicable 
Up  to  8  EFPY,”  and  3.4-3,  “Reactor 
Coolant  System  Cooldown  Limitations  - 
Applicable  Up  to  8  EFPY,”  to  extend  the 
applicability  up  to  12  effective  full- 
power  years  (EFPYs).  TS  3/4.4.9.3, 
“Overpressure  Protection  Systems,” 
would  be  revised  to  specify  a  new  low- 
temperature  overprotection  (LTOP) 
system  actuation  pressure  setpoint.  The 
associated  Bases  would  also  be 


appropriately  revised.  Additionally,  TS 
3/4. 1.2.2,  “Flow  Paths  -  Operating,”  TS 
3/4. 1.2. 4,  “Charging  Pumps  - 
Operating,”  TS  3/4.4. 1.3,  “Hot 
Shutdown,”  TS  3/4.4. 1.4.1,  “Cold 
Shutdown  -  Loops  Filled,”  TS  3/4.4. 9.3, 
and  TS  3/4.5. 3,  “Tavg  Less  than  350 
Degrees  F,”  would  be  revised  to  specify 
a  new  LTOP  system  enable  temperature. 

(1)  In  TS  3/4.4.9.1,  Figure  3.4-2, 
“Reactor  Coolant  System  Heatup 
Limitations  -  Applicable  Up  to  8  EFPY,” 
and  Figure  3.4-3,  “Reactor  Coolant 
System  Cooldown  Limitations  - 
Applicable  Up  to  8  EFPY,”  are  revised 
as  follows: 

(a)  The  “Controlling  Materials”  for  the 
pressure/temperature  curves  are  revised 
to  reflect  the  current  reactor  vessel 
beltline  region  limiting  weld  and  plate 
materials,  (b)The  title  for  the  figures  is 
changed  to  reflect  the  applicability  of 
the  pressure/temperature  curves  for  up 
to  12  EFPYs  of  service  life. 

(2)  The  proposed  changes  to  TS  3/ 

4.4. 9.3  are  as  follows:(a)  The  LTOP 
enable  temperature  would  be  changed 
from  323‘’F  to  270®F  to  be  consistent 
with  Branch  Technical  Position  (BTP) 
RSB  5-2,  Revision  1,  Branch  Position 
B.2. 

(b)  LTOP  system  actuation  pressure 
setpoint  would  be  revised  from  less  than 
or  equal  to  450  psig  to  less  than  or  equal 
to  435  psig. 

(3)  TS  3/4.1.2.2,  TS  3/4.1.2.4,  TS  3/ 
4.4.1. 3,  TS  3/4.4.1.4.1,  TS  3/4.4.9.3.  and 
TS  3/4. 5. 3  would  be  revised  to  change 
the  LTOP  enable  temperature  from 
323‘’F  to  270®F  to  be  consistent  with 
BTP  RSB  5-2,  Revision  1,  Branch 
Position  B.2.  TS  Bases  3/4.4.9.1  would 
be  revised  to  delete  a  reference  to  Table 
4.4-5,  “Reactor  Vessel  Material 
Surveillance  Program  -  Withdrawal 
Schedule.”  The  table  was  deleted  from 
the  TS  in  Amendments  54  and  53  issued 
in  July  1990.  Reference  to  the  table  in 
Bases  3/4.4.9  was  inadvertently  not 
deleted.  The  information  in  this  table  is 
currently  contained  in  the  Final  Safety 
Analysis  Report  (FSAR)  Update. 

(4)  TS  Bases  3/4.4.9.3  would  be 
revised  to  discuss  limitations  on  reactor 
coolant  pump  (RCP)  and  emergency 
core  cooling  system/chemical  and 
volume  control  system  pump  operation 
during  low  reactor  coolant  system  (RCS) 
temperature  conditions. 

(5)  The  other  affected  TS  Bases  would 
also  be  revised. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  to  Figures  3.4-2  and 
3.4-3  of  TS  3. 4.9.1  and  the  associated  Bases 
will  extend  the  applicability  of  the  RCS 
heatup  and  cooldown  pressure/temperature 
limits  from  8  to  12  EFPY.  Since  the  level  of 
reactor  vessel  embrittlement  projected  for  12 
EFPY  is  bounded  by  that  previously 
projected  for  8  EFPY,  the  proposed  changes 
will  not  impact  the  probability  of  brittle 
fracture  of  the  vessel,  and  consequently  not 
impact  the  consequences  of  an  accident. 

The  present  LTOP  pressure  setpoint  w'as 
reviewed  and  found  to  be  acceptable  and 
conservative  for  the  extension  of  the 
pressure/temperature  curves  to  12  EFPY. 
However,  as  a  result  of  issues  unrelated  to 
the  change  in  the  applicability  of  the 
pressure/temperature  curves,  the  LTOP 
actuation  pressure  setpoint  is  reduced.  The 
change  accounts  for  pressure  measurement 
error  identified  in  NRG  IN  (Information 
Notice]  93-58,  a  time  delay  in  the  LTOP 
system  actuation  introduced  as  part  of  the 
installation  of  the  Eagle  21  protection  system, 
and  additional  conservatism  incorporated 
into  the  DCPP  LTOP  analysis.  The  changes  to 
the  pressure  setpoint  are  conservative  and 
provide  assurance  that  the  maximum  cold 
RCS  pressiue  will  not  be  exceeded. 

The  proposed  change  to  TS  3/4. 1.2. 2,  3/ 

4.1.2.4,  3/4.4.1.3,  3/4.4.9.3,  and  3/4.5.3  will 
revise  the  LTOP  enable  temperature  to  be 
consistent  with  the  methodology  and 
definition  of  “low  temperature”  provided  in 
BTP  RSB  5-2  Revision  1.  The  proposed 
changes  do  not  involve  physical  alteration  of 
the  LTOP  system  or  change  the  method  by 
which  the  LTOP  system  performs  its 
function.  The  proposed  changes  will  benefit 
DCPP  by  expanding  the  RCS  pressure/ 
temperature  window,  thereby  increasing 
operator  flexibility  during  heatup  and 
cooldown.  This  will  decrease  the  probability 
of  an  accident  by  decreasing  the  likelihood 
of  an  inadvertent  PORV  (power-operated 
relief  valve]  actuation. 

Deletion  of  reference  to  Table  4.4-5  from 
TS  Bases  3/4.4.9  is  administrative  in  nature 
and  does  not  affect  plant  operation. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  to  TS  3.4.9.1  do  not 
involve  any  physical  alteration  to  any  plant 
system  or  change  the  method  by  which  any 
safety-related  system  performs  its  function. 
The  probability  of  catastrophic  failure  of  the 
reactor  vessel  will  not  be  changed  as  a  result 
of  the  extension  of  the  curves  to  12  EFPY. 

The  present  LTOP  pressure  setpoint  was 
reviewed  and  found  to  be  acceptable  and 
conservative  for  the  extension  of  the 
pressure/temperature  curves  to  12  EFPY. 
However,  as  a  result  of  issues  unrelated  to 
the  change  in  the  applicability  of  the 
pressure/temperature  curves,  the  LTOP 
actuation  pressure  setpoint  is  reduced.  The 
change  accounts  for  pressure  measurement 
error  identified  in  IN  93-58,  a  time  delay  in 


the  LTOP  system  actuation  introduced  as 
part  of  the  installation  of  the  Eagle  21 
protection  system,  and  additional 
conservatism  incorporated  into  the  DCPP 
LTOP  analysis.  The  changes  to  the  pressure 
setpoint  are  conservative  and  provide 
assurance  that  the  maximum  cold  RCS 
pressure  will  not  be  exceeded. 

The  proposed  change  to  TS  3/4. 1.2. 2,  3/ 

4.1.2.4,  3/4.4.1.3,  3/4.4.9.3,  and  3/4.5.3  will 
revise  the  LTOP  enable  temperature  to  be 
consistent  with  the  methodology  and 
definitions  provided  in  BTP  RSB  5-2, 

Revision  1.  Additionally,  the  proposed 
changes  will  not  affect  the  ability  of  the 
LTOP  system  to  provide  pressure  relief  at 
low  temperatures,  thereby  maintaining  the 
LTOP  design  basis. 

Deletion  of  reference  to  Table  4.4-5  from 
TS  Bases  3/4.4. 9  is  administrative  in  nature 
and  does  not  result  in  physical  alterations  or 
changes  to  the  operation  of  the  plant. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

c.  Does  the  change  involve  a  significai^ 
reduction  in  a  margin  of  safety?  ) 

The  proposed  changes  to  TS  3.4. 9.1  will 
extend  the  applicability  of  the  RCS  heatup 
and  cooldown  pressure/temperature  limits  to 
12  EFPY,  but  will  not  physically  change 
these  limits.  The  pressure/temperature  limits 
have  been  determined  in  accordance  with  10 
CFR  50,  Appendix  G,  and  include  the  safety 
margins  with  regard  to  brittle  fracture 
required  by  the  ASME  Code,  Section  III, 
Appendix  G.  The  RTndtS  determined  for  the 
reactor  vessels  at  12  EI^Y  are  lower  than  the 
values  previously  determined  at  8  EFPY. 
Therefore,  there  will  be  additional  safety 
margin  in  the  pressure/temperature  limits 
with  respect  to  Appendix  G  requirements. 

The  change  in  die  LTOP  pressure  setpoint 
is  conservative  and  provides  assurance  that 
the  current  margin  of  safety  is  maintained. 
The  proposed  change  to  TS  3/4. 1.2.2,  3/ 

4.1.2.4,  3/4.4.1.3,  3/4  4.9.3,  and  3/4.5.3,  will 
revise  the  LTOP  enable  temperature  to  be 
consistent  with  the  methodology  and 
dehnitions  provided  in  BTP  RSB  5-2, 

Revision  1,  which  provides  the  requirements 
for  reactor  vessel  overpressurization 
protection  at  low  temperatures. 

Deletion  of  reference  to  Table  4.4-5  from 
TS  Bases  3/4.4.9  is  an  administrative  change 
and  does  not  involve  any  physical  alteration 
to  the  plant. 

Therefore,  the  proposed  changes  do  not 
involve  a  signihcant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satished. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytochnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 


Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  k  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120 
NBC  Project  Director:  Theodore  R. 

Quay 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  August 
12, 1994 

Description  of  amendment  request: 

The  amendment  would  revise  the 
Limiting  Condition  for  Operation  for  the 
Emergency  Core  Cooling  System 
specified  in  Technical  Specifications 
Section  3.5.1  and  associated  Bases 
Section  3.4.5. 1  to  include  a  new 
ACTION  statement  in  the  event  that  the 
High  Pressure  Coolant  Injection  system 
and  one  Core  Spray  subsystem,  and/or 
one  Low  Pressure  Coolant  Injection 
subsystem,  are  inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  The  proposed  Technical  Specifications 
(TS)  change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  propiosed  TS  change  does  not  involve 
any  physical  changes  to  plant  systems  or 
components,  nor  does  it  affect  the  ability  of 
the  hov/  pressure  Coolant  Injection  (LPQ) 
Core  Spray  (CS),  and  High  Pressure  Coolant 
Injection  (HPCI)  systems  to  respond  to  an 
accident.  These  systems  are  not  accident 
initiators,  since  their  design  function  is 
accident  mitigation. 

This  proposed  TS  change,  which  only 
addresses  equipment  status,  will  not 
significantly  increase  the  probability  of 
occurrence  of  an  accident  previously 
evaluated.  The  addition  of  the  proposed 
ACTION  statement  enables  the  plant  nut  to 
implement  TS  Section  3.0.3,  which  requires 
a  plant  shutdown,  when  the  HPQ  system  is 
inoperable  in  conjunction  with  one  (1)  CS 
subsystem,  and/or  one  (1)  LPQ  subsystem. 
The  propo^  TS  change  does  not  impact  the 
operation  oT any  equipment  important  to 
safety.  This  proposed  TS  change  does  not 
make  physical  modifications  to  the  plant  or 
to  equipment,  nor  does  it  impact  any  design 
requirements  of  the  HPQ,  CS,  and  LPQ 
systems.  The  proposed  TS  change  does  not 
introduce  any  failure  mechanisms  of  a 
different  type  than  those  previously 
evaluated,  since  no  physical  changes  are 
being  made  to  the  facility.  This  proposed 
change  will  not  create  any  new  failure  modes 
which  would  cause  plant  equipment  to 
malfunction  more  fi^uently  than  previously 
evaluated. 

The  basis  for  TS  Sections  3.8.2.1  and 
3.8.3.1,  which  specify  that  four  (4) 
independent  divisions  of  Safeguard  dc 


51624 


Federal  Register  /  VoL  59,  No.  196  /  Wednesday,  October  12,  1994  /  Notices 


electrical  power  shall  be  operable,  or  shall  be 
restored  to  operability  with  8  hours,  is  to 
ensure  that  sufficient  power  is  available  to 
supply  safety-related  equipment  required  ta 
safely  shut  down  the  plant,  and  to  provide 
for  mitigation  and  control  of  accident 
conditions  at  the  plant.  As  discussed  in 
Section  6.3.2  of  the  NRC  Safety  Evaluation 
Report  (SER),  i.e.,  NUREG-0991.  “Safety 
Evaluation  Repmt  Related  to  the  Operation  of 
Limerick  Generating  Station,  Units  1  and  2,” 
dated  August  1983,  the  most  limiting  single 
failure  for  the  Emergency  Core  Cooling 
System  (EGCS),  which  includes  all  break 
sizes,  is  the  failure  of  the  dc  p)ower  system 
common  to  the  HPQ  system,  one  (1)  CS 
subsystem,  and  one  (1)  LPCI  subsystem.  Only 
one  (1)  single  failure  is  assumed  to  occur  in 
the  event  of  a  Design  Basis  Accident  (DBA). 
Therefore,  three  (3)  LPQ  pumps,  one  (1)  CS 
subsystem,  and  the  Automatic 
Depressurization  (ADS)  system  would  be 
operable  and  available,  for  use  in  the  event 
of  a  DBA,  to  provide  sufficient  core  cooling 
to  safely  shut  down  the  plant.  Although  the 
loss  of  Division  2  dc  power  specifically 
impacts  the  “B”  LPCI  and  “B”  CS,  the 
analysis  performed  in  the  NRC  SER  evaluates 
the  number  of  ECCS  available  for  use  in  a 
DBA.  Since  the  amount  of  available  core 
cooling  is  independent  of  which  loop  of  LPCI 
or  CS  is  assumed  to  fail,  this  analysis  is 
applicable  to  the  loss  of  any  division/loop  of 
LPCI  or  CS.  Therefore,  the  loss  of  the  HPCI 
system,  one  (1)  CS  subsystem,  and/ca  one  (1) 
LPCI  subsystem  is  bounded  by  the  existing 
analysis.  Since  the  loss  of  HPCI,  one  (1)  CS 
subsystem,  and/or  one  (1)  LPCI  subsystem  is 
an  analyzed  condition,  and  actions 
associated  with  TS  Section  3.0.3  are  related 
to  unanalyzed  conditions,  the  requirements 
of  TS  Section  3.0.3  are  not  applicable  to  this 
scenario.  Adding  an  ACTION  statement,  as 
proposed,  identical  to  the  ACTION  statement 
which  currently  applies  to  the  loss  of  * 
Division  2  of  Safeguard  dc  electrical  power 
causes  no  change  in  the  consequences  of  any 
accidents  previously  evaluated.  This 
proposed  TS  change  does  not  impact 
systems,  structures,  and  components 
designed  to  mitigate  the  consequences  of  an 
accident.  In  the  event  of  an  accident,  the 
plant  configuration  following  the  event  will 
be  within  the  bounds  of  the  existing  analysis, 
and  there  will  be  no  change  in  the 
radiological  consequences  due  to  an 
accident. 

Therefore,  the  proposed  TS  change  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  [pre\i»usly) 
evaluated. 

2.  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
.evaluated. 

The  proposed  TS  change  does  not  require 
any  physical  changes  to  plant  systems  or 
equipnlent,  nor  will  it  affect  the  ability  of  the 
HPCI,  CS,  and  LPQ  systems  from  performing 
their  design  functions,  which  is  to  mitigate 
the  consequences  of  an  accident.  These 
systems  do  not  contribute  to  the  initiation  of 
an  accident,  since  their  function  is  accident 
mitigation.  This  proposed  TS  change  will  not 
introduce  new  equipment  malfunction  or 
failure  modes.  The  proposed  TS  change  will 


not  introduce  any  failure  mechanisms  of  a 
different  type  than  those  previously 
evaluated.  Tlie  existing  design  basis  for  the 
plant,  as  described  in  Section  6.3.2.5  of  the 
LGS  Updated  Safety  Analysis  Report 
(UFSAR)  and  Section  6.3.2  of  the  NRC  SER. 
bounds  the  condition  proposed  by  this  TS 
Change  Request.  Section  6.3.2  of  the  NRC 
SER  indicates  that  the  most  limiting  single 
failure  for  the  ECCS  is  the  loss  of  the  dc 
system  powering  the  HPQ,  CS,  and  LPCI 
systems.  Assuming  this  failure,  three  (3)  LPCI 
pumps,  one  (1)  CS  subsystem,  and  the  ADS 
would  still  be  operable  and  available,  for  use 
in  the  event  of  a  DB  A,  to  ensure  adequate 
core  cooling  to  safely  shut  down  the  plant. 
Although  the  loss  of  Division  2  dc  power 
specifically  affects  "B"  LPCI  and  “B”  CS,  the 
analysis  performed  in  the  NRC  SER  evaluates 
the  number  of  ECCS  available  for  use  in  a 
DBA.  Since  the  amount  of  available  core 
cooling  is  independent  of  which  loop  of  LPCI 
or  CS  is  assumed  to  fail,  this  analysis  is 
applicable  to  the  loss  of  any  division/loop  of 
LPCI  or  CS.  Since  the  loss  of  HPCI,  one  (1) 

CS  subsystem,  and/or  one  (1)  LPCI 
subsystem,  is  an  analyzed  condition,  and  the 
actions  associated  with  TS  Section  3.0.3 
pertain  to  unanalyzed  conditions,  the 
requirements  of  TS  Section  3.0.3  do  not 
apply  to  the  condition  proposed  by  this  TS 
Change  Request. 

Therefore,  the  proposed  TS  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  TS  change  (TS)  does  not 
involve  any  physical  changes  to  the  design  or 
functional  requirements  of  the  LPQ,  CS,  or 
HPQ  systems.  These  systems  will  continue 
to  function  as  designed  to  mitigate  the 
consequences  of  an  accident. 

This  proposed  TS  change  involves  adding 
an  additional  ACTION  statement,  and 
revising  the  associated  supporting  Bases 
section,  to  specifically  address  the 
inoperability  of  the  HTCl  system  in 
conjunction  with  the  inoperability  of  one  (1) 
CS  subsystem,  and/or  one  (1)  LPCI 
subsystem.  These  systems  would  be 
inoperable  in  the  event  of  the  loss  of  Division 
2  of  the  Safeguard  dc  electrical  power 
supply.  The  Bases  associated  with  Safeguard 
electrical  power  systems,  which  provide 
power  to  equipment  required  to  safely 
shutdown  ffie  plant  and  to  mitigate 
consequences  of  an  accident,  are  unchanged. 
The  proposed  TS  change  involves  adding  an 
ACTION  statement  which  is  identical  to  the 
ACTION  statement  which  addresses  the 
inoperability  of  Division  2  of  Safeguard  dc 
power,  which  is  a  condition  analyzed  in  the 
LGS  UFSAR  and  NRC  SER.  Therefore,  the 
proposed  TS  change  to  include  an  additional 
ACTION  statement  does  not  involve  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  ].  VV.  Durham, 

Sr.,  Esquire,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101 
NRC  Project  Director:  Mohan  C. 
Thadani,  Acting 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  August 
23, 1994 

Description  of  amendment  request: 
This  amendment  would  remove  the 
125/250  Vdc  Class  lE  Battery  Load 
Cycle  Table  from  Technical 
Specifications,  which  is  consistent  with 
NUREG-1433,  “Standard  Technical 
Specifications.” 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  proposed  change  removes  the 
repetitious  125/250  Vdc  Class  IE  Battery 
Load  Cycle  Table  which  is  also  found  in  the 
LGS  Updated  Final  Safety  Analysis  Report 
(UFSAR).  The  proposed  change  to  TS  does 
not  affect  the  requirement  to  perform 
surveillance  testing  and  the  manner  of 
performing  surveillance  testing  is  adequately 
described  in  plant  procedures.  The  UFSAR 
containing  the  Battery  Load  Cycle  Table  and 
station  procedures  are  maintained  using  the 
provisions  of  10  CFR  50.59  and  are  subject 
to  the  change  control  process  in  the 
Administrative  Controls  Section  of  the  LGS 
TS  Section  6.0.  Since  any  future  changes  to 
these  controlled  documents  will  be  evaluated 
per  10  CFR  50.59,  no  (changes]  (significant  or 
insignificant)  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  will  be  allowed.  Therefore,  this 
change  will  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  frx)m  any  accident  previously 
evaluated. 

This  proposed  change  removes  the 
repetitious  1 25/250  Vdc  Class  lE  Battery 
Load  Cycle  Table  which  is  also  found  in  the 
LGS  Updated  Final  Safety  Analysis  Report 
(UFSAR).  This  change  will  not  alter  the  plant 
configuration  (no  new  or  different  type  of 
equipment  will  be  installed)  or  make  changes 
to  methods  governing  normal  plant 
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operations.  This  change  will  not  impose 
different  requirements  and  adequate  control 
of  information  will  be  maintained.  The 
manner  of  performing  surveillance  testing 
can  be  adequately  described  in  plant 
procedures.  The  proposed  change  will 
remove  the  table,  and  will  not  alter 
assumptions  made  in  the  safety  analysis  and 
licensing  basis.  Therefore,  this  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

This  proposed  change  removes  the 
repetitious  125/250  Vdc  Class  lE  Battery 
Load  Cycle  Table  which  is  also  found  in  the 
LGS  Updated  Final  Safety  Analysis  Report 
(UFSAR).  The  change  will  not  reduce  the 
margin  of  safety  since  the  location  of  the 
Battery  Table  has  no  impact  on  any  safety 
analysis  assumptions.  Since  all  Battery  Load 
Table  changes  (i.e.,  UFSAR  Changes)  and 
procedure  changes  are  evaluated  per  the 
requirements  of  10  CFR  50.59,  no  reduction 
(significant  or  insignificant)  in  the  margin  of 
safety  will  be  allowed.  Therefore,  this  change 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  existing  requirements  for  NRC  review 
and  approval  of  revisions,  in  accordance  with 
10  CFR  50.90,  to  those  details  and 
requirements  proposed  for  deletion,  do  not 
have  a  specific  margin  of  safety  upon  which 
to  evaluate.  However,  since  the  proposed 
change  is  consistent  with  the  BWR  Standard 
Technical  SpeciHcations  (NUREG-1433), 
revising  the  TS  to  reflect  the  approved  level 
of  detail  and  requirements  ensures  no 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  PotXstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  ].  W.  Durham, 
Sr.,  Esquire,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101 

NBC  Project  Director:  Mohan  C. 
Thadani,  Acting 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  August  5. 
1994 

Description  of  amendment  request: 
The  proposed  amendment  incorporates 
line  item  Technical  Specification 
improvements  listed  in  Generic  Letter 
93-05  relevant  to  Emergency  Diesel 
Generator  (EDG)  surveillance 


requirements.  The  proposed  amendment 
eliminates  the  requirements  to  start 
EDGs  with  an  inoperable  offsite 
circuit(s)  of  AC  electrical  power  and 
adds  a  provision  that  eliminates 
required  testing  of  the  remaining  EDGs 
when  one  EDG  is  inoperable  due  to  an 
inoperable  support  system  or  an 
independently  testable  component  with 
no  potential  for  common  mode  failure 
for  the  remaining  EDGs.  In  addition,  if 
testing  of  the  EDGs  is  required,  then  the 
surveillances  will  be  performed  within 
16  hours  instead  of  24  hours  as 
currently  specified. 

The  proposed  amendment  also  deletes 
the  requirement  to  perform  a  loss  of 
offsite  power  (LOP)  test  following  the 
24-hour  EDG  endurance  run  test.  In  its 
place,  a  hot  restart  test  (no  LOP  load 
sequencing)  will  be  established. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

LCR  94-10 

The  proposed  changes  in  this  License 
Change  Request  (LCR)  have  been  extensively 
reviewed  by  the  NRC  during  the  preparation 
of  NUREG-1366  and  Generic  Letter  93-05, 
and  by  [Public  Service  Electric  and  Gas 
Company]  PSE&G  during  the  development 
and  approval  of  this  LCR.  The  LCR  revises 
the  current  ACTION  statement  of  Technical 
Specification  3.8.1. 1  to  eliminate  testing  of 
the  unaffected  Emergency  Diesel  Generators 
(EDGs)  upon  loss  of  an  offsite  power 
circuit(s)  and/or  an  EDG.  The  basis  for  this 
testing  was  originally  to  verify  the  reliability 
of  the  EDGs,  however,  as  stated  in  NUREG- 
1366,  industry  experience  has  shown  that 
excessive  testing  of  the  EDGs  has  in  fact 
reduced  reliability. 

The  EDG  design  and  function  remain  as 
previously  analyzed  and  the  EDG  response 
during  accident  conditions  is  not  affected. 
This  change  will  improve  EDG  performance 
by  reducing  the  number  of  unnecessary  starts 
and  by  requiring  more  appropriate  testing 
(within  16  hours  instead  of  24  hours)  when 
there  is  a  potential  common  mode  failure. 

These  changes  will  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident,  nor  will  it  result  in  a  significant 
reduction  in  a  margin  of  safety. 

LCR  94-13 

The  proposed  changes  in  this  License 
Change  Request  (LCR)  have  been  extensively 
reviewed  by  the  NRC  during  the  preparation 
of  NUREG-1366  and  Generic  Letter  93-05, 
and  by  PSE&G  during  the  development  and 
approval  of  this  LCR.  Regulatory  Guide 
1.108,  Rev.  1,  states  that  the  perfonnance  of 
a  loss  of  Off-site  Power  (LOP)  test 
(Surveillance  Requirement  4.8.1.1.2.h.4.b) 
immediately  following  the  24  hour 


endurance  run  demonstrates  that  the 
Emergency  Diesel  Generator  (EDG)  can  start 
in  the  prescribed  time  when  the  EDG  is  at  its 
normal  operating  temperature.  The  purpose 
of  performing  the  LOP  test  immediately 
following  the  24  hour  endurance  run  is  to 
demonstrate  the  hot  restart  capability  of  the 
EDG  at  full  load  conditions.  However, 
demonstrating  diesel  generator  hot  restart 
capability  without  loading  the  engine  does 
not  invalidate  or  reduce  the  effectiveness  of 
the  hot  restart  test.  Performance  of  this  test 
can  be  conducted  in  any  plant  condition 
since  its  performance  at  power  will  have  no 
adverse  effect  on  plant  operations. 

The  LOP  test  will  continue  to  be  performed 
at  standby  conditions  to  provide  assurance 
that  the  EDG  is  capable  of  responding  to  a 
LOP  as  assumed  in  the  accident  analyses. 

EDG  design  and  function  remain  as 
previously  analyzed.  Their  response  during 
accident  conditions  [is]  not  affected  by  these 
changes.  Therefore,  no  significant  increase  in 
the  probability  of  an  accident  previously 
evaluated  results  from  these  changes. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

LCR  94-10 

The  elimination  of  the  rmnecessary  EDG 
starts  will  not  result  in  any  change  in  plant 
configuration  or  operation.  Therefore,  the 
proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  or  analyzed. 

LCR  94-13 

The  proposed  revisions  to  the  Technical 
Specifications  do  not  involve  a  physical 
change  in  any  system  configuration  and  do 
not  introduce  new  operating  configurations. 
These  changes  will  not  result  in  any  net 
reduction  in  testing  and  will  not  affect  EDG 
reliability.  This  test  may  be  performed  in  any 
plant  condition  since  its  performance  at 
power  will  have  no  adverse  effect  on  plant 
operations.  Therefore,  these  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety, 

LCR  94-10 

The  changes  proposed  in  this  LCR  do  not 
reduce  the  ability  of  any  system  or 
component  to  perform  its  safety  related 
function.  The  basis  of  NUREG-1366,  Generic 
Letter  93-05  and  the  analysis  performed  in 
support  of  this  LCR  is  that  the  reduction  in 
unnecessary  EDG  starts  can  improve  safety 
by  diminishing  challenges  to  plant  systems 
and  reducing  equipment  wear  or  degradation. 
These  proposed  changes  involve  only 
surveillance  frequencies  and  do  not  change 
the  method  of  performing  any  surveillance. 
The  operation  of  systems  and  equipment 
remains  unchanged.  Therefore,  eliminating 
unnecessary  EDG  starts  does  not  involve  a 
reduction  in  the  margin  of  safety. 

LCR  94-13 

Surveillance  testing  per  the  proposed 
Technical  Specifications  would  continue  to 
demonstrate  the  ability  of  the  EDGs  to 
perform  their  intended  function  of  providing 
electrical  power  to  the  emergency  safety 
systems  needed  to  mitigate  design  basis 
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transients  consistent  with  the  plant  safety 
analyses.  The  margin  of  safety  demonstrated 
by  the  plant  safety  analyses  is  therefore  not 
affected  by  the  proposed  changes. 

The  NRC  staff  has  reviev^  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
Standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  haz^s  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  ]. 

Wetterhahn,  Esquire.  Winston  and 
Strawn,  1400  L  Street,  NW., 

Washington,  DC  20005-3502 

NRC  Project  Director:  Mohan  C. 
Thadani,  Acting 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  August 
19, 1994 

Description  of  amendment  request: 
The  proposed  changes  add  a  new 
statement  (b)  to  Limiting  Condition  for 
Operation  (LCO)  3.1.3.2.1,  Rod  Position 
Indication  Systems,  and  reletters  the 
existing  action  statement  (b)  to  (c).  The 
new  action  (b)  will  read: 

With  two  or  more  analog  rod  position 
indicators  per  bank  inoperable,  within  one 
hour  restore  the  inoperable  rod  position 
indicatorfs)  to  OPERABLE  status  or  be  in  Hot 
Standby  within  the  next  6  hours.  A 
maximum  of  one  rod  position  indicator  per 
bank  may  remain  inoperable  following  the 
one  hour,  with  Action  (a)  above  being 
applicable  from  the  miginal  entry  time  into 
the  LCO. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  request  (both  proposed  changes)  docs 
not  change  any  assumption  or  parameter 
assumed  to  function  in  any  of  the  design/ 
licensing  basis  analysis,  and  therefore  tlie 
probability  or  consequences  of  an  accident 
previously  evaluated  are  not  increased.  The 
change,  as  described  in  section  IB,  [the 
addition  of  the  new  action  statement] 
incorporates  into  the  applicable  LCO  the 
action  statement  which  is  already  taken 
under  technical  specification  3.0.3,  and  does 
not  alter  the  operator  response  or  response 
time. 

2.  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 


The  proposed  change  does  not  introduce 
any  design  or  physical  configuration  changes 
to  the  facility  which  could  create  new 
accident  scenarios. 

3.  Does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

As  stated  in  response  to  question  number 
1  above,  the  change  does  not  change  any 
assumption  or  parameter  assiuned  to 
function  in  any  of  the  design/licensing  basis 
analysis.  No  changes  to  the  operator  response 
or  operator  response  time  is  proposed,  only 
that  the  response  is  now  taken  under  the 
confines  of  the  LCX). 

Therefore,  there  is  no  reduction  in  any 
margin  of  safety  from  the  proposed  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW,  Washington, 
DC  20005-3502 

NRC  Project  Director:  Mohan  C. 
Thadani,  Acting 

South  Carolina  Electric  &  Gas 
Company,  South  Carolina  Public 
ServiceAuthority,  Docket  No.  50-395, 
Viigil  C  Summer  Nuclear  Station,  Unit 
No.  1,  Fairfield  County,  South  Carolina 
Date  of  amendment  request:  July  20, 
1994,  as  supplemented  September  20, 
1994 

Description  of  amendment  request: 
The  proposed  change  would  modify  the 
Virgil  C.  Summer  Nuclear  Station,  Unit 
1,  (VCSNS)  Technical  Specifications 
(TS)  to  allow  alternative,  equivalent 
testing  of  diesel  fuel  used  in  the 
emergency  diesel  generators  (EDG). 
These  alternative  methods  are  necessary 
due  to  recent  changes  in  Environmental 
Protection  Agency  (EPA)  Regulations 
that  are  designed  to  limit  the  use  of  high 
sulfur  fuels.  The  licensee  also  proposes 
to  modify  the  VCSNS  TS  by  changing 
the  revision  level  of  WCAP-10216-P-A, 
“Relaxation  of  Constant  Axial  Offset 
Control  -  FQ  Surveillance  Technical 
Specification."  referenced  in  TS 
6.9.1.11.  This  pertains  to  the  FQ(z)  TS 
(TS  3.2.1  and  3.2.2)  and  is  necessary 
since  Westinghouse  revised  their 
methodology  in  determining  FQ(z). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  The  probability  or  consequences  of  an 
accident  previously  evaluated  is  not 
significantly  increased. 

The  change  in  testing  methods  for  the  EDG 
fuel  oil  has  no  impact  on  the  probability.or 
consequences  of  any  design  basis  accident. 
These  tests  have  been  determined  to  be 
equivalent  to  the  previously  approved  testing 
methods  and  are  needed  due  to  changes  in 
the  EPA’s  regulations  regarding  sulfur  in 
motor  vehicle  fuels.  The  dye  used  to  identify 
high  sulfur  fuels  will  have  no  adverse  affect 
on  the  performance  of  the  EDG's.  The 
proposed  testing  assures  a  continued  high 
level  of  quality  of  the  diesel  fuel  received  and 
stored  on  site. 

The  change  in  revision  level  of  a  reference 
in  TS  section  6.9.1.11  has  no  impact  on  the 
probability  of  occurrence  or  consequences  of 
any  design  basis  accident.  All  design  and 
performance  criteria  will  continue  to  be  met 
and  no  new  single  feilure  mechanisms  will 
be  created.  The  change  in  revision  level  for 
WGAP-10216-P-A  does  not  involve  any 
alterations  to  plant  equipment  or  procedures 
which  could  affect  any  operational  modes  or 
accident  precursors.  This  change  only 
incorporates  by  reference,  the  methodology 
for  determining  the  penalty  to  be  used  in 
calculating  Core  Operating  Limits.  This 
methodology  allows  the  penalty  to  be  cycle 
specific  and  is  primarily  affected  by  the  core 
configuration.  This  penalty  is  used  for 
normal  operation  and  provides  more 
conservatism  to  the  core  operation  for  the 
cycle. 

2.  [The  proposed  license  amendment  does 
not)  create  the  possibility  of  a  new  or 
differeiU-kind  of  accident  from  any  accident 
previously  evaluated. 

The  change  in  testing  methods  for  the  EDG 
fuel  oil  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated.  These  tests 
have  been  determined  by  the  EPA  and  other 
organizations  to  be  equivalent  to  the 
previously  approved  testing  methods.  The 
effect  of  the  blue  dye,  used  to  identify  high 
sulfur  fuels,  on  the  performance  of  the  EDGs 
has  been  evaluated  and  determined  to  be 
insignificant.  The  testing  proposed  assures  a 
continued  high  level  of  quality  for  the  diesel 
fuel  received  and  stored  on  site. 

The  change  of  revision  level  of  a  reference 
in  TS  section  6.9.1.11  has  no  impact  on  the 
probability  of  occunence  or  consequences  of 
any  design  basis  accident  Ail  design  and 
performance  criteria  will  continue  to  be  met 
and  no  new  single  failure  mechanisms  will 
be  created.  The  change  in  rwision  level  for 
WCAP-10216-P-A  does  not  involve  any 
alterations  to  plant  equipment  or  procedures 
which  could  affect  any  operational  modes  or 
accident  precursors.  This  change  only 
incorporates,  by  reference,  the  methodology 
for  determining  the  penalty  to  be  used  in 
calculating  Core  Operating  Limits.  This 
methodology  allows  the  penalty  to  be  cycle 
specific  and  is  primarily  affected  by  the  core 
configuration.  This  penalty  is  used  for 
normal  operation  and  provides  more 
conservatism  to  the  core  operation  for  the 
cycle. 

3.  (The  proposed  license  amendment  does 
not]  involve  a  significant  reduction  in  a 
margin  of  safety. 
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The  change  in  testing  methods  for  the  EDG 
fuel  oil  will  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The  proposed 
testing  methods  have  been  determined  to  be 
equivalent  to  the  previously  approved  testing 
methods.  The  test  for  sulfur  assures  that  the 
sulfur  content  is  within  the  allowable  range 
for  weight-percent.  The  test  for  color  and 
clarity  assures  that  the  fuel  is  relatively  free 
of  water  and  particulate  contaminants.  The 
proposed  tests  provide  at  least  an  equivalent 
level  of  quality  and  repeatability  for  the  fuel 
oil  analysis,  thus  assuring  that  the  margin  of 
.safety  is  not  reduced. 

The  change  in  revision  level  of  a  reference 
in  TS  section  6.9.1.11  does  not  change  the 
proposed  reload  design  or  safety  analysis  ' 
limits  for  each  cycle  reload  core.  The 
associate<j  change  to  WCAP-10216-P-A  due 
to  the  revision  will  be  specifically  evaluated 
using  approved  reload  design  methods.  The 
huger  penalty  actually  provides  for  an 
increase  in  margin  during  certain  burnup 
ranges.  Since  the  safety  analysis  limits  are 
unaffected,  and  the  cycle  specific  analysis 
will  show  that  the  analysis  limits  are  met,  the 
change  proposed  will  have  no  adverse  impact 
on  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  &  Gas 
Company,  Post  Office  Box  764, 
Columbia,  South  Carolina  29218 

NRC  Project  Director:  David  B. 
Matthews 

Southern  California  Edison  Company, 
et  al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  requests:  July  28, 
1994 

Description  of  amendment  reqiu^sts: 
The  licensee  propases  revisions  to 
Technical  Specification  (TS)  3. 9.8.1, 
“Shutdown  Cooling  and  Coolant 
Circulation  -  High  Water  Level,”  TS 
3. 9.8. 2,  “Shutdown  Cooling  and  Coolant 
Circulation  —  Low  Water  Level,”  and 
their  Bases  to  facilitate  testing  of  low- 
pressure  safety  injection  system 
components  and  permit  additional 
flexibility  in  scheduling  maintenance  on 
the  shutdown  cooling  syste^. 

Basis  for  proposed  no  significant 
hazards  consiaeration  determination: 

‘  As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  ^ange 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No 

Limiting  Conditions  for  Operation  (LCO)  in 
Technical  Specifications  (TSs)  3.9.8.1  and 
3.9.8.2  define  the  operability  requirements 
for  the  Shutdown  Cooling  (SDC)  system 
during  refueling  operations  (Mode  6)  while 
the  water  level  above  the  top  of  the  reactor 
vessel  flange  is  at  least  23  and  less  than 
23  feet,  respectively.  The  objective  of  these 
TSs  is  to  ensure  that  (1)  sufficient  cooling  is 
available  to  remove  decay  heat,  (2)  the  water 
in  the  reactor  vessel  is  maintained  below  140 
degrees  Fahrenheit,  and  (3)  sufficient  coolant 
circulation  is  maintained  in  the  reactor  core 
to  minimize  boron  stratification  leading  to  a 
boron  dilution  incident. 

The  proposed  TS  changes  affect  the  current 
limits  imposed  while  ensuring  adherence  to 
the  basis  of  the  TS.  No  plant  modifications 
are  being  made.  The  reactor  cavity  water 
level  limitations  and  SDC  sj’stem  required 
operating  times  are  being  changed  based  on 
plant  specific  calculations  and  the  objectives 
of  the  TSs  are  being  maintained. 

(1)  reduce  the  water  level  where  two  trains 
of  SDC  are  required  from  23  feet  to  20  feet 
above  the  reactor  pressure  vessel  flange. 

In  the  Bases  Section  3/4.9.8,  it  is  stated  that 
“With  the  reactor  vessel  head  removed  and 
23  feet  of  water  above  the  reactor  pressure 
vessel  flange,  a  large  heat  sink  is  available  for 
core  cooling,  thus  in  the  event  of  a  failure  of 
the  operating  shutdown  cooling  train, 
adequate  time  is  provided  to  inifiate 
emergency  procedures  to  cool  the  core.” 

In  the  ^ses  for  the  New  Standard 
Technical  Specifications,  “NUREG  1432, 
Revision  0,  dated  September  30, 1992, 

Section  B  3.9.4  it  is  stated  that;  “The  23  ft 
level  was  selected  because  it  corresponds  to 
the  23  ft  requirement  established  for  fuel 
movement  in  LCO  3.9.6,  “Refueling  Water 
Level.” 

Southern  California  Edison  (Edi.son) 
calculations  show  that  there  is  a  minimal 
difference  in  the  time  to  boil  due  to  the  3- 
foot  change  in  required  water  level. 

Therefore,  adequate  water  is  still  available  to 
mitigate  the  consequences  of  losing  SDC. 

(2)  increase  the  time  a  required  train  of  the 
SDC  system  may  be  remov^  from  service 
from  up  to  1  hour  per  8-hour  period  to  up 

to  2  hours  per  8-hour  period, 

(3)  allow  the  SDC  system  to  be  removed 
from  service  to  allow  testing  of  Low  Pressure 
Safety  Injection  system  components. 

The  proposed  TS  changes  the  time  the  SDC 
train  may  be  removed  from  operation  from 
up  to  1  hour  per  8-hour  period  to  up  to  2 
hours  per  8-hour  period,  and  allows  removal 
of  the  SDC  train  from  (^ration  for  testing  of 
the  Low  Pressure  Safety  Injection  (LPSl) 
system  components  as  well  as  for  core 
alterations  in  the  vicinity  of  the  hot  legs.  The 
proposed  TS  change  also  imposes  certain 
restrictions  to  ensure  operating  the  SDC 
system  in  accordance  with  this  proposed  TS 
change  is  of  no  safety  significance.  These 
restrictions  are  discussed  separately  below. 


When  securing  the  only  operating  train  of 
the  SDC  system,  the  maximum  Reactor 
Coolant  System  (RCS)  temperature  is 
maintained  less  than  or  equal  to  140  degrees 
Fahrenheit.  The  initial  conditions  and  heatup 
rate  are  selected  such  that  the  RCS 
temperature  remains  less  than  or  equal  to  140 
degrees  Fahrenheit  during  the  test.  Therefore, 
there  is  ample  margin  to  toiling.  Typical 
Initial  temperatures  are  less  than  100  degrees 
Fahrenheit. 

The  water  being  injected  by  the  LPSI 
system  test  is  cooil  water  from  the  Refueling 
VVater  Storage  Tank  (RWST)  and  will 
increase  the  available  inventory  providing 
the  heat  sink  by  several  inches.  The  two 
hours  is  sufficient  time  to  align  the  system 
to  test,  perform  the  test,  and  restore  the  train 
of  SDC  to  operation  prior  to  exceeding  140 
degrees  Fahrenheit. 

No  operations  are  permitt8(t6M;4rould 
cause  a  reduction  of  the  RCS  boroh 
concentration.  This  minimizes  the 
probability  of  an  inadvertent  bwon  diiutiun 
event.  The  use  of  adequately  berated  water 
for  injection  into  the  RCS  during  the  test 
provides  assurance  that  the  test  itself  cannot 
lead  to  a  boron  dilution  event.  When  the  SDC 
system  is  operating,  the  minimum  SDC  flow 
rate  of  2200  gpm  imposed  by  TS  4.9.8.1  and 
TS  4.9.8.2  is  sufficient  to  ensure  complete 
mixing  of  the  boron  within  the  RCS. 

The  LFSl  emnponent  testing  is  only 
allowed  when  the  reactw  cavity  water  level 
is  maintained  greater  than  or  equal  to  20  feet 
atove  the  reactra  pressure  vessel  flange.  ThLs 
level  ensures  an  adequate  heat  sink  to 
perform  the  LPSI  pump  suction  header  cfaet:k 
valve  test. 

(4)  allow  for  running  1  train  of  shutdown 
cooling  with  addition^  requirements  when 
the  water  level  is  less  than  20  feet  but  greater 
than  12  feet  above  the  reactor  pressure  vessel 
flange, 

(5)  add  an  action  to  be  token  when 
operating  2  train  of  SDC  with  less  than  20 
feet  above  the  reactor  pressure  vessel  flange 
when  the  specified  requirements  are  not  met. 

In  the  event  of  a  loss  of  SDC,  the  time  to 
boil  is  reduced  from  approximately  3.7  hours 
when  the  water  level  is  23  feet  atove  the 
reactor  vessel  flange  to  approximately  2.3 
hours  at  12  feet,  assuming  the  reactor  has 
only  been  shutdown  for  6  days.  However, 
this  is  ample  time  to  close  containment  (les.s 
than  1  hour)  and  to  restore  SDC  or  initiate 
alternative  cooling  (e.g.,  add  water  to  the 
cavity  (approximately  1  hour)).  Twelve  feet 
of  water  atove  the  reactor  vessel  flange 
corresponds  to  24  feet  8-7/8  inches  above  the 
active  fuel. 

Requiring  the  reactor  to  be  shutdown  for  at 
least  6  da>’s  to  have  only  one  train  of  .SDC 
operable  when  the  reactor  cavity  level  is 
between  20  feet  and  12  feet  atove  the  reactor 
pressure  vessel  flange  ensures  that  the  time 
to  toil  is  greater  than  twice  the  time  it  wouhl 
take  us  to  establish  containment  closure  and 
to  commence  reactor  cavity  fill  with  tiie 
required  standby  equipment. 

One  train  of  SDC  operating  with  a 
containment  spray  pump  allows  foijhn  high 
capacity  LPSI  pump  to  be  the  main  standi^ 
pump  capable  of  filling  the  reactOT  cavity  to 
at  least  20  feet  atove  the  reactor  pressure 
vc.s.sel  flange  upon  loss  of  SDC  The  high 
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pressure  safety  injection  pump  will  also  be 
maintained  ready  to  increase  the  water  level 
if  needed.  In  support  of  this  contingency  the 
RWST  will  be  required  to  contain  the  volume 
of  water  required  to  raise  the  level  to  20  feet 
above  the  reactor  vessel  flange....  The  reactor 
cavity  can  be  filled  at  a  rate  of  approximately 
4.0  inches  per  minute  with  the  LPSI  pump. 

If  operating  one  train  of  the  SDC  system 
with  less  than  20  feet  of  water  above  the 
reactor  pressure  vessel  flange  and  any  of  the 
required  conditions  are  not  met,  requiring 
immediate  action  to  establish  greater  than  or 
equal  to  20  feet  of  water  above  the  reactor 
pressure  vessel  flange  ensures  no  time  is 
wasted  trying  to  restore  conditions  that 
should  be  used  to  increase  the  volume  of 
water  of  the  heat  sink.  By  taking  action  to 
restore  the  level  to  20  feet  above  the  reactor 
pressure  vessel  flange  the  plant  will  be 
placed  in  TS  3.9.8.1,  which  only  requires  one 
train  of  SDC  to  be  operable.  Additionally,  the 
core  will  not  heat  up  while  the  water  level 
in  the  reactor  cavity  is  being  raised  with  cool 
water  firom  the  RWST.  This  will  provide 
additional  time  to  either  restore  the  one  train 
of  SDC  or  take  other  actions  to  provide  core 
cooling. 

A  Probabilistic  Risk  Assessment  (PRA), 
with  (a)  one  train  of  the  SDC  system  operable 
with  the  reactor  cavity  water  level  greater 
than  or  equal  to  12  feet  above  the  reactor 
pressure  vessel  flange,  and  (b)  one  train  of 
the  SDC  system  operable  with  the  reactor 
cavity  water  level  greater  than  or  equal  to  20 
feet  above  the  reactor  pressure  vessel  flange, 
showed  that  the  operations  in  accordance 
with  the  proposed  TS  would  not  significantly 
increase  the  probabilities  of  inventory  boiling 
and  core  damage. 

(6)  delete  the  obsolete  reference  to  the 
implementation  of  DCP  2-6863  and  MMP  3- 
6863. 

This  is  an  editorial  change. 

(7)  delete  an  obsolete  footnote  allowing 
removal  of  both  trains  of  SDC  with  the  water 
less  than  23  feet  above  the  reactor  vessel 
flange  from  the  Unit  3  TSs. 

This  is  an  editorial  change. 

Therefore,  proposed  changes  1  through  7 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  firom  any  accident  previously 
evaluated? 

Response:  No 

(1)  reduce  the  water  level  where  two  trains 
of  SDC  are  required  from  23  feet  to  20  feet 
above  the  reactor  pressure  vessel  flange, 

(2)  increase  the  time  a  required  train  of  the 
SDC  system  may  be  removed  from  service 
from  upto  1  hour  per  8-hour  period  to  up 

to  2  hours  per  8-hour  period, 

(3)  allow  the  SDC  system  to  be  removed 
from  service  to  allow  testing  of  Low  Pressure 
Safety  Injection  system  components, 

(4)  allow  for  running  1  train  of  shutdown 
cooling  with  additional  requirements  when 
the  water  level  is  less  than  20  feet  but  greater 
than  12  feet  above  the  reactor  pressure  vessel 
flange, 

(5)  add  an  action  to  be  taken  when 
operating  1  train  of  SDC  with  less  than  20 
feet  above  the  reactor  pressure  vessel  flange 
when  the  specified  requirements  are  not  met. 


The  Limiting  Conditions  for  Operation 
(LCO)  in  Technical  Specifications  (TSs) 

3. 9.8.1  and  3.9.8.2  define  the  operability 
requirements  for  the  SDC  system  during 
reveling  operations  (Mode  6)  while  the 
water  level  above  the  top  of  the  reactor  vessel 
flange  is  at  least  23  feet  and  less  than  23  feet, 
respectively.  The  objective  of  the  proposed 
TS  changes  is  to  ensure  that  the  intent  of  the 
Bases  is  maintained,  (i.e.,  (1)  sufficient  ^ 
cooling  is  available  to  remove  decay  heat,  (2) 
water  in  the  reactor  vessel  is  maintained 
below  140  degrees  Fahrenheit,  and  (3) 
sufficient  coolant  circulation  is  maintained 
in  the  reactor  core  to  minimize  boron 
stratification  leading  to  a  boron  dilution 
incident.) 

The  proposed  TS  changes  affect  the  current 
limits  imposed  while  ensiuing  adherence  to 
the  basis  of  the  TS.  No  plant  modifications 
are  being  made.  The  reactor  cavity  water 
level  limitations  and  SDC  system  required 
operating  times  are  being  changed  based  on 
plant  specific  calculations  and  the  objective 
of  the  TSs  are  being  maintained.  The  added 
requirements  and  action  statement  facilitate 
safe  operation. 

(6)  delete  the  obsolete  reference  to  the 
implementation  of  DCP  2-6863  and  MMP  3- 
6863,  and 

This  is  an  editorial  change. 

(7)  delete  an  obsolete  footnote  allowing 
removal  of  both  trains  of  SDC  with  the  water 
less  than  23  feet  above  the  reactor  vessel 
flange  from  the  Unit  3  TSs. 

This  is  an  editorial  change. 

Therefore,  the  operation  of  the  facility  in 
accordance  with  proposed  changes  1  through 
7  does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No 

Limiting  Conditions  for  Operation  (LCO)  in 
TSs  3.9.8.1  and  3. 9.8.2  define  the  operability 
requirements  for  the  SDC  system  during 
refueling  operations  (Mode  6)  while  the 
water  level  above  the  top  of  the  reactor  vessel 
flange  is  at  least  23  feet  and  less  than  23  feet, 
respectively.  The  objective  of  these  TSs  is  to 
ensure  that  (1)  sufficient  cooling  is  available 
to  remove  decay  heat,  (2)  the  water  in  the 
reactor  vessel  is  maintained  below  140 
degrees  Fahrenheit,  and  (3)  sufficient  coolant 
circulation  is  maintained  in  the  reactor  core 
to  minimize  boron  stratification  leading  to  a 
boron  dilution  incident. 

(1)  reduce  the  water  level  where  two  trains 
of  SDC  are  required  from  23  feet  to  20  feet 
above  the  reactor  pressure  vessel  flange. 

In  the  Bases  Section  3/4.9.8,  it  is  stated  that 
“With  the  reactor  vessel  head  removed  and 
23  feet  of  water  above  the  reactor  pressure 
vessel  flange,  a  large  heat  sink  is  available  for 
core  cooling,  thus  in  the  event  of  a  failure  of 
the  operating  shutdown  cooling  train, 
adequate  time  is  provided  to  initiate 
emergency  procedures  to  cool  the  core.” 

In  the  Bases  for  the  New  Standard 
Technical  Specifications,  “NUREG  1432, 
Revision  0,  dated  September  30, 1992, 

Section  B  3.9.4  it  is  stated  that;  “The  23  ft 
level  was  selected  because  it  corresponds  to 


the  23  ft  requirement  established  for  fuel 
movement  in  LCO  3.9.6,  “Refueling  Water 
Level.” 

Edison  calculations  show  that  there  is  a 
minimal  difference  in  the  time  to  boil  due  to 
the  3-foot  change  in  required  water  level. 
Therefore,  the  margin  of  safety  has  not  been 
significantly  reduced. 

(2)  increase  the  time  a  required  train  of  the 
SDC  system  may  be  removed  from  service 
from  up  to  1  hour  per  8-hour  period  to  up 

to  2  hours  per  8-hour  period, 

(3)  allow  the  SDC  system  to  be  removed 
from  service  to  allow  testing  of  Low  Pressure 
Safety  Injection  system  components. 

The  proposed  TS  changes  the  time  the  SDC 
train  may  be  removed  fi-om  operation  from 
up  to  1  hour  per  8-hour  period  to  up  to  2 
hours  per  8-hour  period,  and  allows  removal 
of  the  SDC  train  from  operation  for  testing  of 
the  LPSI  system  components  as  well  as  for 
core  alterations  in  the  vicinity  of  the  hot  legs. 
The  proposed  TS  change  also  imposes  certain 
restrictions  to  ensure  operating  the  SDC 
system  in  accordance  with  this  proposed  TS 
change  is  of  no  safety  significance.  These 
restrictions  are  discussed  separately  below. 

When  securing  the  only  operating  train  of 
the  SDC  system,  the  maximum  RCS 
temperature  is  maintained  less  than  or  equal 
to  140  degrees  Fahrenheit.  The  initial 
conditions  and  heatup  rate  are  selected  such 
that  RCS  temperature  remains  less  than  or 
equal  to  140  degrees  Fahrenheit  during  the 
test.  Therefore,  there  is  ample  margin  to 
boiling.  Typical  initial  temperatures  are  less 
than  100  degrees  Fahrenheit. 

The  water  being  injected  by  the  LPSI 
system  test  is  cool  water  fi^m  the  RWST  and 
will  increase  the  available  inventory 
providing  the  heat  sink  by  several  inches. 

The  two  hours  is  sufficient  time  to  align  the 
system  to  test,  perform  the  test,  and  restore 
the  train  of  SDC  to  operation  prior  to 
exceeding  140  degrees  Fahrenheit. 

No  operations  are  permitted  that  would 
cause  a  reduction  of  the  RCS  boron 
concentration.  This  minimizes  the 
probability  of  an  inadvertent  boron  dilution 
event.  The  use  of  adequately  borated  water 
for  injection  into  the  RCS  during  the  test 
provides  assurance  that  the  test  itself  cannot 
lead  to  a  boron  dilution  event.  When  the  SDC 
system  is  operating,  the  minimum  SDC  flow 
rate  of  2200  gpm  is  sufficient  to  ensure 
complete  mixing  of  the  boron  within  the 
RCS. 

The  LPSI  component  testing  is  only 
allowed  when  the  reactor  cavity  water  level 
is  maintained  greater  than  or  equal  to  20  feet 
above  the  reactor  pressure  vessel  flange.  This 
level  ensures  an  adequate  heat  sink  to 
perform  the  LPSI  pu,mp  suction  header  check 
valve  test.  ‘ 

The  added  requirements  and  the  nature  of 
the  test  provide  assurances  that  the  water 
temperature  will  be  maintained  less  than  140 
degrees  Fahrenheit  and  that  boron 
stratification  is  prevented. 

(4)  allow  for  running  1  train  of  shutdown 
cooling  with  additional  requirements  when 
the  water  level  is  less  than  20  feet  but  greater 
than  12  feet  above  the  reactor  pressure  vessel 
flange, 

(5)  add  an  action  to  be  taken  when 
operating  1  train  of  SDC  with  less  than  20 
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feet  above  the  reactor  pressure  vessel  flange 
when  the  specified  requirements  are  not  met. 

In  the  event  of  a  loss  of  SDC,  the  time  to 
boil  is  reduced  from  approximately  3.7  hours 
at  23  feet  to  approximately  2.3  hours  at  12 
feet,  when  the  reactor  has  only  been 
shutdown  for  6  days.  However,  this  is  ample 
time  to  close  containment  (less  than  1  hour), 
and  to  restore  S£)C  or  initiate  alternative 
cooling  (e.g.,  add  water  to  the  cavity 
(approximately  1  hour)). 

Requiring  the  reactor  to  be  shutdown  for  at 
least  6  days  to  have  only  one  train  of  SDC 
operable  when  the  reactor  cavity  level  is 
between  20  feet  and  12  feet  above  the  reactor 
pressure  vessel  flange  ensures  that  the  time 
to  boil  is  greater  than  twice  the  time  it  would 
take  us  to  establish  containment  closure  and 
to  commence  reactor  cavity  fill  with  the 
required  standby  equipment 
One  train  of  SDC  operating  with  a 
containment  spray  pump  allows  for  the  high 
capacity  LPSl  pump  tp  be  the  main  standby 
pump  capable  of  filling  the  reactor  cavity  to 
at  least  20  feet  above  the  reactor  pressure 
vessel  flange  upon  loss  of  SDC.  The  high 
pressure  safety  injection  pump  will  also  be 
maintained  ready  to  increase  the  water  level 
if  needed.  In  support  of  this  contingency  the 
RWST  will  be  required  to  contain  foe  volume 
of  water  required  to  raise  the  level  to  20  feet 
above  the  reactor  vessel  flange.  The  reactor 
cavity  can  be  filled  at  a  rate  of  approximately 
4.0  inches  per  minute  with  foe  LPSl  pump. 

If  operating  one  train  of  the  SDC  system 
with  less  than  20  feet  of  water  above  the 
reactor  pressure  vessel  flange  and  any  of  the 
required  conditions  are  not  met,  requiring 
immediate  action  to  establish  greater  than  or 
equal  to  20  feet  of  water  above  foe  reactor 
pressure  vessel  flange  ensures  no  time  is 
wasted  trying  to  restore  conditions  that 
should  be  used  to  increase  the  volume  of 
water  of  the  heat  sink.  By  taking  action  to 
restore  the  level  to  20  feet  above  the  reactor 
pressure  vessel  flange  the  plant  will  be 
placed  in  TS  3.9.8.1,  which  only  requires  one 
train  of  SDC  to  be  operable.  Additionally,  the 
core  will  not  heat  up  while  the  reactor  cavity 
water  level  is  being  raised  with  cool  water 
from  the  RWST.  This  will  provide  additional 
time  to  either  restore  the  one  train  of  SDC  or 
take  other  actions  to  provide  core  cooling. 

A  PRA  showed  that  the  operations  in 
accordance  with  the  proposed  TS  did  nut 
significantly  increase  the  probabilities  of 
inventory  boiling  and  core  damage. 

(6)  delete  the  obsolete  reference  to  the 
implementation  of  DCP  2-6863  and  MMP  3- 
6863, 

This  is  an  editorial  change. 

(7)  delete  an  obsolete  footnote  allowing 
removal  of  both  trains  of  SDC  with  the  water 
less  than  23  feet  above  the  reactor  vessel 
flange  from  the  Unit  3  TSs. 

This  is  an  editorial  change. 

Therefore,  operation  of  the  facility  in 
accordance  with  proposed  changes  1  througli 
7  do  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standees  oi  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 


involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.  O.  Box  19557,  Irvine, 
fialifomia  92713 
Attorney  for  licensee:  James  A. 

Beoletto,  E^uire,  Southern  California 
Edison  Company,  P.  O.  Box  800, 
Rosemead,  California  91770 
NRC  Project  Director:  Theodore  R. 

Quay 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request: 

September  9, 1994  (TS  94-04) 

Description  of  amendment  request: 

The  proposed  change  would  revise 
specifications  associated  with  the  cold 
leg  accumulators  (CLAs).  Specifically, 
the  proposed  amendment  would:  (1) 
remove  a  footnote  from  Specification 

3.5.1.1. C  that  applied  to  Unit  2  Cycle  6 
operation  only;  (2)  add  a  requirement  to 
Specification  3.5.1. 1  that  power  be 
removed  fi’om  the  CLA  isolation  valve 
when  the  reactor  coolant  system 
pressure  is  above  2000  psig;  (3)  modify 
Specification  3.5. 1.1  Action  Statement 
a.  to  indicate  that  with  a  CLA  inoperable 
for  reasons  other  than  the  boron 
concentration  not  being  within  limits, 
the  CLA  must  be  returned  to  operable 
status  within  1  hour  or  the  plant  placed 
in  the  hot  standby  condition,  and  the 
pressurizer  pressure  reduced  to  1000 
psig  or  less  within  the  next  6  hours;  (4) 
modify  Specification  3.5.1.1  Action 
Statement  b.  to  indicate  that  with  a  CLA 
inoperable  because  the  boron 
concentration  Is  not  within  limits,  the 
boron  concentration  must  be  restored  to 
within  limits  within  72  hours  or  the 
plant  placed  in  the  hot  standby 
condition  within  the  next  6  hours  and 
the  pressurizer  pressure  reduced  to  1000 
psig  or  less  within  the  next  6  hours;  (5) 
remove  the  wording  from  Specification 

4.5.1.1.1. a.l  for  using  the  absence  of 
alarms  or  level  measurement  as  the 
technique  used  to  verify  CLA  volume 
and  pressure;  (6)  add  the  requirement  to 
Specification  4.5.1.1.1.a.2  to  verify  that 
the  CLA  isolation  valve  is  "fully  open” 
rather  than  "open;”  (7)  modify 
Specification  4.5.1.1.1.b  to  show  that 
verification  of  boron  concentration  is 
not  required  for  additions  from  the 
refueling  water  storage  tank,  and  add  a 
footnote  to  indicate  ^at  the  verification 
is  required  only  if  the  affected 
accumulator  experienced  a  volume 
increase;  (8)  modify  Specification 

4.5.1.1.1. C  to  show  that  the  test  is 
satisfied  by  verifying  that  power  is 
removed  from  the  isolation  valve,  not 


that  the  valve  operator  is  disconnected 
by  removal  of  the  breaker  from  the 
circuit;  (9)  delete  Specification 
4.5.1. l.l.d  to  verify  that  each  CLA 
isolation  valve  opens  automatically 
when  reactor  coolant  pressure  exceeds 
the  P-11  setpoint,  and  upon  receipt  of  a 
safety  injection  signal;  (10)  delete 
Specification  4.5. 1.1. 2  to  vmify  the 
accumulator  water  level  and  pressure 
channels  operable  by  performing 
Channel  Functional  and  Calibration 
tests,  and  delete  the  related  footnote; 

(11)  change  "tanks”  to  "each  cold  leg 
injection  accumulator;”  and  (12)  revise 
the  associated  Bases  where  necessary  to 
reflect  these  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:'^ 
As  required  by  10  CFR  5Q.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determineil 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordamxt 
with  the  proposed  amendment  will  not: 

1.  Involves  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  TS  3.S.1.1 
implement  revised  action  times  for  cold  leg 
injection  accumulator  (CLA)  inoperability. 
Several  other  clarifications  and 
enhancements  have  been  incorporated  to 
provide  consistency  with  the  latest  version  of 
standard  TSs  (NIJ14G-1431).  The  new  action 
times  provide  a  prompt  one-hour  action  to 
initiate  unit  shutdown  for  conditions  that 
could  prevent  the  injection  of  a  CLA  into  foe 
core.  For  boron  concentration  outside  limits, 
a  72-hour  action  to  restore  CLA  concentration 
is  allowed  because  foe  CLA  can  still  perform 
the  core  injection  safety  function.  The 
removal  of  surveillance  requirements  (SRs) 
for  verifying  automatic  opening  features  for 
the  CLA  isolation  valves  does  not  impact  foe 
required  TS  alignment  that  is  assum^  in  the 
safety  analysis.  The  instrumentation 
calibration  and  functional  test  SRs  have  also 
been  removed  based  on  foe  instrumentation 
only  providing  CLA  level  and  pressure 
indications  for  TS  compliance  and  not 
performing  an  accident  mitigation  function. 
The  above  changes  do  not  alter  the  required 
limits  fur  CLA  operability  or  system 
configurations.  These  changes  are  consistent 
with  NUREG-1431  and  provide  acceptable 
flcxabilityisk)  for  CLA  operability 
verification  and  surveillance  testing  and 
reasonable  actions  for  CLA  inoperability. 
Since  no  changes  have  been  proposed  that 
would  change  foe  conditions  assumed  for  the 
CLAs  in  the  accident  analysis,  foe 
consequences  of  an  accident  will  not  be 
increased.  The  CLAs  perform  accident 
mitigation  frmetions  and  are  not  considered 
to  be  the  source  of  an  accident  Therefore, 
since  the  plant  configurations  and  functions 
are  unchanged  by  the  proposed  changes,  the 
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probability  of  an  accident  will  not  be 
increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  changes  clarify  existing  CLA 
operability  requirements,  modify  action 
times  for  CLA  inoperability,  enhance  and 
simplify  SRs,  and  remove  surveillances  that 
are  not  required  to  verify  the  CLA’s  ability  to 
perform  safety  functions.  None  of  these 
changes  affect  the  operation  of  the  plant  or 
the  CLA  configuration  and  accident 
mitigation  capabilities.  Therefore,  since  the 
CLAs  will  continue  to  support  the  plant  as 
before,  these  proposed  changes  will  not 
create  a  new  or  different  kind  of  accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  CLA  requirements  for  volume, 
prgssure,  boron,  and  isolation  valve  position 
are  not  changed  by  the  proposed  request.  The 
CLAs  will  continue  to  provide  the  same 
safety  function  capabilities  as  assumed  in  the 
safety  analysis.  Therefore,  no  reduction  in 
the  margin  of  safety  will  result  from  these 
chanes  because  CLA  functions  are 
unchanged. 

The  NRC  has  reviewed  the  licensee’s 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 
Attorney  for  licensee:  General 
Counsel,  "Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville,  Tennessee  37902 
NRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request: 
September  9, 1994  (TS  94-08) 
Description  of  amendment  request: 
The  proposed  change  would  add  “main 
steam  vaults”  to  the  footnote  of 
Surveillance  Requirement  4. 6.1.1.  This 
would  allow  inspection  of  the*v'alves, 
blind  flanges,  and  deactivated  automatic 
valves  located  in  the  vaults  that  are 
required  to  be  in  the  closed  position 
during  accident  conditions  and  that  are 
locked,  sealed,  or  otherwise  secured  in 
the  closed  position,  on  a  cold  shutdown 
frequency  rather  than  every  31  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determine 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.93(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  will  exempt 
containment  isolation  valves  in  the  east  and 
west  main  steam  valve  vaults  from 
examination  every  thirty  one  days  if  those 
valves  are  locked,  sealed  or  otherwise 
secured.  The  valves  and  flanges  that  are 
located  inside  the  main  steam  valve  vaults 
and  are  required  to  be  closed  during  accident 
conditions,  will  be  verified  in  their  required 
position  during  cold  shutdown  and  will  be 
secured  in  this  position.  The  environmental 
conditions  in  these  areas  ensure  they  will  be 
low  traffic  areas  where  the  probability  of 
misalignment  or  manipulation  is  remote. 

Loss  of  containment  integrity  is  not 
considered  to  be  an  initiator  of  any  accident. 
This  change  does  not  affect  any  accident 
analysis  assumptions  or  results  for  SQN. 
Therefore,  there  is  no  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  as  a  result  of  this 
change. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

This  revision  will  not  change  any  plant 
equipment,  system  configurations,  or 
accident  assumptions.  The  appropriate 
components  in  the  valve  vaults  will  continue 
to  be  verified  in  the  closed  position  and 
locked,  sealed,  or  otherwise  secured.  The 
physical  congestion  and  high  temperatures  in 
the  area  will  be  effective  in  maintaining  this 
as  a  low  traffic  area  that  will  contribute  to  the 
low  probability  of  misalignment  or 
manipulation  of  these  components  between 
inspections.  Therefore,  this  change  will  not 
affect  the  safety  function  of  these 
components  and  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  is  consistent  with 
current  SQN  accident  analysis  assumptions 
since  only  the  time  interval  between 
performances  of  the  surveillance  is  being 
extended.  This  change  will  not  impact  any 
margin  of  safety. 

The  NRC  has  reviewed  the  licensee’s 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 
Attorney  for  licensee:  General 
Counsel,  "Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville,  Tennessee  37902 


NRC  Project  Director:  Frederick  J. 
Hebdon 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request:  July  14, 
1994 

Description  of  amendment  request: 

The  proposed  changes  to  the  Technical 
Specifications  would  remove  the 
remaining  references  to  cycle-specific 
parameters  in  Technical  Specification 
3.12.A.2  and  associated  Technical 
Specification  Figures  3.12-lA  and  IB. 
These  figures  and  the  control  bank 
insertion  limits  are  presently  specified 
in  the  Core  Operating  Limits  Report 
(COLR).  The  NRC-approved 
methodologies  presently  listed  in  the 
Technical  Specifications  are  used  to 
calculate  £md  evaluate  the  parameter 
limits  presented  in  the  COLR  for  each 
reload  core. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  operation  of  Surry  Power 
Station  in  accordance  with  the  Technical 
Specification  changes  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  removal  of  the 
remaining  reference  to  cycle-specific  core 
operating  limits  and  Technical  Specification 
Figures  3. 12-1 A  and  IB,  from  the  Surry 
Technical  Specifications  has  no  influence  or 
impact  on  the  probability  or  consequences  of 
any  accident  previously  evaluated.  The 
proposed  amendment  is  administrative  in 
nature  in  that  it  corrects  omissions  from  a 
previously  approved  amendment.  This 
change  has  no  impact  on  actions  to  be  taken 
when  or  if  limits  are  exceeded  as  is  required 
by  the  current  Technical  Specifications.  Each 
accident  analysis  addressed  in  the  Surry 
UFSAR  (Updated  Final  Safety  Analysis 
Report]  will  be  examined  with  respect  to 
changes  in  cycle-dependent  parameters, 
which  are  determined  by  application  of  NRC- 
approved  reload  design  methodologies.  The 
impact  of  these  parameter  changes  on 
transient  results  is  then  evaluated  to  ensure 
that  the  results  remain  bounded  by  respective 
transient  analysis  acceptance  criteria.  "This 
examination,  which  is  performed  per  the 
requirements  of  10  CFR  50.59,  ensures  that 
future  reloads  will  not  involve  an  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  removal  of  the 
remaining  reference  to  cycle-specific  core 
operating  limits  and  Technical  Specification 
Figures  3.12-lA  and  IB  has  no  influence  or 
impact,  nor  does  it  contribute  in  any  way  to 
the  probability  or  consequences  of  any 


Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Notices 


51631 


accident  previously  evaluated.  No  safety- 
related  equipment,  safety  function,  or  plant 
operating  characteristic  will  be  altered  as  a 
result  of  the  proposed  changes.  This  cycle- 
specific  variable  (control  bank  insertion 
limits)  is  calculated  using  NRC  approved 
methods,  and  the  results  are  submitted  to  the 
NRC  for  information  in  accordance  with 
Technical  Specification  6.2.  The  Technical 
Specifications  will  continue  to  require 
operation  within  the  required  core  operating 
limits,  and  appropriate  actions  will  be  taken 
when  or  if  any  of  these  limits  are  exceeded. 
Therefore,  the  proposed  amendment  does  not 
in  any  way  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  margin  of  safety  is  not 
affected  by  this  administrative  change  which 
removes  the  remaining  reference  to  cycle- 
specific  core  Ojjerating  limits  and  Technical 
Specification  Figures  3. 12-1 A  and  IB  from 
the  Technical  SpeciBcations.  The  margin  of 
safety  presently  provided  by  current 
Technical  Specincations  remains  unchanged. 
Appropriate  measures  exist  to  control  the 
values  of  these  cycle-specific  limits.  The 
proposed  amendment  continues  to  require 
operation  within  the  core  limits  which  were 
developed  from  the  NRC-approved  reload 
design  methodologies.  Further,  the  actions  to 
be  taken  when  or  if  limits  are  violated  remain 
unchanged.  Development  of  limits  for  future 
reloads  will  continue  to  conform  to  those 
methods  described  in  NRC-approved 
documentation.  In  addition,  each  reload 
requires  a  10  CFR  50.59  safety  review  to 
assure  that  operation  of  the  unit  within  the 
cycle-specific  limits  will  not  involve  a 
reduction  in  any  margin  of  safety.  Therefore, 
the  proposed  changes  are  administrative  in 
nature  and  do  not  impact  the  operation  of 
Surry  in  a  manner  that  involves  a  reduction 
in  a  margin  of  safety. 

The  IWC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  Victor  M. 
McCree  (Acting) 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280,  50-281,  50-338,50- 
339,  Surry  Power  Station,  Units  No.  1 
and  No.  2  Surry  County ,Virginia  and 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  LouisaCounty,  Virginia 

Date  of  amendment  request: 
SeptemtHBr  6, 1994 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 


Technical  Specifications  (TS)  for  Surry 
1&2  and  North  Anna  1&2.  Specifically, 
the  proposed  changes  would  revise  the: 
(1)  Management  Safety  Review 
Committee  (MSRC)  review 
responsibilities  regarding  safety 
evaluations  and  Station  Nuclear  Safety 
and  Operating  Committee  (SNSOC) 
meeting  minutes  and  reports,  and  (2) 
SNSOC  review  responsibilities  for 
procedure  changes.  However,  the 
changes  now  also  state  that  the  MSRC 
will  review  safety  evaluations,  and  the 
SNSOC  will  review  procedure  changes, 
as  programmatically  discussed  in  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR). 

The  licensee’s  proposed  changes 
revise  and  supersede  the  licensee’s 
original  proposed  changes  dated 
December  27, 1993  and  noticed  in  the 
Federal  Register  on  February  16, 1994, 
(59  FR  7700)  for  NA-1&2,  and  March  16, 
1994  (59  FR  12371)  for  Surry  1  &  2. 

The  North  Anna  and  Surry  Power 
Station  Technical  Specifications 
presently  address  the  organization  and 
responsibilities  of  both  the  onsite  and 
offsite  review  groups,  the  SNSOC  and 
the  MSRC,  respectively.  The 
responsibilities  of  the  SNSOC  include 
the  review  of  new  procedures  and 
changes  to  procedures  that  affect 
nuclear  safety.  The  MSRC  review 
responsibilities  include  the  review  of 
safety  evaluations  and  SNSOC  meeting 
minutes  and  reports.  It  is  proposed  that 
the  extent  of  these  review  activities  be 
revised  in  the  Technical  Specifications 
to  ensure  the  two  review  groups  are 
focusing  on  nuclear  safety  issues  and 
not  spending  an  unnecessary  amount  of 
time  on  administrative  activities  of 
minimal  safety  significance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

ISpecifically,  operation  in  accordance  with 
the  proposed  Technical  Specifications 
changes]  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  As  administrative 
changes,  the  proposed  Technical 
Specifications  changes  have  no  direct  or 
indirect  effect  on  accident  precursors.  No 
plant  modifications  are  being  implemented 
and  operation  of  the  plant  is  unchanged. 
SNSOC  review  of  new  procedures  and 
procedure  changes  that  require  a  safety 
evaluation  ensures  that  activities  that  could 
affect  nuclear  safety  are  being  properly 
reviewed.  The  MSRC’s  overview  of 
representative  samples  of  safety  evaluations 
and  SNSOC  meeting  minutes  and  reports 
based  on  performance  ensures  these 
programs  are  being  properly  implemented 


and  nuclear  safety  is  not  being  compromised: 
or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  since  physical 
modifications  are  not  involved  and  systems 
and  components  will  be  operated  as  before 
the  change.  The  proposed  changes  are  wholly 
administrative  in  nature  and  have  no  impact 
on  plant  operations  or  accident 
considerations.  These  changes  modify  the 
scope  of  SNSOC  review  of  procedure  changes 
and  MSRC’s  review  functions  concerning 
safety  evaluations  and  SNSOC  meeting 
minutes  and  reports.  Procedure  changes  will 
continue  to  receive  management  review  in 
accordance  with  administrative  procedures, 
however,  only  changes  that  require  a  safety 
evaluation  will  require  SNSOC  approval. 
MSRC  review  of  representatives  samples  of 
safety  evaluations  and  SNSOC  meeting 
minutes  and  reports  based  on  performance 
will  continue  to  provide  adequate  assurance 
that  nuclear  safety  is  being  properly 
considered;  or 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety  as  defined  in  the  basis  of  any 
Technical  Specification  since  the 
responsibilities  of  the  SNSOC  and  MSRC  are 
not  addressed  by  the  existing  Technical 
Specification  Bases,  nor  are  review 
requirements  for  procedures.  The  proposed 
changes  are  administrative  in  nature  and 
have  no  impact  on,  nor  were  they  considered 
in,  existing  UFSAR  accident  analyses.  Safety 
significant  procedure  changes,  i.e.,  changes 
that  require  a  safety  evaluation  to  be 
prepared,  will  continue  to  be  reviewed  by 
SNSOC,  as  will  new  procedures.  Procedure 
changes  still  require  cognizant  management 
approval  and  preparation  of  an  activity 
screening  to  determine  whether  or  not  the 
change  impacts  nuclear  safety.  This  ensures 
activities  important  to  nuclear  safety  are 
being  appropriately  reviewed.  The 
effectiveness  of  the  safety  evaluation 
program,  and  the  thoroughness  of  SNSOC 
meetings  and  reports  will  be  assured  tlirough 
the  MSRC’s  plant  overview  function  which  is 
based  on  observed  performance. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room  locations: 
Swem  Library,  College  of  William  and  Mar  . 
Williamsburg,  Virginia  23185,  and  The 
Alderman  Library,  Special  Collections 
Department,  University  of  Virginia, 
Charlottesville,  Virginia  22903-2498. 

Afrorney/or/icensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Willianis, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  Victor  McCree, 
Acting 
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Wisconsia  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
WisoMisin 

Date  of  amendment  request:  August 
24, 1994 

Description  of  amendment  request: 

The  proposed  amendment  would  revise 
Kewaunee  Nuclear  Powder  Plant  (KNPP) 
Technical  Specification  (TS)  S.l.b.l  and 
Figure  TS  3.1-4  regarding  Low 
Temperature  Overpressure  (LTOP) 
protection  for  the  reactor  coolant 
pressure  boimdary.  Currently,  the  TS 
specify  the  LTOP  requirements  through 
the  end  of  operating  cycle  20  or  17.14 
effective  full  power  years.  The  proposed 
change  extends  the  LTOP  requirements 
through  the  end  of  operating  cycle  21  or 
18.40  effective  full  power  years.  The 
Basis  Section  would  also  be  modified  to 
reflect  these  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 

The  proposed  change  will  not: 

1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  use  of  RG  1.99,  Revision  2,  Regulatory 
Position  C2  does  not  modify  the  reactor 
coolant  system  pressure  boundary,  nor  make 
any  physical  changes  to  the  fecility  design, 
material,  construction  standards,  or 
setpoints.  The  probability  of  a  LTOP  event 
occurring  is  independent  of  the  pressure 
temperature  limits  for  the  RCS  pressure 
boundary.  Therefore,  the  probability  of  a 
LTOP  event  occurring  remains  unchanged. 

The  use  of  predict^  fluence  values 
through  the  end  of  operating  cycle  21  is 
appropriately  considered  within  the 
calculations  in  accordance  with  standard 
industry  methodology  previously  docketed 
under  WCAP 13227.  Revised  flux  values 
were  used  for  Cycles  16, 17, 18  and  19  based 
on  actual  core  reload  designs.  Previous  cycles 
flux  values  are  the  same  as  reported  in  WCAP 
12333. 

The  calculation  of  pressure  temperature 
limits  in  accordance  with  approved 
regulatory  methods  provides  assurance  that 
reactor  pressure  vessel  fracture  toughness 
requirements  are  met  and  the  integrity  of  the 
RCS  pressure  boundary  is  maintained. 

Similar  methodology  was  used  in 
calculations  to  support  approved  amendment 
108  to  the  Kewaunee  Technical 
Specifications  dated  April  7, 1994. 

The  use  (rf Regulatory  Position  C.2  and 
fluence  values  throu^  EOC  21  meet 
previously  established  criteria  for  protection 
of  the  health  and  safety  of  the  public.  The 
consequences  of  a  LTOP  transient  therefore, 
remain  unchanged. 


2)  create  the  possibility  of  a  new  or 
diffmsnt  type  <rf  accident  from  an  accident 
previously  evaluated. 

The  use  of  Regulatory  Position  C.2  and 
fluence  through  EOC  21  does  not  modify  the 
reactor  coolant  system  pressure  boundary, 
nor  make  any  physical  changes  to  the  LTOP 
setpoint  or  system  design. 

Therefore,  no  new  failure  mechanisms  are 
created  that  could  create  the  possibility  of  an 
accident  of  a  new  or  different  t^pe. 

3)  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  Appendix  G  pressure  temperature 
limitations  are  calculated  in  accordance  with 
regulatory  requirements  and  calculational 
limitations  specified  in  RG  1.99,  Revision  2. 

RG  1.99,  Revision  2,  is  an  acceptable  method 
for  implementing  the  requirements  of  10  CFR 
50  Appendices  G  and  H.  Similar 
methodology  was  used  in  calculations  to 
support  approved  amendment  108  dated 
April  7, 1994.  The  reactor  coolant  pump 
starting  restrictions  of  TS  O.l.a.l.c  remain  in 
place. 

The  revised  calculations  meet  the  NRC 
acceptance  criteria  for  the  LTOP  setpoint  and 
system  design  as  described  in  NRC  Safety 
Evaluation  Report  (SER)  dated  September  6, 
1985  which  concluded  that  “the  spectrum  of 
postulated  pressure  transients  would  be 
mitigated«.such  that  the  temperature 
pressure  limits  of  Appendix  G  to  10  CFR  50 
are  maintained." 

The  use  of  Regulatory  Position  C.2,  meets 
previously  established  criteria  for  the 
pressure  temperature  limits  for  the  LTOP 
system  and  setpoint.  Thus,  the  margin  of 
safety  as  described  in  the  NRC  SER  is  not 
reduced. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.  O. 
Box  1497,  Madison,  Wisconsin  53701- 
1497. 

NRC  Project  Director:  John  N.  Hannon 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request: 
September  7. 1994 
Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Kewaunee  Nuclear  Power  Plant  (KNPP) 
Technical  Specifications  (TS)  by  adding 
two  new  sections.  'TS  Section  3.0  and 
TS  Section  4.0.  with  associated  bases. 

TS  Section  3J0  would  establish  the 
general  requirements  applicable  to  each 
of  the  Limiting  Conditions  for  Operation 


(LCOs)  within  Section  3  of  the  KNPP 
TS.  TS  Section  4.0  would  establish  the 
general  requirements  applicable  to 
Surveillance  Requirements.  The  new 
requirements  of  TS  4.0.b  would  also 
affect  TS  Sections  4.5, 4.6,  4.7,  and 
Tables  TS  4.1-2  and  4.1-3.  The  proposed 
TS  amendment  incorporates  guidance 
statements  similar  to  Section  3. 0/4.0  of 
NUREG-0452,  “Standard  Technical 
Specifications  for  Westinghouse 
Pressurized  Water  Reactors.” 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  proposed  changes  were  reviewed  in 
accordance  with  the  provision  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 

The  proposed  changes  will  not: 

1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  likelihood  that  an  accident  will  occur 
is  neither  increased  or  decreased  by  these  TS 
changes.  These  TS  changes  will  not  impact 
the  function  or  method  of  operation  of  plant 
equipment.  Thus,  there  is  not  a  significant 
increase  in  the  probability  of  a  previously 
analyzed  accident  due  to  these  changes.  No 
systems,  equipment,  or  components  are 
affected  by  the  proposed  changes.  Thus,  the 
consequences  of  the  malfunction  of 
equipment  important  to  safety  previously 
evaluated  in  the  Updated  Safety  Analysis 
Report  (USAR)  are  not  increased  by  these 
changes. 

The  proposed  changes  have  no  impact  on 
accident  initiators  or  plant  equipment,  and 
thus,  do  not  affect  the  probabilities  or 
consequences  of  an  accident 
These  changes  are  consistent  with  the 
requirements  established  in  the 
Westinghouse  STS.  Therefore,  the  proposed 
changes  will  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  TS  changes  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  fr’om  any  accident  previously 
evaluated.  The  proposed  changes  do  not 
involve  changes  to  the  physical  plant  or 
operations.  Since  these  changes  do  not 
contribute  to  accident  initiation,  they  do  not 
produce  a  new  accident  scenario  or  produce 
a  new  type  of  equipment  malfunction.  Also, 
these  changes  do  not  alter  any  existing 
accident  scenarios;  they  do  not  affect 
equipment  or  its  operation,  and  thus,  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3)  involve  a  significant  reduction  in  the 
margin  of  safety. 

Operation  of  the  facility  in  accordance 
with  the  proposed  TS  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  changes  do  not  affect  plant 
equipment  or  operation.  Safety  limits  and 
limiting  safety  system  settings  are  not 
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affected  by  these  proposed  changes  These 
changes  are  consistent  with  the 
Westinghouse  STS. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.  O. 
Box  1497,  Madison,  Wisconsin  53701- 
1497. 

NBC  Project  Director:  John  N.  Hannon 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Carolina  Power  &  Light  Company,  et 
al..  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County ,Noilh 
Carolina 

Date  of  amendments  request: 
September  9, 1994  Brief  description  of 
amendments  request:  The  amendments 
change  the  Technical  Specifications  to 
revise  the  frequency  for  verifying  the 
position  of  the  drywell-suppression 
chamber  vacuum  breakers  when  the 
position  indication  is  not  operable  from 
at  least  once  every  72  hours  to  at  least 
once  every  14  days.Date  of  publication 
of  individual  notice  in  Federal  Register: 
September  16, 1994  (59  FR  47648) 
Expiration  date  of  individual  notice: 
October  3, 1994 
Loca]  Public  Document  Boom 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 


Gulf  States  Utilities  Company,  Cajun 
Electric  Power  Cooperative,  and 
Entergy  Operations,  Inc.,  Docket  No. 
50-458,  River  Bend  Station,  Unit  1, 

West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 

September  8, 1994 

Brief  description  of  amendment:  The 
proposed  amendment  would  modify 
Technical  Specification  3.10.2,  to 
permit  the  bypassing  of  the  rod 
withdrawal  limiter  notch  constraints 
while  performing  fuel  power 
suppression  testing.  This  modification 
to  the  technical  specification  will  allow 
River  Bend  Station  to  search  for  and 
identify  the  location  of  leaking  fuel 
bundles,  during  power  operating 
conditions,  so  that  appropriate  actions 
can  be  taken  to  prevent  further 
degradation. 

Date  of  publication  of  individual 
notice  in  Federal  Register.  September 
16, 1994 (59  FR  47652) 

Expiration  date  of  individual  notice: 
October  17, 1994 

Local  Public  Document  Boom 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Gulf  States  Utilities  Company,  Cajun 
Electric  Power  Cooperative,  and 
Entergy  Operations,  Inc.,  Docket  No. 
50-458,  River  Bend  Station,  Unit  1, 

West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 
September  12, 1994 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
formula  for  calculating  the  average 
power  range  monitor  (APRM)  flow 
biased  simulated  thermal  power-high 
reactor  trip  and  flow  biased  neutron 
flux-upscale  control  rod  block  trip 
setpoints  T-factor  specified  in  Technical 
Specification  (TS)  3/4. 2. 2.  The  proposed 
changes  are  necessary  to  support 
implementation  of  recommendations 
contained  in  NRC  Generic  Letter  94-02, 
“Long-Term  Solutions  and  Upgrade  of 
Interim  Operating  Recommendations  for 
Thermal-Hydraulic  Instabilities  in 
Boiling  Water  Reactors.” 

Date  of  publication  of  individual 
notice  in  Federal  Register  September 
21,  1994  (59  FR  48456) 

Expiration  date  of  individual  notice: 
October  21, 1994 

Local  Public  Document  Boom 
/ocat/on:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 


Northeast  Nuclear  Energ>'  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request: 

September  9, 1994 
Description  of  amendment  request: 

The  proposed  amendment  would  revise 
the  Technical  Specifications  to  modify 
surveillance  requirements  by  increasing 
the  acceptance  criterion  for  the  closure 
of  the  main  steam  isolation  valves  from 
5  seconds  to  10  seconds. 

Date  of  publication  of  individual 
notice  in  Federal  Register  September 
19,  1994  (59  FR  47960). 

Expiration  date  of  individual  notice: 
October  19, 1994 
Local  Public  Document  Boom 
location:  Learning  Resource  Center, 

Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich,  CT 
06360. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
September  8, 1994  (TS  94-14) 

Brief  description  of  amendments  :  The 
amendment  would  separate  the  portion 
of  the  steam  generator  tubing  from  the 
end  of  the  tube  up  to  the  start  of  the 
tube-to-tubesheet  weld  firom  the 
remainder  of  the  tube  for  the  purposes 
of  sample  selection  and  repair  when 
defects  are  found  in  this  section  of  a 
steam  generator  tube. 

Date  of  publication  of  individual 
notice  in  the  Federal 
RegistenSeptember  19, 1994  (59  FR 
47962) 

Expiration  date  of  individual  notice: 
October  19, 1994 
Local  Public  Document  Boom 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennesee  37402. 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations. 

The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 
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Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  emdronmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission’s  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  rooms  for 
the  particulv  facilities  involved 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  SO-52S,  STN  50-529 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Statiotf,  Unit  Nos.  1.  2  and 
3,  Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
August  S,  1993 

Brief  description  of  amendments:  The 
amendments  change  the  phrase 
“Pressiuizer  Pressure  -  Wide  Range”  to 
“Reactor  Coolant  System  Pressure  - 
Wide  Range”  in  item  4  of  TS  Table  3.3- 
10  and  item  4  of  Table  4.3-7.  These 
amendments  will  clarify  the 
instrumentation  requir^  and  eliminate 
potential  confusion  between  the  reactor 
coolant  system  pressure  instruments 
and  the  pressurizer  pressure 
instruments. 

Dote  of  issuance;  September  21, 1994 
Effective  date:  September  21. 1994 
Amendment  Nos.:  81, 68,  and  53 
Facility  Operating  License  Nos.  NPF- 
41,  NPF-51,  and  NPF-74:  Amendments 
revised  the  Tedmical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  September  29, 1993  (58  FR 
50962)  *1116  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  21, 1994.  No  significant 
hazards  consideration  comments 
received:  No. 


Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoeni.x,  Arizona 
85004 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
June  8. 1994 

Brief  description  of  amendments:  The 
amendments  revise  ’Technical 
Specification  Section  4. 7.1. 2. c  to  extend 
the  inter\’al  for  three  Auxiliary 
Feedwater  surveillance  requirements 
from  18  to  24  months. 

Date  of  issuance:  September  26, 1994 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  w'ithin  30 
days. 

Amendment  Nos.:  197  and  174 
Facility  Operating  License  No.  DPR-53 
and  DPR-69:  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  17, 1994  (59  FR  42334) 
The  Commission’s  related  evaluation  of 
these  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  26, 
1994. No  significant  hazards 
consideration  comments  received:  No 
Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick,  Maryland  20678. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
November  2, 1993,  as  supplemented  on 
)une  22. 1994 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  regarding  surveillance 
requirements  associated  with  the 
emergency  diesel  generators  (EDGs) 
which  include  the  following:  1)  the 
surveillance  interval  is  extended  from 
18  months  to  24  months  which  is  the 
current  refueling  cycle:  2)  removes  the 
requirement  to  verify  the  EDGs  speed:  3) 
exempts  sequencer  testing  in  Modes  5 
and  6: 4)  deletes  the  reference  to  the 
specific  2000  hour  rating  of  the  EDGs; 
and  5)  allows  the  EDGs  to  be 
prelubricated  prior  to  being  started  in 
accordance  with  the  vendors 
recommendation. 

Date  of  issuance:  September  27, 1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  198  and  175 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69;  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  December  8. 1993  (58  FR 


64599)  The  Commission’s  related 
evaluation  of  these  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  27, 1994.No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian 
PointNuclear  Generating  Unit  No.  2, 
W'estchester  County,  New  York 

Date  of  application  for  amendment: 
April  29.  1994 

Brief  description  of  amendment:  The 
amendment  revises  surv'eillance 
inter\’als  associated  with  initiation  of 
auxiliary  feedwater  on  steam  generator 
water  level  (low-low)  and  on  trip  of  the 
main  feedwater  pumps.  These  revisions 
are  being  made  in  accordance  with  the 
guidance  provided  by  Generic  Letter  91- 
04.  “Changes  in  Technical  Specification 
Sur\’eillance  Inter\'als  to  Accommodate 
a  24-Month  Fuel  Cycle.” 

Date  of  issuance:  September  23, 1994 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  175 
Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical  , 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  17, 1994  (59  FR  42335) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  23, 

1994.No  significant  hazards 
consideration  comments  received:  No 
Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Consolidated  Edison  Cofnpany  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
December  10, 1993,  as  supplemented  by 
letter  dated  August  11. 1994. 

Brief  description  of  amendment:  The 
amendment  revises  ’Technical 
Specification  (TS)  Section  5.3.A., 
“Reactor  Core,”  to  allow  the  use  of 
VANTAGE  -f-  fuel  with  ZIRLO  cladding 
and  of  fuel  with  filler  rods  to  permit  fuel 
reconstitution.  The  amendment  also 
revises  the  Basis  for  TS  Section  2.1, 
“Safety  Limit:  Reactor  Core,”  to  more 
accurately  describe  the  basis  of  the 
departure  from  nucleate  boiling 
correlations  and  how  they  are  applied  to 
ensure  that  the  design  criteria  are  met. 
Date  of  issuance:  September  29, 1994 
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Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  176 

Facility  Operating  License  No.  DPR- 
26;  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  2, 1994  (59  FR  10003) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  29, 

1994. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Boom 
location:  White  Plains  Public  Library. 

100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Dairyland  Power  Cooperative,  Docket 
No.  50-409,  La  Crosse  Boiling  Water 
Reactor,  La  Crosse,  Wisconsin 

Date  of  application  for  amendment  : 
November  5, 1993  (Reference  LAC- 
13320)  as  supplemented  August  3,  1994, 
(Reference  LAC-13420). 

Brief  description  of  amendment:  This  • 
amendment  modified  the  Technical 
Specifications  (TS)  incorporated  in 
Possession-Only  License  No.  DPR-45  in 
accordance  with  a  revision  of  10  CFR 
Part  20  (56  FR  23360).  In  addition,  there 
were  minor  clerical  changes  to  correct 
oversights  from  previous  amendments. 

Date  of  issuance:  September  27, 1994. 

Effective  date:  This  license 
amendment  is  effective  as  of  the  date  of 
its  issuance  and  must  be  fully 
implemented  no  later  than  30  days  from 
the  date  of  issuance. 

Amendment  No.:  68.Possession-Only 
License  No.  DPR-9;  The  amendment 
revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register  January  5, 1994  (59  FR  618) 

The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  27, 

1994.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Boom 
location:  La  Crosse  Public  Library,  800 
Main  Street,  La  Crosse,  Wisconsin 
54601. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
November  11, 1993,  as  supplemented 
February  23,  April  12  and  July  29, 1994. 

Brief  description  of  amendments:  The 
amendments  reflect  the  consolidation  of 
the  Quality  Verification  Department 
with  the  Nuclear  Generation 
Department  that  realigned  the  Nuclear 
Safety  Review  Board  to  report  to  the 
Senior  Nuclear  Officer,  change  a 


reference  from  Semi-Annual  to  Annual, 
change  an  organizational  unit  term  from 
"group”  to  “division.”  modify  titles  of 
positions  designated  to  approve 
modifications  and  clarify  the 
responsibilities  of  the  Safety  Assurance 
Manager. 

Date  of  issuance:  September  23, 1994 
Effective  date:  September  23, 1994 
Amendment  Nos.:  124  and  118 
Facility  Operating  License  Nos.  NPF- 
35  and  NTF-52;  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  January  5, 1994  (59  FR  618) 

The  February  23,  April  12  and  July  29, 
1994  letters  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  November  11, 1993, 
application  and  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  23. 1994.No  significant 
hazards  consideration  comments 
received;  No 

Local  Public  Document  Boom 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2.  Mecklenburg 
County,  North  Carolina 

Date  of  applicatiorrfor  amendments: 
November  11, 1993,  and  supplemented 
February  23.  April  12  and  July  29, 1994. 

Brief  description  of  amendments:  The 
amendments  reflect  the  consolidation  of 
the  Quality  Verification  Department 
wdth  the  Nuclear  Generation 
Department  that  realigned  the  Nuclear 
Safety  Review  Board  to  report  to  the 
Senior  Nuclear  Officer,  change  a 
reference  from  Semi-Annual  to  Annual, 
change  an  organizational  unit  term  from 
“group”  to  “division.”  modify  titles  of 
positions  designated  to  approve 
modifications  and  clarifyr  the 
responsibilities  of  the  Safety  Assurance 
Manager. 

Date  of  issuance:  September  22, 1994 
Effective  date:  September  22, 1994 
Amendment  Nos.:  148  and  130 
Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17;  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  January  19, 1994  (59  FR  2865) 
The  February  23,  April  12  and  July  29, 
1994,  letters  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  November  11, 1993, 
application  and  the  initial  proposed  no 
significant  hazards 
considerationdetermination.  The 
Commission’s  related  evaluation  of  the 


amendments  is  contained  in  a  Safety 
Evaluation  dated  September  22, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Atkins  Library,  University  of 
North  Carolina.  Charlotte  (UNCC 
Station).  North  Carolina  28223 

Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  application  for  amendments: 
June  2, 1994 

Brief  description  of  amendments: 

These  amendments  revise  the  Appendix 
A  TSs  relating  to  reactor  coolant  leakage  _ 
and  leakage  detection  systems  in  an 
effort  to  bring  TS  sections  3/4.4.6.1  and 
3/4.4. 6. 2  closer  to  NRC’s  Improved 
Standard  TSs.  A  new  TS,  Section  3/ 

4.5.5  for  Unit  1  and  3/4. 5.4  for  Unit  2, 
is  added  to  address  Seal  Injection  Flow 
Date  of  issuance:  September  22. 1994 
Effective  date:  September  22. 1994 
Amendment  Nos.:  183  and  64 
Facility  Operating  License  Nos.  DPR- 
66  and  NTF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  3, 1994  (59  FR  39585) 
The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  22, 1994No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterford  Steam 
ElectricStation,  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request:  Februarv- 
9, 1993,  as  supplemented  by  letter  dated 
July  22. 1994. 

Brief  description  of  amendment:  The 
amendment  changed  the  Appendix  A 
Technical  Specifications  by  revising 
Specifications  3.0.4, 4.0.3,  and  4.0.4  in 
accordance  with  the  intent  of  Generic 
Letter  87-09. 

Date  of  issuance:  September  20. 1994 
Effective  date:  September  20. 1994 
Amendment  No.:  99 
Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  17, 1994  (59  FR  42341) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  20. 

1994.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
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Library,  Louisiana  Collection.  Lakefront, 
New  Orleans,  Louisiana  70122. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant. 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
April  28, 1994,  and  supplemented  by 
letter  dated  July  29, 1994. 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise 
Technical  Specification  (TS)  3/4. 8. 1.1. 
“AC  Sources  Oj)erating,”  and  the 
associated  TS  Bases  for  demonstrating 
the  operability  of  the  diesel  generators 
■(DGsj,  based  upon  the  following  NRC 
guidelines;A.  Generic  Letter  (GL)  93-05. 
“Line-Item  Technical  Specifications 
Improvements  to  Reduce  Surv’eillance 
Requirements  for  Testing  During  Power 
Operation.”  B.  Regulatory  Guide  (RG) 
1.9,  Revision  3,  “Selection,  Design. 
Qualification,  and  Testing  of  Emergency 
Diesel  Generator  Units  Used  as  Class  lE 
Onsite  Electric  Power  Systems  at 
Nuclear  Power  Plants,” 

Date  of  issuance:  September  21.  1994 
Effective  date:  September  21,  1994 
Amendment  Nos.:  75  and  54 
Facility  Operating  License  Nos.  N’PF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  3, 1994The 
Commission’s  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  21. 

1994.No  significant  hazards 
consideration  comments  received;  No 
Local  Public  Document  Boom 
location:  Burke  County  Library,  412 
Fourth  Street,  Wa\’nesboro,  Georgia 
30830 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton. 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant. 
L^nits  1  and  2,  Burke  County.  Georgia 

Date  of  application  for  amendments: 
June  24,  1994. 

Brief  description  of  amendments:  The 
amendments  rerise  the  values  of  Z  and 
S  in  Technical  Specification  2.2-1  for 
the  Pressurizer  PVessure-Low  and  -High 
trip  set-points  (Table  2.2-1,  Functional 
Units  9  and  10)  to  allow  the  use  of 
Tobar,  Veritrak,  or  Rosemount  pressure 
transmitters. 

Date  of  issuance:  September  22.  1994 
Effective  date:  September  22.  1994 
Amendment  Nos.:  76  and  55 
Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register  August  22, 1994  (59  FR  43143) 
The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  22, 1994. 

No  significant  hazards  consideration 
comments  received;  No 
Local  Public  Document  Boom 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro.  Georgia 
30830 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton. 
Georgia,  Docket  No.  50-321,  Edwin  I. 
Hatch  Nuclear  Plant,  Unit  1.  Appling 
County,  Georgia 

Date  of  application  for  amendment: 
August  16, 1994,  as  supplemented 
September  20, 1994 
Brief  description  of  amendments:  The 
amendment  makes  a  one-time  change  to 
Technical  Specification  (TS)  3.9.C  for 
Hatch  Unit  1  regarding  the  emergency 
diesel  generator  (DG)  operability 
requirements  during  reactor  shutdown 
conditions.  Current  TS  3.9.C  requires 
that  two  DGs  be  operable  during  reactor 
shutdow'n  when  a  core  or  containment 
cooling  system  is  required  to  be 
operable.  The  amendment  revises  the 
current  requirement  such  that  only  one 
emergency  DG  is  required  to  be  aligned 
to  its  associated  core  or  containment 
cooling  system  during  a  specific  time  of 
the  outage.  During  this  time  period  the 
decay  heat  removal  (DHR)  system  will 
be  in  service.  The  DHR  system,  which 
is  completely  independent  of  the 
existing  shutdowm  cooling  system,  is 
powered  by  the  Baxley  substation  and 
has  its  own  DG  as  a  backup  power 
supply. 

Date  of  issuance:  September  26. 1994 

Effective  date:  September  26.  1994 

Amendment  Nos.:  194 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5.  Amendment  revised  the 
Technical  Specifications.  The 
September  20, 1994,  letter  provided 
additional  information  that  did  not 
change  the  scope  of  the  August  16. 
1994,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

Date  of  initial  notice  in  Federal 
Registen  August  26, 1994The 
Commission’s  related  evaluation  of  the 
amendments  is  contained  in  a  Safety- 
Evaluation  dated  September  26. 

1994. No  significant  hazards 
consideration  comments  received;  No 

Local  Public  Document  Boom 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive.  Baxley. 
Georgia  31513 


GPU  Nuclear  Corporation,  et  al.. 

Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
April  19,  1994 

Brief  description  of  amendment:  The 
amendment  updates  and  clarifies 
Technical  Specification  (TS)  3.4. B.l  to 
be  consistent  with  TSs  1.39  and  4.3.D. 

It  addresses  electromatic  relief  valve 
operability/bypassing  during  system 
pressure  testing,  including  system 
leakage  and  hydrostatic  test,  with  the 
reactor  vessel  solid,  core  not  critical, 
and  core  reactivity  limits  satisfied. 

Date  of  issuance:  September  27, 1994 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  170 
Facility  Operating  License  No.  DPR- 
16.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  May  25, 1994  (59  FR  27056) 

The  Commission’s  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  27, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  New  Jersey  08753. 

Indiana  Michigan  Power  Company. 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
February’  22,  1994 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  reduce  surveillance 
requirements  for  testing  during  power 
operation  in  the  areas  of  control  rod 
movement  testing,  radiation  monitors, 
containment  spray  system,  hydrogen 
recombiners,  emergency  diesel 
generators,  special  test  exceptions  - 
shutdown  margin,  and  radioactive 
effluents  -  waste  gas  storage  tanks. 

Date  of  issuance:  September  28, 1994 
Effective  date:  September  28, 1994 
Amendment  Nos.:  183  &  168 
Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  March  30, 1994  (59  FR  14890) 
The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  28, 

1994. No  significant  hazards 
consideration  comments  received:  No 
Local  Public  Document  Boom 
location:  Maud  Preston  Palenske 
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Memorial  Library,  500  Market  Street,  St. 
Joseph.  Michigan  49085. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  IMo.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
April  18, 1994 

Brief  description  of  amendment:  The 
amendment  revises  the  current 
surv'eillance  frequency  that  verifies  area 
temperature  limits.  The  revised 
sur\'eillance  requirement  will  verify 
area  temperature  limits  at  least  once  per 
7  days  when  the  temperature  monitor 
(datalogger)  alarm  is  operable,  and  at 
least  once  per  12  hours  when  the 
datalogger  alarm  is  inoperable. 

Date  of  issuance:  September  22. 1994 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  95 
Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  3, 1994  (59  FR  39593) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  22. 

1994.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Community-Technical  College, 
Thames  Valley  C^pus,  574  New 
London  Turnpike,  Norwich. 

Connecticut  06360. 

Pacific  Gas  and  Electric  Company. 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
.August  29, 1994  (Reference  LAR  94-10) 
Brief  description  of  amendments:  The 
proposed  amendments  revise  the 
combined  Technical  Specifications  (TS) 
for  the  Diablo  Canyon  Power  Plant  Unit 
Nos.  1  and  2  to  specify  an  alternate 
method  of  determining  water  and 
sediment  content  for  new  diesel  fuel  oil 
as  specified  in  TS  3/4.8. 1.1,  "A.C. 
Sources  -  Operating."  Specifically,  TS 
4.8.1.1.3c.l(d)  is  re\'ised  to  allow  new 
fuel  oil  to  be  tested  using  a  “clear  and 
bright"  test  or  a  quantitative  test  that 
verifies  a  water  and  sediment  content 
less  than  or  equal  to  0.05  volume 
percent  w'hen  the  oil  is  tested  in 
accordance  with  ASTM  Dl  796-83. 

Date  of  issuance:  September  23, 1994 
Effective  date:  September  23, 1994 
Amendment  Nos.:  95  and  94 
Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 


revised  the  Technical 
Specifications.Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  Yes  (59  FR 
46453,  dated  September  8. 1994).  The 
notice  provided  an  opportunity  to 
submit  comments  on  Ae  Commission's 
proposed  no  significant  hazard 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  October  7, 1994, 
but  stated  that,  if  the  Commission  makes 
a  final  no  significant  hazards 
consideration  determination,  any  such 
hearing  would  take  place  after  issuance 
of  the  amendments. 

The  Commission’s  related  evaluation 
of  the  amendments,  finding  of  exigent 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
is  contained  in  a  Safety  Evaluation 
dated  Septem’oer  23, 1994. 

Attorney  for  licensee:  Christopher  ]. 
Warner,  ^q..  Pacific  Gas  and  Electric 
Company,  P.  O.  Box  7442,  San 
Francisco,  California  94120 
Local  Public  Document  Room 
location:  California  Polytechnic  State 
University.  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department.  San  Luis  Obispo.  California 
93407 

Southern  California  Edison  Company, 
et  al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County. 
California 

Date  of  application  for  amendments: 
October  29, 1992 
Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specification  by  adding  an  alternate 
method  of  ensuring  that  power  to  the 
safety  injection  tank  vent  valves  is 
removed.  The  existing  method  verifies 
that  the  fuses  are  removed.  The  alternate 
method  verifies  that  the  discoimect 
switches  are  in  the  oi)en  position. 

Date  of  issuance:  ^ptember  27, 1994 
Effective  date:  As  of  the  date  of  its 
issuance. 

Amendment  Nos.:  112  and  101 
Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  17. 1993  (58  FR 
8783)  The  Commission’s  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  27, 1994 .No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
/ocohon;  Main  Library.  University  of 
California.  P.  O.  Box  19557,  Ir\ine. 
California  92713 


Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1, 2  and  3, 
Limestone  County,  Alabama 


Date  of  application  for  amendments: 
April  4. 1994  (TS  322) 

Brief  description  of  amendment:  The 
amendments  eliminate  the  requirements 
in  the  Technical  Specifications  (TS)  for 
automatic  actuation  of  the  following 
functions  upon  Main  Steamline 
Radiation  Monitor  (MSRM)  detection  of 
a  high  radiation  condition  in  the  main 
steamlines:(l)  reactor  scram  (2)  main 
steam  isolation  valve  closure(3)  main 
steam  line  drain  valve  closure(4)  reactor 
recirculation  sample  line  valve 
closure(5)  main  condenser  mechanical 
vacuum  pump  isolation  and  trip 
Date  of  issuance:  September  27, 1994 
Effective  date:  September  27, 1994 
Amendment  Nos.:  212,  227  and  185 
Facility  Operating^Ucense  Nos.  DPR- 
33.  DPR-52  and  DPR-68:  Amendments 
revised  the  Technical  Sf)ecifications. 

Date  of  initial  notice  in  Federal  ; 

Register.  June  8. 1994  (59  FR  29636)  j 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  27.  I 

1994. No  significant  hazards  j 

consideration  comments  received;  None 
Local  Public  Document  Room  i 

location:  Athens  Public  Library,  South  j 
Street,  Athens,  Alabama  35611  | 

The  Cleveland  Electric  Illuminating  | 
Company,  Centerior  Service  Company.  ] 
Duquesne  Light  Company,  Ohio  Edison  i 
Company,  Pennsylvania  Power  J 

Company,  Toledo  Edison  Company,  ^ 
Docket  No.  50-440,  Perry  Nuclear  | 
Power  Plant.  Unit  No.  1,  Lake  County’,  | 
Ohio  ( 


Date  of  application  for  amendment:  1 
March  19. 1992 

Brief  description  of  amendment:  This  i 
amendment  revised  Technical  I 

Specifications  to  incorporate  I 

clarifications  and  corrections.  These  || 
changes  were  administrative  and  not  | 
safety  significant.  j 

Date  of  issuance;  September  21 , 1994  | 
Effective  date:  date  of  issuance,  to  be  | 
implemented  within  90  days  | 

.Amendment  No.  66 

Facility  Operating  License  No.  NPF-  k 


58.  This  amendment  revised  the  ; 

Technical  Specifications.  ^ 

Date  of  initial  notice  in  Federal 
Register.  July  8, 1992  (57  FR  30260)  The 
Commission’s  related  evaluation  of  the 
amendment  is  contained  in  a  Safety- 
Evaluation  dated  September  21,  § 

1994. No  significant  hazards 
consideration  comments  received:  No 
Local  Public  Document  Room 
location:  Perry  Public  Library.  3753 
Main  Street.  Perrw  Ohio  44081. 
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Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
May  26, 1994  as  supplemented  July  11, 
1994,  and  August  1, 1994. 

Brief  description  of  amendments: 

Point  Beach  Nuclear  Plant  is  installing 
two  additional  emergency  diesel 
generators  and  reconfiguring  portions  of 
the  4160-Volt  emergency  electrical 
power  system.  The  amendment  revised 
the  Point  Beach  Nuclear  Plant  Technical 
Specifications  (TS)  to  establish  the 
requirements  for  the  electrical  systems 
at  Point  Beach  such  that  the  TS  will 
provide  the  appropriate  guidance  for  all 
interim  configurations  and  the  final 
configuration.  The  majority  of  changes 
were  incorporated  in  TS  Section  15.3.7, 
“Auxiliary  Electrical  Systems.”  Other 
Sections  modified  were  15.3.0,  “General 
Considerations,”  15.3.14,  “Fire 
Protection  System,”  and  15.4.6, 
“Emergency  Power  System  Periodic 
Tests.” 

Date  of  issuance:  September  23, 1994 
Effective  date:  immediately,  to  be 
implemented  within  45  days 
Amendment  Nos.:  152  and  156 
Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  20, 1994  (59  FR  37092) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  23, 
1994.The  July  11, 1994,  and  August  1, 
1994,  submittals  provided  additional 
supplemental  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  ]oseph  P,  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
August  9, 1994,  as  supplemented  on 
August  19, 1994. 

Brief  description  of  amendments: 
These  amendments  revised  the 
Technical  Specifications  (TS)  5.3.4, 
“Steam  and  Power  Conversion 
Systems,”  and  TS  15.3.7,  “Auxiliary 
Electrical  Systems,”  to  increase  the 
allowed  outage  times  lor  one  motor 
driven  auxiliary  feedwater  pump  and 


for  the  standby  emergency  power  for  the 
Unit  1,  Train  B4160  Volt  safeguards  bus 
(A06)  fix)m  7  to  12  days.  The 
amendments  also  modified  TS  15.3.3, 
“Emergency  Core  Cooling  System, 
Auxiliary  Cooling  Systems,  Air 
Recirculation  Fan  Coolers,  and 
Contained  Spray,”  to  provide  the 
clarification  that  the  service  water  pump 
(P-32E)  operating  with  power  supplied 
by  the  Alternative  Shutdown  System  is 
operable  from  offsite  power.  The 
changes  are  one-time  extensions  of 
specific  allowed  outage  times. 

Date  of  issuance:  September  23, 1994 
Effective  date:  immediately,  to  be 
implemented  within  45  days 
Amendment  Nos.:  153  and  157 
Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  19, 1994  (59  FR  42870) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  23, 

1994.The  Au^st  19, 1994,  submittal 
provided  additional  supplemental 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
yocatjon:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
July  18. 1994 

Brief  description  of  amendments:  The 
amendments  changed  Technical 
Specification  15.3.7,  “Auxiliary 
Electrical  System”  to  include  the 
allowed  outage  time  for  one  of  the  four 
connected  station  battery  chargers  and 
subsequent  shutdown  requirements. 

The  amendments  also  revised  the  basis 
for  Section  15.3.7  to  support  the  above 
changes. 

Date  of  issuance:  September  29, 1994 
Effective  date:  immediately,  to  be 
implemented  within  45  days 
Amendment  Nos.:  154  and  158 
Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  17, 1994  (59  FR  42348) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  29, 

1994.No  significant  hazards 
consideration  comments  received:  No. 


Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241. 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses  And  Final 
Determination  Of  No  Significant 
Hazards  Consideration  And 
Opportunity  For  A  Hearing  (Exigent 
Public  Announcement  Or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission’s  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission’s  rules 
and  regulations  in  10  CFR  Chapter  I. 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Conunission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee’s  facility 
of  the  licensee’s  application  and  of  the 
Commission’s  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant’s  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
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issued  witliout  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated-  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  witli  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission’s  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
November  14, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 


filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings’’  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  Ae  above  date,  the 
Commission  or  an  Atomic  Safety  emd 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  feference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 


provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  EXD  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 

The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
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the  petition  and/cx-  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

Northeeist  Nuclear  Energy  Company,  et 
el..  Docket  No.  50-423, 

MillstoneNnclear  Power  Station,  Unit 
No.  3,  New  London  County,  Connecticut 

Date  of  application  for  amendment: 
September  17, 1994 
Brief  description  of  amendjnent:  The 
amendment  revises  the  Technical 
Specifications  (TS)  Surveillance 
Requirements  4.3.2.2, 4.6.3. 1,  4.7.1.5.2, 
and  4.7.1.2.1.b  by  noting  that 
surveillance  requirement  4.0.4  is  not 
aplicable.  The  amendment  allows  the 
plant  to  enter  Modes  4  and  3.  as 
necessary,  to  perform  the  required 
operability  tests  for  the  Main  Steam 
Isolation  Valves,  the  engineered  safety 
feature  actuation  system  and  the 
turbine-driven  Auxiliary  Feedwater 
pump. 

Date  of  issuance:  September  29, 1994 
Effective  date:  September  29, 1994 
Amendment  No.:  96 
Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
SpecificationsJ’ublic  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  No.  The 
Commission’s  related  evaluation  of  the 
amendment,  finding  of  emergency 
circumstances,  and  final  determinatimr 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  September  29, 1994. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich.  CT 
06360. 

Attorney  for  licensee:  Ms.  L.  M. 

Cuoco,  Senior  Nuclear  Covinsel, 
Northeast  Utilities  Service  Company, 
Post  Office  Box  270,  Hartford,  CT 
06141-0270. 

NBC  Project  Director:  John  F,  Stolz 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  application  for  amendment: 
September  18, 1994 
Brief  description  of  amendment:  The 
amendment  modifies  the  Technical 
Specifications  (TS)  to  add  a  xtote  to  TS 
Table  3.6.3-1,  ’’Primary  Containment 
Isohdtjon  Valves,”  to  allow  operation  of 
the  facility  until  the  next  plant 
shutdown,  but  not  later  than  May  15, 
1995.  without  meeting  the  single-failure 
criterion  for  the  logic  circuit  for 
umtainment  isolation  valves  in  the 
hydraulic  lines  supplying  motive  force  ■ 


for  the  reactor  recirculation  system 
(RRC)  flow  control  valves. 

Date  o/  issuance:  September  29, 1994 

Effective  date:  September  29, 1994 

Amendment  No.:  132 

Facility  Operating  License  No.  NPF- 
21:  The  amendment  revised  the 
Technical  Specificati<»s.  Public 
ccunments  on  proposed  no  significant 
hazards  consideration  comments 
received:  No.  The  Commission’s  related 
evaluation  of  the  amendment,  finding  of 
emergency  circumstances,  and  final 
determination  of  no  significant  hazards 
consideration  are  contained  in  a  Saf^y 
Evaluation  dated  September  29, 1994. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352 

Attorney  for  licensee:  M..H.  Philips, 

Jr.,  Esq.,  Winston  &  Strawn,  1400  L 
Street,  N.W.,  Washington,  D.C.  20005- 
3502. 

NRC  Project  Director;  Theodore  R 
Quay 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  October  1994. 

For  the  Nuclear  Regulatory  Commission 
Jack  W.  Roe, 

Director,  Division  of  BeactonProjects  -  III/ 

I\',  Office  of  Nudear  Reactor  Regulation 
(Doc.  94-25024  Filed  10-11-94:  845  amj 
BILUNG  CODE  759<MN.E 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

NWTRB/DOE  Meeting  on  Thermal 
Management  for  a  High-Level  Waste 
Repository 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board’s  Hydrogeology  & 
Geochemistry  Panel  and  Sti^turai 
Geology  &  Geoengineeiing  Panel  will 
hold  a  joint  meeting  with  the 
Department  of  Energy  (DOE)  on 
Thursday,  November  17,  and  Friday, 
NovembOT  18, 1994,  in  Washin^on  D.C 
The  meeting  will  be  held  at  the  Dupont . 
Plaza  Hotel,  1500  New  Hampshire 
Avenue,  NW,  Washington,  DC  20036; 
Tel  (800)  841-0003  or  (202)  483-6000; 
Fax  (202)  328-3265.  Tite  meeting, 
which  is  open  to  the  public,  will  run 
from  8:00  A.M.  to  5:00  P.M.  on 
Thursday,  November  17,  then  continue 
on  Friday,  November  18,  from  8:00  A.M, 
to  no(m.  ’ 

The  purpose  of  the  meeting  is  to 
review  theomal  management  issues 
related  to  the  high-level  radioactive 
waste  repository  proposed  for  Yucca 
Mountain,  Nevada.  Ifrtntary  issues  to  be 


discussed  at  the  meeting  are  the  DOE’s 
emerging  waste  isolation  ^rategy,  the 
key  thermal  decisions  to  be  made  and 
the  decision-making  process  involved, 
and  pot^tial  programmatic  risks  related 
to  the  DOE’s  thermal  management 
strategy.  Representatives  from  the  DOE, 
its  contractors,  and  other  organizations 
have  been  invited  to  participate. 

issues  to  be  discussed  on  the  first  day 
include  alternative  thermal  management 
strategies  and  the  Yucca  Mountain  site 
thermal  response.  A  round-table 
discussion  will  close  the  first  day’s 
activities.  On  the  second  day, 
participants  will  define  and  discuss  the 
in-situ  thermal  testing  needs  and 
techniques  for  analyzing  the 
performance  of  the  proposed  repository 
and  the  process  for  making  a  thermal 
management  decision.  The  Nuclear 
Regulatory  Commission  has  been 
invited  to  present  its  perspective  on 
various  safety  issues.  A  wrap-up  session 
with  summary  presentations  fr^ 
participants  will  end  the  meeting  at 
noon. 

The  Nuclear  Waste  Technical  Review 
Broad  was  created  in  the  1987  Nudear 
Waste  Policy  Amendments  Act  to 
evaluate  the  technical  and  scientific 
activities  of  the  DOE’s  civilian 
radioactive  waste  management  program, 
including  site  characterization,  storage, 
and  transport.  A  site  at  Yucca  Mountain, 
Nevada,  currently  is  being  characterized 
by  the  DOE  for  its  suitability  as  the 
possible  location  of  a  permanent 
repository  for  civilian  spent  fuel  and 
defense  high-level  waste. 

Transcripts  of  the  meeting  will  be 
available  on  computer  disk  or  on  a 
library-loan  basis  in  paper  format  from 
Victoria  Reidi,  Board  librarian, 
beginning  December  30, 1994.  For 
further  information,  contact  Frank 
Randall,  External  Affairs,  Nudear  Waste 
Technical  Review  Board,  1100  Wilson 
Boulevard,  Suite  910,  Arlington, 
Virginia  22209;  (703)  235-4473. 

Dated;  Octobers,  1994. 

William  Barnard, 

Executive  Director,  Nuclear  Waste  Technkxit 
Review  Board. 

IFR  Doc  94-25106  Filed  10-1 1-94;  8;4S  am] 
aiLLINO  CODE  eaZO-AM-M 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Meetings 

N(<ice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday,  October  25-28, 1994,  at  the 
Madison  Hotel,  ISth  &  M  Streets. 
Northwest,  Waidiington,  DC. 
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The  Full  Commission  will  convene  at 
9:00  a.m.  on  October  25, 1994,  and 
adjourn  at  approximately  5:00  p.m.  On 
Wednesday,  October  26, 1994,  the 
meeting  will  convene  at  9:00  a.m.  and 
adjourn  at  noon.  The  meetings  will  be 
held  in  Executive  Chambers  1,2,  and  3 
each  day. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young, 

Executive  Director. 

(FR  Doc.  94-25103  Filed  10-11-94;  8:45  am) 
BILUNG  CODE  6820-BW-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s). 

(1)  Collection  title:  Lag  Service 
Reports. 

(2)  Forin(s)  submitted:  AA-12,  G-88A. 

(3)  OMB  number:  3220-0005. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Businesses  or  other 
for-profit. 

(8)  Estimated  annual  number  of 
respondents:  740. 

(9)  Total  annual  responses:  1,200. 

(10)  Average  time  per  response: 
0.10000  hours. 

(11)  Total  annual  reporting  hours: 

120. 

(12)  Collection  description:  The 
reports  obtain  the  current  service  and 
compensation  of  an  employee  not  yet 
reported  to  the  Railroad  Retirement 
Board.  This  lag  information  is  used  to 
determine  eligibility  for  and  amount  of 
annuity  applied  for  and  to  pay  benefits 
due  on  a  deceased  employee’s  earnings 
records. 

Additional  Information  or  Comments: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 


Retirement  Board.  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  3002,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dennis  Eagan, 

Clearance  Officer. 

(FR  Doc.  94-25094  Filed  10-11-94;  8:45  am) 
BILUNG  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-20601;  File  No.  812-9162] 

First  ING  Life  Insurance  Company  of 
New  York  et  al. 

October  5, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”  of  “Commission”). 
ACTION:  Notice  of  Application  for 
Exemptions  imder  the  Investment 
Company  Act  of  1940  (the  “1940  Act”). 

APPLICANTS:  First  ING  Life  Insurance 
Company  of  New  York  (“First  ING 
Life”),  First  ING  of  New  York  Separate 
Account  Al  (the  “Account”),  any  other 
separate  account  established  by  First 
ING  Life  in  the  future  to  support  certain 
deferred  variable  annuity  contracts 
issued  by  First  ING  Life  (“Other 
Account”;  together  with  the  Account, 
the  “Separate  Account,”  imless  the 
context  otherwise  requires),  and  SLD 
Equities,  Inc.  (“SLD  Equities”). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  fi'om  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  deduction  of 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Account  in 
connection  with  the  offering  of  certain 
deferred  variable  annuity  contracts 
issued  by  First  ING  Life  through  the 
Account  (the  “Account  Contracts”). 
Applicants  also  seek  an  order  to  permit 
the  deduction  of  a  mortality  and 
expense  risk  charge  from  the  assets  of 
the  Account  and  of  any  Other  Account 
in  connection  with  the  offering  of 
deferred  variable  annuity  contracts 
issued  by  First  ING  Life  through  the 
Account  or  any  Other  Account, 
respectively,  which  contracts  are  offered 
on  a  basis  that  is  similar  in  all  material 
respects  to  the  basis  on  which  the 
Account  Contracts  are  offered  (the 
“Other  Contracts”;  together  with  the 
Account  Contracts,  the  “Contracts,” 
unless  the  context  otherwise  requires). 
FILING  DATE:  The  application  was  filed 
on  August  15, 1994. 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  October  31, 
1994  and  must  be  accompanied  by  proof 
of  service  on  Applicants  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer’s  interest,  the 
reasons  for  the  request,  and  the  issues 
contested.  Persons  may  request  i 

notification  of  a  hearing  by  writing  to  j 
the  SEC’s  Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549. 

Applicants,  225  Broadway,  Suite  1901, 
New  York,  New  York  10017. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Christopher  Sprague,  Senior  Counsel, 
at  (202)  942-0670,  or  Brenda  D.  Sneed. 
Assistant  Director,  at  (202)  942-0670, 
Office  of  Insurance  Products,  Division  of 
Investment  Management. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  sununary  of  the 
Application.  The  complete  Application 
is  available  for  a  fee  from  the 
Commission’s  Public  Reference  Branch. 

Applicants’  Representations 

1.  First  ING  Life  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  New  York,  and  is  the  depositor 
and  sponsor  of  the  Account.  First  ING 
Life  may  establish  one  or  more  Other 
Accounts  in  the  futiue,  for  which  it  will 
serve  as  sponsor  atid  depositor. 

2.  First  ING  Life  established  the 
Account  on  March  15, 1994  imder  the 
laws  of  New  York  pursuant  to  a 
resolution  of  its  Board  of  Directors.  The 
Account  is  a  segregated  asset  account  of 
First  ING  Life,  and  is  registered  under 
the  1940  Act  as  a  unit  investment  trust. 
The  underlying  investment  media  for 
the  Account  will  be  Neuberger  & 

Berman  Advisers  Management  Trust, 
Van  Eck  Investment  Trust,  Fidelity 
Variable  Insurance  Products  Fund, 
Fidelity  Variable  Insurance  Products 
Fund  II,  Alger  American  Fund  and 
INVESCO  Variable  Investment  Funds 
(each,  a  “Fund”).  Each  Fund  is 
registered  under  the  1940  Act  as  an 
open-end  management  investment 
company. 

3.  SLD  Equities,  a  registered  broker- 
dealer,  will  be  the  principal  underwriter 
of  the  Account  Contracts.  SLD  Equities 
may  act  as  a  principal  underwriter  for 
any  Other  Contracts  issued  by  First  ING 
Life  in  the  future. 
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4.  The  Contracts  provide  retirement 
payments  or  other  long-term  benefits  for 
persons  covered  under  plans  qualified 
for  federal  inccmae  tax  advantages 
available  under  the  Internal  Revenue 
Code  of  19ft6  and  for  persons  desiring 
such  benefits  who  do  not  qualify  for 
such  tax  advantages.  Holders  of  the 
Contracts  will  direct  purchase  payments 
to  one  of  several  Divisions  of  the 
Separate  Account  to  the  Guaranteed 
Interest  Division  (which  is  part  of  First 
INC  Life’s  gerterai  account).  Payments 
directed  to  the  Separate  Account  then 
will  be  invested  by  the  Divisions  in 
shares  of  corresponding  portfolios  of  the 
Funds 

5.  The  minimum  initial  purchase 
payment  for  a  Contract  is  $5,000  for  a 
non-qualified  Contract  and  $1,000  for  a 
qualified  Contract.  The  minimum 
additional  purchase  payment  is  $500  for 
a  non-quaiified  Contract,  $250  for  a 
qualified  Contract,  and  $90  for  a 
qualified  Contract  on  a  monthly 
program  of  purchase  payments. 

6.  No  fiwnt-end  sales  charge  will  be 
imposed  when  purchase  payments  are 
applied  under  the  Contracts.  However,  a 
surrender  charge  will  he  assessed  if  the 
Contract  is  surrendered  or  partial 
withdrawals  exceeding  certain  amounts 
are  taken  during  the  six  year  period 
from  the  date  First  INC  life  receives  and 
accepts  each  purchase  payment.  The 
surrender  charge  is  determined  by  the 
number  of  Contract  anniversaries  that 
have  passed  since  the  purchase  payment 
that  is  being  withdrawn  was  made.  The 
charge  is  7%  if  no  Contract  anniversary 
has  passed  with  respect  to  the  payment. 
6%  if  one  Contract  Anniversary  has 
passed,  and  declines  by  1%  per  year 
thereafter.  No  surrender  charge  applies 
to  a  purchase  payment  that  has  been 
held  for  6  Contract  anniversaries  or 
more.  In  no  event  is  the  surrender 
charge  greater  than  the  amount 
withdrawn.  Proceeds  from  the  surrender 
charge  may  not  cover  the  expected  costs 
of  distributing  tlie  Contracts.  Any 
shortfall  will  be  recovered  from  First 
ING  Life’s  general  assets,  which  may 
include  revenue  from  the  proposed 
mortality  and  expense  risk  charge. 

7.  The  administrative  charges  to  be 
assessed  will  be  (a)  an  annual 
administrative  charge  of  $30  per 
Contract  year,  during  the  accumulation 
period  only,  if  total  purchase  payments 
paid  in  the  first  Contract  year  are  less 
than  $100,000,  and  (b)  a  daily  asset 
charge,  at  an  annual  effec'tive  rate  of 
0.15%  assessed  against  each  Division  of 
the  Separate  Account,  during  both  the 
accumulation  and  annuity  periods.  First 
ING  Life  guarantees  that  it  will  not  raise 
these  administrative  chaiges  for  the 
duration  of  the  Contracts.  First  ING  Life 


also  represents  that  it  does  not  expect 
that  the  total  revenues  from  the 
administrative  charges  will  be  greater 
than  the  total  expected  cost  of 
administering  tire  Contracts,  on  average, 
excluding  costs  that  are  properly 
categorized  as  distribution  expenses, 
over  the  period  that  the  Contracts  are  in 
force. 

8.  If  more  than  one  demand  partial 
withdrawal  occurs  during  a  Contract 
year,  there  will  be  a  charge  of  the  lesser 
of  $25  or  2%  of  the  amount  withdrawn  - 
for  each  additional  demand  partial 
withdrawal.  In  addition,  each  transfer  In 
excess  of  12  in  a  Contract  year  will  be 
subject  to  a  charge  of  $25.  Applicants 
indicate  that  the  partial  withdrawal 
transaction  charge  and  excess  transfer 
charge  will  meet  the  “at  cost” 
requirement  of  Rule  26a-l  under  the 
1940  Act. 

9.  First  INC  Life  will  assume  certain 
risks,  described  below,  in  cmmection 
with  its  sale  of  the  Contracts. 
Accordingly,  First  ING  Life  prop<rees  to 
receive  compensation  for  assuming 
these  risks  by  deducting,  from  the  assets 
of  the  Separate  Account,  a  daily  asset 
charge  for  mortality  and  expense  risks. 

10.  First  ING  Life  will  assume  several 
mortahty  risks  under  the  Cmitracts. 

First,  First  ING  Life  will  assume  a 
mortality  risk  by  its  contractual 
obligation  to  pay  a  death  benefit  to  the 
beneficiary  if  the  Owner  dies  prior  to 
the  annuity  date.  Hie  Contracts  provide 
a  death  b^efit  that  is  the  greater  of;  (a) 
the  accumulation  value  at  the  time  of 
death  and  (b)  the  step-up  benefit  plus 
purchase  payments  made,  less  partial 
withdrawals  and  any  surrender  and 
partial  withdrawal  transaction  charges 
taken  since  the  last  slep-up  anniversary. 
Second,  First  ING  Life  assumes  a 
mortality  risk  arising  from  the  fact  that 
the  Contract  does  not  impose  any 
surrender  charge  on  the  death  benefit. 
Third,  First  ING  Life  assumes  an 
additional  mortality  risk  by  its 
contractual  obligation  to  continue  to 
make  annuity  payments  for  the  entire 
life  of  tile  Annuitant  under  annuity 
options  involving  life  contingencies. 

This  assures  each  Annuitant  that  neither 
the  Annuitant’s  own  longevity  nor  an 
improvement  in  life  expectancy 
generally  will  have  an  adverse  effect  on 
the  annuity  payments  received  under  a 
Contract.  This  relieves  the  Annuitant 
from  the  risk  of  outliving  the  amounts 
accumulated  for  retirement.  At  the  same 
time,  First  ING  Life  assumes  the  risk 
that  Annuitants  as  a  group  would  live 

a  longer  time  than  First  ING  Life's 
annuity  tables  predict,  which  would 
require  First  ING  Life  to  pay  out  more 
in  annuity  inconre  than  piaiuied.  The 
Contracts  contain  annuity  tables  that  are 


based  on  the  19B3a  Individual  Annuity 
Mortality  Table  and,  for  variable 
annuity  options,  alternative  net 
investment  factors  of  3%  or  5%  and,  for 
fixed  annuity  options,  and  interest  rate 
of  3%.  First  ING  Life  guarantees  these 
annuity  tables  for  the  life  of  a  Contract. 

11.  In  addition  to  mortality  risks.  First 
ING  life  will  assume  an  expense  risk 
under  the  Contracts.  This  is  because  the 
administrative  charges  under 
outstanding  Contracts,  which  cannot  be 
raised,  may  be  insufficient  to  covrer 
actual  administrative  expenses. 

12.  In  order  to  receive  compensation 
for  assuming  these  mortality  and 
expense  risks.  First  ING  Life  will  assess 
the  Separate  Account  with  a  daily 
charge  for  mortality  and  expense  risks  at 
an  annual  aggregate  rate  of  1.25% 
Approximately  0.90%  of  this  annual 
charge  is  allocated  to  the  mortality  risks 
that  First  D'JG  Life  will  assume,  and 
0.35%  is  allocated  to  the  expense  risks 
that  First  ING  Life  will  assume. 

13.  If  the  administrative  charges  and 
the  mortality  and  expense  risk  barges 
are  insufficient  to  cover  the  expenses 
and  costs  assumed,  the  loss  will  be 
borne  by  First  ING  Life.  Conversely,  if 
the  amounts  deducted  prove  more  than 
sufficient,  the  excess  will  be  profit  to 
First  ING  Life.  First  ING  Life  will  likely 
earn  a  profit  from  the  mortality  and 
expense  risk  charge. 

Applicants’  Legal  Analysis 

1.  Applicants  request  exemptions 
from  S^e^ions  26{a)(2KC)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  necessary  to 
permit  the  deduction  of  the  mortality 
and  expense  risk  charge  from  the  assets 
of  the  ^parate  Account  under  the 
Contracts.  Applicants  state  that  the 
terms  of  the  relief  requested  with 
respect  to  any  Other  Contracts  funded 
by  the  Account  or  any  Other  Account, 
in  the  future,  are  consistent  with  the 
standards  set  forth  in  Section  6(c)  of  the 
1940  Act.  Applicants  state  that,  without 
the  requested  relief.  Applicants  would 
have  to  request  and  obtain  exemptive 
relief  in  connection  with  Other 
Contracts  under  certain  circumstances. 
Any  such  additional  request  for 
exemption  would  present  no  is.sues 
under  the  1940  Act  that  have  not 
already  been  addressed  in  this 
application.  Applicants  submit  that  the 
requested  relief  is  appropriate  in  the 
public  interest,  because  it  would 
promote  competitiveness  in  the  variable 
annuity  contract  market  by  eliminating 
the  need  for  First  ING  Life  to  file 
redundant  exemptive  applications, 
thereby  reducing  its  administrative 
expenses  and  maximizing  the  efficient 
use  of  its  resources.  The  delay  and 
expense  involved  in  having  to 
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repeatedly  seek  exemptive  relief  would 
impair  First  ING  Life’s  ability  to 
effectively  take  advantage  of  business 
opportunities  as  they  arise.  Applicants 
further  submit  that  the  requested  relief 
is  consistent  with  the  purposes  of  the 
1940  Act  and  the  protection  of  investors 
for  the  same  reasons.  If  First  ING  Life 
were  required  to  repeatedly  seek 
exemptive  relief  with  respect  to  the 
same  issues  addressed  in  this 
application,  investors  would  not  receive 
any  benefit  or  additional  protection 
thereby.  Indeed,  they  mi^t  be 
disadvantaged  as  a  result  of  First  ING 
Life’s  increased  overhead  expenses. 

Thus,  Applicants  believe  that  the 
requested  exemption  id  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Sections  26(a)(2)(C)  and  27(c)(2) 
prohibit  a  registered  unit  investment 
trust  and  any  depositor  or  underwriter 
thereof  from  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  are  deposited  with  a 
trustee  or  custodian  having  the 
qualifications  prescribed  by  Section 
26(a)(1)  of  the  1940  Act  and  are  held 
under  an  agreement  that  provides  that 
no  payment  to  the  depositor  or  principal 
underwriter  shall  be  allowed  except  as 

a  fee,  not  exceeding  such  reasonable 
amount  as  the  Commission  may 
prescribe,  for  bookkeeping  and  other 
administrative  services. 

3.  Applicants  have  concluded  that  the 
mortality  and  expense  risk  charge  of 
1.25%  is  reasonable  in  relation  to  the 
risks  assumed  by  First  ING  Life  under 
the  Contracts  and  reasonable  in  amount 
as  determined  by  industry  practice  with 
respect  to  comparable  annuity  products. 
Applicants  state  that  these 
determinations  are  based  on  their 
analysis  of  publicly  available 
information  about  similar  industry 
practices,  and  by  taking  into 
consideration  such  factors  as  current 
charge  levels  and  benefits  provided,  the 
existence  of  expense  charge  guarantees, 
and  guaranteed  annuity  rates.  First  ING 
Life  undertakes  to  maintain  at  its  home 
office,  and  make  available  to  the 
Commission  and  its  staff  upon  request, 
a  memorandum  setting  forth  in  detail 
the  methodology  used  in  making  the 
foregoing  determinations. 

4.  The  surrender  charge  may  be 
insufficient  to  cover  all  costs  relating  to 
the  distribution  of  the  Contracts.  In  that 
event,  if  a  profit  is  realized  from  the 
mortality  and  expense  risk  charge,  all  or 
a  portion  of  such  profit  may  be  offset  by 
distribution  expenses  not  reimbursed  by 
the  surrender  charge.  Notwithstanding 
the  foregoing,  First  ING  Life  has 


concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Separate  Account  and 
Owners.  First  ING  Life  also  represents 
that  it  will  maintain  at  its  home  office, 
and  make  available  on  request  to  the 
Commission  and  its  staff,  a 
memorandum  setting  out  the  basis  for 
such  conclusion. 

5.  First  ING  Life  also  represents  that  the 
Separate  Account  will  invest  only  in  an 
underlying  mutual  fund  which  undertakes, 
in  the  event  it  should  adopt  any  plan  under 
Rule  12b-l  under  the  1940  Act  to  finance 
distribution  expenses,  to  have  such  plan 
formulated  and  approved  by  a  board  of 
directors,  a  majority  of  the  members  of  which 
are  not  “interested  persons”  of  such  fund 
within  the  meaning  of  Section  2(a)(19)  of  the 
1940  Act. 

Applicants’  Conclusion 

Applicants  submit  that,  for  all  of  the 
reasons  stated  herein, the  requested 
exemptions  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act  meet  the 
standards  set  out  in  Section  6(c)  of  the 
1940  Act.  Applicants  assert  that  the 
exemptions  requested  are  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-25187  Filed  10-11-94;  8:45  am) 
BILUNG  CODE  BOIO-m-M 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer:  David 
T.  Copenhafer,  (202)  942-8800 
Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 
Extensions: 

Rule  206(4)-2— File  No.  270-217 
Rule  02  and  Forms  4-R,  5-R,  6-R  and 
7-R— File  No.  270-214 
Form  2-E^— File  No.  270-222 
Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.),  that  the  Securities 
and  Exchange  Commission 
(“Commission”)  has  submitted  to  the 
Office  of  Management  and  Budget 
approval  for  extensions  on  the  following 
previously  approved  rules  and  forms: 

Rule  206(4)-2  governs  the  custody  or 
possession  of  funds  or  securities  by 
registered  investment  advisers.  There 


are  approximately  604  registrants 
subject  to  rule  206(4)— 2  for  a  total  of 
75,500  burden  hours. 

Rule  0-2  requires  certain  non-resident 
persons  to  furnish  to  the  Commission  a 
written  irrevocable  consent  and  power 
of  attorney  that  designates  the 
Commission  as  an  agent  for  service  of 
process,  and  that  stipulates  and  agrees 
that  any  civil  suit  or  action  against  such 
person  may  be  commenced  by  service  of 
process  on  the  Commission.  Regulations 
279.4,  279.5,  279.6,  and  279.7  designate 
Forms  4-R,  5-R,  6-R,  and  7-R  as  the 
irrevocable  appointments  of  agent  for 
service  of  process,  pleadings  and  other 
papers  to  be  filed  by  an  individual 
nonresident  adviser  or  an 
unincorporated  nonresident  investment 
adviser,  a  partnership  nonresident 
investment  adviser,  or  a  nonresident 
general  partner  of  an  investment 
adviser,  or  a  nonresident  “managing 
agent”  of  an  unincorporated  investment 
adviser,  respectively,  which  is 
registered  or  applying  for  registration 
with  the  Commission  as  an  investment 
adviser.  There  are  approximately  300 
registrants  subject  to  rule  0-2  for  a  total 
of  300  bmden  hours. 

Form  2-E  is  the  form  that  a  small 
business  investment  company  that  has 
engaged  in  a  limited  offering  of  its 
securities  uses  to  report  semiannually 
the  progress  of  the  ofiering,  including 
the  number  of  shares  sold.  Each 
respondent  spends  approximately  10 
hours  annually  reporting  on  Form  2-E. 

Direct  general  comments  to  the  Desk 
Officer  for  the  Securities  and  Exchange 
Commission  at  the  address  below. 

Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with  the 
Commission  rules  and  forms  to  David  T. 
Copenhafer.  Acting  Director,  Office  of 
Information  Technology,  Seciirities  and 
Exchange  Commission.  450  Fifth  Street, 
N.W.,  Washington,  D.C  20549  and  Desk 
Officer  for  the  Securities  and  Exchange 
Commission.  (Project  Numbers  3235- 
0241,  3235-0240,  and  3235-0233), 
Office  of  Management  and  Budget. 
Room  3208,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 

Dated:  September  30, 1994. 

Margaret  H.  McFarland, 

Deputy  Secretary 

IFR  Doc.  94-25181  Filed  10-11-94;  8:45  am) 
BILUNG  CODE  8010-B1-M 
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[Rel.  No.  IC-20598;  International  Series 
Release  No.  724;  File  No.  812-9182] 

The  Standard  Bank  of  South  Africa; 
Notice  of  Application 

October  4, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANT:  The  Standard  Bank  of  South 
Africa,  Ltd.  (“SBSA”). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  granting  an 
exemption  from  section  17(f)  of  the  Act. 
SUMMARY  OF  APPLICATION:  SBSA  requests 
an  order  that  would  permit  certain  of  its 
subsidiaries  to  act  as  custodian  or 
subcustodian  for  investment  company 
assets  in  certain  African  countries. 

FILING  DATE:  The  Application  was  filed 
on  August  19, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  31, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  E)C  20549. 
Applicant,  Standard  Bank  Centre,  9th 
Floor — 5  Simmonds  Street, 

Johannesburg  2001,  South  Africa;  do 
Wallace  L.  Timmeny,  Esq.,  and  Clive 
R.G.  O’Grady,  Esq.,  McGuire,  Woods, 
Battle  &  Boothe,  1627  Eye  Street,  NW., 
Suite  1000,  Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  W.  Paulson,  Staff  Attorney,  at 
(202)  942-0147  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC’s  Public 
Reference  Branch. 

Applicant’s  Representations 

1.  SBSA  is  a  company  organized  and 
existing  under  the  laws  of  South  Africa. 


SBSA  is  authorized  and  regulated  in 
South  Africa  by  the  Office  of  Banks, 
Registrar  of  Banks  of  South  Africa.  As  of 
December  31, 1993,  SBSA  had 
shareholders’  equity  of  3.3  billion  South 
African  Rand  (U.S.$945  million). 

2.  SBSA  requests  an  order  to  permit 
it,  as  the  custodian  or  subcustodian  of 
foreign  securities,  cash,  and  cash 
equivalents  (collectively  the  “Assets”) 
of  investment  companies  (other  than 
investment  companies  registered  under 
section  7(d)  of  the  Act),  to  maintain 
such  assets  in  the  custody  of  Stanbic 
Merchant  Bank  of  Nigeria,  Ltd.  and 
Merchant  Bank  (Ghana),  Ltd. 
(collectively,  the  “Foreign  Affiliates”). 

3.  SBSA  is  a  wholly-owned  subsidiary 
of  Standard  Bank  Investment 
Corporation,  Ltd,  (“SBIC”).  SBIC  owns 
40  percent  of  the  voting  stock  of  Stanbic 
Merchant  Bank  of  Nigeria,  Ltd.  and  30 
percent  of  the  voting  stock  of  Merchant 
Bank  (Ghana),  Ltd.  Each  Foreign 
Affiliate  is  a  bank  incorporated  under 
the  laws  of  a  country  other  than  the 
United  States  and  is  regulated  as  such 
by  the  relevant  country’s  government  or 
an  agency  thereof. 

Applicant’s  Legal  Analysis 

1.  Section  17(f)  of  the  Act  provides 
that  a  registered  investment  company 
may  place  and  maintain  its  securities 
and  similar  assets  in  the  custody  of  a 
bank,  or  banks  meeting  the  requirements 
of  section  26(a)  of  the  Act,  a  member 
firm  of  a  national  securities  exchange, 
the  investment  company  itself,  or  a 
system  for  the  central  handling  of 
securities  established  by  a  national 
securities  exchange.  Section  2(a)(5)  of 
the  Act  defines  “bank”  to  include 
banking  institutions  organized  under 
the  laws  of  the  United  States,  member 
banks  of  the  Federal  Reserve  System, 
and  certain  other  banking  institutions  or 
trust  companies  doing  business  under 
the  laws  of  any  state  or  of  the  United 
States.  Neither  SBSA  nor  the  Foreign 
Affiliates  falls  within  the  definition  of 
“bank”  as  that  term  is  defined  in  the 
Act. 

2.  Rule  17f-5  specifies  entities  located 
outside  the  United  States  that  are 
eligible  to  serve  as  custodian  for 
investment  company  assets.  One  such 
entity  is  a  banking  institution  or  trust 
company  incorporated  or  organized 
under  the  laws  of  a  country  other  than 
the  United  States  that  is  regulated  as 
such  by  the  country’s  government  or  an 
agency  thereof  and  that  has 
shareholders’  equity  in  excess  of  U.S. 
$200  million.  SBSA  qualifies  as  an 
eligible  foreign  custodian.  The  Foreign 
Affiliates  do  not  qualify  as  eligible 
foreign  custodians  under  rule  17f-5 
only  because  they  do  not  meet  the 


minimum  shareholders’  equity 
requirement. 

Applicant’s  Conditions 

SBSA  agrees  that  an  order  granting 
the  requested  relief  may  be  conditioned 
upon  the  following: 

1.  The  proposed  foreign  custody 
arrangements  regarding  the  Foreign 
Affiliates  satisfy  the  requirements  of 
rule  17f-5  in  all  respects  other  than  the 
Foreign  Affiliates’  level  of  shareholders’ 
equity. 

2.  SBSA  will  deposit  the  Assets  with 
a  Foreign  Affiliate  only  in  accordance 
with  an  agreement  (the  “Agreement”) 
required  to  remain  in  effect  at  all  times 
during  which  the  Foreign  Afilliate  fails 
to  satisfy  the  requirements  of  rule  17f- 
5.  Each  Agreement  will  be  a  three-party 
agreement  among  SBSA,  the  Foreign 
Affiliate  and  the  U.S.  investment 
company  (or  its  custodian).  Under  the 
Agreement,  SBSA  will  undertake  to 
provide  specified  custodial  or 
subcustodial  services  for  a  U.S. 
investment  company  or  its  custodian, 
and  will  delegate  to  the  Foreign  Affiliate 
such  of  the  duties  and  obligations  of 
SBSA  as  will  be  necessary  to  permit  the 
Foreign  Affiliate  to  hold  in  custody  the 
U.S.  investment  company’s  Assets  in 
the  relevant  country.  The  Agreement 
will  further  provide  that  SBSA  will  be 
liable  for  any  loss,  damage,  cost, 
expense,  liability,  or  claim  arising  out  of 
or  in  connection  with  the  performance 
by  the  Foreign  Affiliate  of  its 
responsibilities  under  the  Agreement  to 
the  same  extent  as  if  SBSA  had  been 
required  to  provide  custody  services 
under  such  agreement. 

3.  SBSA  currently  satisfies  and  will 
continue  to  satisfy  the  minimum 
shareholders  equity  requirement  set 
forth  in  rule  17f-5(c)(2)(i)  under  the  Act. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-25188  Filed  lD-11-94;  8:45  am) 
BILLING  CODE  8010-01-M 


[Rel.  No.  iC-20599;  International  Series 
Release  No.  725;  File  No.  812-9184] 

The  Standard  Bank  of  South  Africa; 
Notice  of  Application 

October  4, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Exemption  imder  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANT:  The  Standard  Bank  of  Soutli 
Africa.  Ltd.  (“SBSA”). 
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RELEVANT  ACT  SECTtONS:  Order  requested 
under  section  6(c)  of  the  Act  granting  an 
exemption  from  section  17(f)  of  the  Act. 
SUMMARY  OF  APPUCAHON:  SBSA  requests 
an  order  that  would  permit  certain  of  its 
subsidiaries  to  act  as  custodian  or 
subcustodian  for  investment  company 
assets  in  certain  African  countries. 

FILING  DATl:  The  Application  was  filed 
on  August  19, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
October  31, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  E)C  20549. 
Applicant,  Standard  Bank  Centre,  9th 
Floor — 5  Simmonds  Street, 

Johannesburg  2001,  South  Africa;  do 
Wallace  L.  Timmeny,  Esq.,  and  Clive 
R.G.  O’Grady,  Esq,,  McGuire,  Woods, 
Battle  &  Boothe,  1627  Eye  Street,  NW., 
Suite  1000,  Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  W.  Paulson,  Staff  Attorney,  at 
(202)  942-0147  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC’s  Public 
Reference  Branch. 

Applicant’s  Representations 

1.  SBSA  is  a  company  organized  and 
existing  under  the  laws  of  South  Africa. 
SBSA  is  authorized  and  regulated  in 
South  Africa  by  the  Office  of  Banks, 
Registrar  of  Baiiks  of  South  Africa.  As  of 
December  31, 1993,  SBSA  had 
shareholders’  equity  of  3.3  billion  South 
African  Rand  (U.S.  $925  million). 

2.  SBSA  requests  an  order  to  permit 
it,  as  the  custodian  or  subcustodian  of 
foreign  securities,  cash,  and  cash 
equivalents  (collectively  the  “Assets”) 
of  investment  companies  (other  than 
investment  companies  registered  under 
section  7(d)  of  the  Act),  to  maintain 
such  assets  in  the  custody  of  the 


following  entities:  Stanbic  Bank 
Botswana,  Ltd.,  Stanbic  Bank  Kenya, 

Ltd.,  Standard  Bank  Namibia,  Ltd., 
Stanbic  Bank  Uganda,  Ltd.,  Stanbic 
Bank  Swaziland,  Ltd.,  Stanbic  Bank 
Zaire,  s.z.a.r.1.,  Stanbic  Bank  Zambia, 
Ltd.,  and  Stanbic  Bank  Zimbabwe,  Ltd. 
(collectively,  the  “Foreign  Affiliates”). 

3.  The  Foreign  Affiliates  are  direct 
subsidiaries  of  Applicant  or  SBIC  Africa 
Holdings,  Ltd.  (“SBIC  Africa”).  SBSA  is 
a  wholly-owned  subsidiary  of  Standard 
Bank  Investment  Corporation,  Ltd. 
(“SBIC”)  and  SBIC  AMca  is  a  wholly-  • 
owned,  direct  subsidiary  of  SBIC  Each 
Foreign  Affiliate  is  a  bank  incorporated 
under  the  laws  of  a  country  other  than 
the  United  States  and  is  regulated  as 
such  by  the  relevant  country’s 
government  or  an  agency  thereof. 

Applicant’s  Legal  Analysis 

1.  Section  17(f)  of  the  Act  provides 
that  a  registered  investment  company 
may  place  and  maintain  its  securities 
and  similar  assets  in  the  custody  of  a 
bank  or  banks  meeting  the  requirements 
of  section  26(a)  of  the  Act,  a  member 
firm  of  a  national  securities  exchange, 
the  investment  company  itself,  or  a 
system  for  the  central  handling  of 
securities  established  by  a  national 
securities  exchange.  Section  2(a)(5)  of 
the  Act  defines  “bank”  to  include 
banking  institutions  organized  under 
the  laws  of  the  United  States,  member 
banks  of  the  Federal  Reserve  System, 
and  certain  other  banking  institutions  or 
trust  companies  doing  business  iinder 
the  laws  of  any  state  or  the  United 
States.  Neither  SBSA  nor  the  Foreign 
Affiliates  falls  within  the  definition  of 
“bank”  as  that  term  is  defined  in  the 
Act. 

2.  Rule  17F-5  specifies  entities 
located  outside  the  United  States  that 
are  eligible  to  serve  as  custodian  for 
investment  company  assets.  One  such 
entity  is  a  banking  institution  or  trust 
company  incorporated  or  organized 
under  the  laws  of  a  country  other  than 
the  United  States  that  is  regulated  as 
such  by  the  country’s  government  or  an 
agency  thereof  and  that  has 
shareholders’  equity  in  excess  of  U.S. 
$200  million.  SBSA  qualifies  as  a  an 
eligible  foreign  custoffian.  The  Foreign 
Affiliates  do  not  qualify  as  eligible 
foreign  custodian  under  rule  17f-5  only 
because  they  do  not  meet  the  minimum 
shareholders’  equity  requirement. 

Applicant’s  Conditions 

SBSA  agrees  that  an  order  granting 
the  requested  relief  may  be  conditioned 
upon  the  followinjg: 

1.  The  proposed  foreign  custody 
arrangements  regarding  the  Foreign 
Affiliates  satisfy  the  requirements  of 


rule  17f-5  in  all  respects  other  than  the 
Foreign  Affiliates’  level  of  shareholders’ 
equity. 

2.  SBSA  will  deposit  the  Assets  with 
a  Foreign  Affiliate  only  in  accordance 
with  an  agreement  (the  “Agreement”) 
required  to  remain  in  effect  at  all  times 
during  which  the  Foreign  Affiliate  fails 
to  satisfy  the  requirements  of  rule  17f- 
5.  Each  Agreement  will  be  a  three- party 
agreement  among  SBSA,  the  Foreign 
Affiliate  and  the  U.S.  investment 
company  (or  its  custodian).  Under  the 
Agreement,  SBSA  will  undertake  to 
provide  specified  custodial  or 
subcustodial  services  for  a  U.S. 
investment  company  or  its  custodian, 
and  will  delegate  to  the  Foreign  Affiliate 
such  of  the  duties  and  obligations  of 
SBSA  as  will  be  necessary  to  permit  the 
Foreign  Affiliate  to  hold  in  custody  the 
U.S.  investment  company’s  Assets  in 
the  relevant  country.  The  Agreement 
will  further  provide  that  SBSA  will  be 
liable  for  any  loss,  damage,  cost, 
expense,  liability,  or  claim  arising  out  of 
or  in  connection  with  the  performance 
by  the  Foreign  Affiliate  of  its 
responsibilities  under  the  Agreement  to 
the  same  extent  as  if  SBSA  had  been 
required  to  provide  custody  services 
under  such  agreement. 

3.  SBSA  currently  satisfies  and  will 
continue  to  satisfy  the  minimmn 
shareholders  equity  requirement  set 
forth  in  rule  17f-5(C)(2)(i)  under  the 
Act. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland 
Deputy  Secretary. 

(FR  Doc.  94-25189  Filed  10-11-94;  8:45  ami 
BILUNG  CODE  8010-01-M 


[Rel.  No.  IC-20602;  812-4190] 

WSIS  Series  Trust  et  al.;  Notice  of 
Application 

October  5, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (the  “SEC”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPUCANTS:  WSIS  Series  Trust  (the 
“Trust”),  Wertheim  Schroder 
Investment  Services,  Inc.  (the 
“Adviser”),  and  Wertheim  Schroder  & 
Co.  Incorporated  (the  “Distributor”). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  granting  a  conditional 
exemption  from  sections  2(a)(32), 
2(a)(35, 18(f)(1),  18(g),  18(i),  22(c).  and 
22(d)  of  the  Act,  and  rule  22c-l 
thereunder. 
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SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  certain  open- 
end  management  investment  companies 
to  issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities,  and  assess  and, 
under  certain  circumstances,  waive  a 
contingent  deferred  sales  charge 
(“CDSC”)  on  certain  redemptions  of  the 
shares. 

FILING  DATES:  The  application  was  filed 
on  August  18, 1994,  and  amended  on 
October  3, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  31, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NVV.,  Washington,  DC  20549. 
Applicants,  do  Wertheim  Schroder 
Investment  Services,  Inc.,  787  Seventh 
Avenue,  New  York,  New  York  10019. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  J.  Dwryer,  Staff  Attorney,  at  (202) 
942-0581,  or  C.  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  The  Trust  is  a  registered  open-end 
management  investment  company  that 
currently  offers  shares  in  five  series. 

Each  existing  or  future  series  of  the 
Trust  is  referred  to  herein  as  a  “Fund.” 

2.  The  Adviser  is  a  registered 
investment  adviser  that  serves  as 
investment  adviser  to  all  five  series  of 
the  Trust.  The  Distributor  serves  as 
principal  underwriter  to  the  Trust.  The 
Adviser  is  a  wholly  owned  subsidiary  of 
the  Distributor. 

3.  Applicants  request  that  any  order 
also  apply  to  any  open-end  investment 
company  advis^  by  the  Adviser  or  any 
entity  controlled  by,  or  under  common 
control  with  the  Adviser,  or  for  which 
the  Distributor  or  any  entity  controlled 


by  or  under  common  control  with  the 
Distributor  serves  as  principal 
underwriter  and  that  (a)  hereafter 
becomes  part  of  the  same  "group  of 
investment  companies,”  as  defined  in 
rule  lla-3,  and  (b)  issues  classes  of 
shares  that  are  identical  in  all  material 
respects  to  the  classes  described  in  this 
application. 

4.  Applicants  seek  an  order  to  permit 
each  of  the  Funds  to  offer  multiple 
classes  of  shares  (the  “Multiple  Class 
System”).  The  Funds  initially  will  issue 
four  classes  of  shares.  The  requested 
order  also  will  permit  each  Fund  to 
assess  a  CDSC  on  redemptions  of  certain 
classes  of  shares,  and  waive  the  CDSC 
under  certain  circumstances. 

5.  Class  A  shares  generally  will  be 
offered  at  net  asset  value  plus  a  front- 
end  sales  charge.  Class  A  shares  will  be 
sold  without  a  front-end  sales  charge, 
however,  but  rather  will  be  subject  to  a 
CDSC  if  they  were  purchased  (a)  in  an 
amount  greater  than  a  specified  amount 
(currently  expected  to  be  $1  million)  or 
(b)  with  rile  proceeds  from  the 
redemption  or  sale  of  shares  of  another 
investment  company  (which 
redemption  did  not  result  in  the 
payment  by  the  investor  of  a  CDSC).  The 
CDSC  for  such  Class  A  shares  will  be  at 
an  expected  rate  of  up  to  1%  if  they  are 
redeemed  within  four  years  after 
purchase.  In  addition,  all  Class  A  shares 
will  be  subject  to  a  non-rule  12b-i 
shareholder  servicing  fee  of  up  to  .25% 
of  the  average  daily  net  assets  of  the 
class  annually.. 

6.  Class  B  shares  will  be  offered 
without  a  fitmt-end  sales  charge,  but 
will  be  subject  to  a  CDSC  at  an  expected 
rate  of  up  to  1%  on  redemptions  within 
the  first  year  after  purchase.  In  addition, 
the  shares  will  bear  rule  12b-l 
distribution  fees  of  up  to  .75%  (.50%  in 
the  case  of  some  Funds)  and  a  non-rule 
12b-l  shareholder  servicing  fee  of  up  to 
.25%  of  the  average  daily  net  assets  of 
the  class  annually. 

7.  Class  C  shares  will  be  subject  to  a 
variable  rate  CDSC  (declining  over  tifne) 
for  a  period  of  several  years  after 
purchase.  Applicants  currently  expect 
that  the  percentage  of  the  CDSC 
generally  will  vary  from  6%  for 
redemptions  made  during  the  first  year 
from  initial  purchase  to  1%  for 
redemptions  made  during  the  sixth  year 
from  purchase.  In  addition,' Class  C 
shares  will  bear  rule  12b-l  distribution 
fees  of  up  to  .75%,  and  a  non-rule  12b- 
1  shareholder  servicing  expense  of  up  to 
.25%,  of  the  average  daily  net  assets  of 
the  class  annually.  Class  C  will 
automatically  convert  into  Class  A 
shares  after  a  specified  period  (currently 
expected  to  be  six  years)  from  the  date 
of  purchase. 


8.  Class  D  shares  will  be  offered 
without  any  sales  charges  or  rule  12b- 
1  fees.  Class  D  shares  will  be  offered 
only  to  certain  qualified  institutional 
investors  that  wish  to  make  very  large 
investments.  Investors  eligible  to 
purchase  Class  D  shares  will  include 
tax-qualified  employee  benefit  plans, 
endowment  funds,  foundations,  and 
other  tax-exempt  organizations  and 
certain  insurance  company  separate 
accounts.' 

9.  The  net  asset  value  of  all 
outstanding  shares  of  all  classes  of  a 
Fund  will  be  computed  by  allocating 
gross  income  and  expenses  to  each  class 
based  on  the  net  assets  attrihutable  to 
each  class,  except  for  rule  12b-l  fees, 
shareholder  servicing  expenses,  and 
“Class  Expenses,”  as  defined  in 
condition  1  below, 

10.  Class  C  shares  will  automatically 
convert  into  Class  A  shares  or  shares  of 
classes  created  in  the  future  which  are 
identical  in  all  material  respects  to  the 
Class  A  shares  after  a  specified  period 
(hot  to  exceed  six  years)  following  the 
purchase  date.  Class  C  shares  acquired 
by  exchange  from  Class  C  shares  of 
another  Fund  will  9onvert  into  Class  A 
shares  based  on  the  time  of  the  initial 
purchase.  Class  C  shares  purchased 
through  the  reinvestment  of  dividends 
and  other  distributions  piaid  in  respect 
of  Class  C  shares  will  convert  into  Class 
A  shares  at  the  same  time  as  the  shares 
with  respect  to  which  they  were 
purchased  are  converted. 

11.  Applicants  expect  that  shares  of 
each  Fund  may  be  exchanged  for  shares 
of  the  same  respective  class  in  any  other 
fund,  without  payment  of  an  additional 
sales  charge.  All  exchange  privileges 
applicable  to  each  class  will  comply 
with  rule  lla-3  under  the  Act. 

12.  No  CDSC  will  be  imposed  with 
respect  to:  (a)  redemptions  of  shares  that 
were  purchased  more  than  a  specified 
number  of  years  prior  to  the 
redemptions:  (b)  shares  derived  from 
reinvestment  of  dividends  or  capital 
gain  distributions;  or  (c)  the  amount  that 
represents  an  increase  in  the  value  of 
the  shareholder’s  account  resulting  from 
capital  appreciation.  The  amount  of  the 
CDSC  will  be  calculated  as  the  lesser  of 
the  amount  that  represents  a  specified 
percentage  of  the  net  asset  value  of  the 
shares  at  the  time  of  purchase,  or  the 
amount  that  represents  such  percentage 


'  The  minimum  initial  investment  amount  will  be 
$25,000  or  less  for  Class  A,  Class  B  and  Class  C 
shares  and  $1,000,000  for  Class  D  shares.  These 
amounts  may  be  changed  from  time  to  time,  but  it 
is  anticipated  that,  even  if  the  specific  amounts 
change,  the  Class  A,  Class  B,  and  Class  C  shares 
would  continue  to  have  a  low  minimum 
investment,  while  Class  D  shares  would  have  a 
much  higher  minimum  investment. 
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of  the  net  asset  value  of  the  shares  at  the 
time  of  redemption. 

13.  In  determining  the  applicability 
and  rate  of  any  CDSC,  it  will  be 
assumed  that  a  redemption  is  made  first 
of  shares  representing  reinvestment  of 
dividends  and  capital  gain  distributions 
and  then  of  other  shares  held  by  the 
shareholder  for  the  longest  period  of 
time.  This  will  result  in  the  charge,  if 
any,  being  imposed  at  the  lowest 
possible  rate.  In  addition,  redemption 
requests  placed  by  shareholders  who 
own  shares  of  more  than  one  class  will 
be  satisfied  first  by  redeeming  the 
shareholder’s  shares  of  the  class  or 
classes  not  subject  to  a  CDSC,  unless  the 
shareholder  has  specifically  elected  to 
redeem  shares  which  are  subject  to  a 
CDSC. 

14.  The  CDSC  will  not  be  imposed  on 
shares  issued  prior  to  the  effective  date 
of  the  order  granting  exemptive  relief. 

15.  Applicants  request  relief  to  permit 
each  Fund  to  waive  or  reduce  the  CDSC 
in  certain  circumstances.  Any  waiver  or 
reduction  will  comply  with  the 
conditions  in  paragraphs  (a)  through  (d) 
of  rule  22d-l  under  the  Act. 

Applicants’  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  from  sections  18(f)(1). 
18(g),  and  18(i)  to  issue  multiple  classes 
of  shares  representing  interests  in  the 
same  portfolio  of  securities.  Applicants 
believe  that,  by  implementing  the 
multiple  class  distribution  system,  the 
Funds  would  be  able  to  facilitate  the 
distribution  of  their  shares  and  permit 
shareholders  to  receive  the  benefits  of 
mutual  fund  services  and  distribution 
arrangements  and  the  added  benefits  of 
scale  and  other  advantages  that  may 
result  from  combining  investors’  assets 
in  a  single  portfolio.  Applicants  also 
believe  that  the  proposed  allocation  of 
expenses  and  voting  rights  is  equitable 
and  would  not  discriminate  against  any 
group  of  shareholders.  The  proposed 
arrangement  does  not  involve 
borrowings,  affect  the  Funds’  existing 
assets  or  reserves,  or  increase  the 
speculative  character  of  the  shares  of  a 
Fund. 

2.  Applicants  also  request  an 
exemption  under  section  6(c)  from 
sections  2(a)(32),  2(a)(35),  22(c),  and 
22(d),  and  rule  22c-l,  to  assess  and, 
under  certain  circumstances,  waive  a 
CDSC  on  redemptions  of  shares. 
Applicants  believe  that  the  CDSC 
arrangement  would  permit  shareholders 
to  have  the  advantage  of  greater 
investment  dollars  working  for  them 
from  the  time  of  their  purchase  than  if 

a  sales  charge  had  been  imposed. 


Applicants’  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  various 
classes  of  shares  of  the  same  Fund  will 
relate  solely  to:  (a)  the  impact  of  the 
disproportionate  payments  made  under 
the  rule  12b-l  distribution  plan  and  the 
shareholder  services  plan,  and  any  Class 
Expenses  which  are  limited  to  (i) 
transfer  agency  fees  attributable  to  a 
specific  class  of  shares:  (ii)  printing  and 
postage  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxies  to  current  shareholders  of  a 
specific  class;  (iii)  Blue  Sky  registration 
fees  incurred  by  a  class  m  shares;  (iv) 

SEC  registration  fees  incurred  by  a  class 
of  shares;  (v)  administrative  services 
fees  payable  under  each  class’ 
respective  administrative  services 
agreement,  if  any;  and  (vi)  any  other 
incremental  expenses  subsequently 
identified  that  should  be  properly 
allocated  to  one  class  which  shall  be 
approved  by  the  Commission  pursuant 
to  an  amended  order;  (b)  voting  rights 
on  matters  which  pertain  to  rule  12b-l 
plans  except  as  provided  in  condition  2 
below;  (c)  the  different  exchange 
privileges  of  the  classes  of  shares;  (d) 
the  designation  of  each  class  of  shares 
of  a  Fund;  and  (e)  the  fact  tliat  only 
certain  classes  will  have  a  conversion 
feature. 

2.  If  a  Fund  implements  any 
amendments  to  its  rule  12b-l  plan  (or, 
if  presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non¬ 
rule  12b-l  shareholder  service  plan) 
that  would  increase  materially  Ae 
amount  that  may  be  borne  by  a  class  of 
shares  under  the  plan  into  which 
another  class  will  convert  (the  “Target 
Class”),  shares  of  the  class  that  will 
convert  (the  "Purchase  Class”)  will  stop 
converting  into  the  Target  Class  unless 
the  Purchase  Class  shareholders,  voting 
separately  as  a  class,  approve  the 
proposal.  The  Trustees  shall  take  such 
action  as  is  necessary  to  ensure  that 
♦  existing  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  (the  “New  Target  Class”), 
identical  in  all  material  respects  to  the 
Target  Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  the  date  such  shares  previously 
were  scheduled  to  covert  into  the  Target 
Class.  If  deemed  advisable  by  the 
Trustees  to  implement  the  foregoing, 
such  action  may  include  the  exchange 


of  all  existing  Purchase  Class  shares  for 
a  new  class  (the  “New  Purchase  Class”), 
identical  to  existing  Purchase  Class 
shares  in  all  material  respects  except 
that  the  New  Purchase  Class  will 
convert  into  the  New  Target  Class.  The 
New  Target  Class  or  the  New  Purchase 
Class  may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
Trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  6,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of  the 
New  Target  Class  or  the  New  Purchase 
Class  shall  be  borne  solely  by  the 
Adviser  or  Distributor.  The  Purchase 
Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  the  Target  Class  shares 
subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

3.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  article  III,  section  26  of  the 
NASD’s  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

4.  The  Trustees  of  the  Trust,  including 
a  majority  of  the  independent  Trustees, 
shall  have  approved  the  Multiple  Class 
System  prior  to  the  implementation  of 
the  Multiple  Class  System  by  a 
particular  Fund.  The  minutes  of  the  . 
meetings  of  the  Trustees  regarding  their 
deliberations  with  respect  to  the 
approvals  necessary  to  implement  the 
Multiple  Class  System  will  reflect  in 
detail  the  reasons  for  determining  that 
the  Multiple  Class  System  is  in  the  best 
interests  of  both  the  Funds  and  their 
respective  shareholders. 

5.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  of  a  Fund  and  any 
subsequent  charges  thereto  will  be 
reviewed  and  approved  by  a  vote  of  the 
Trustees,  including  a  majority  of  the 
independent  Trustees.  Any  person 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  the  Fund  to  meet  Class  Expenses, 
rule  12b-l  fees  and  shareholder 
servicing  fees  shall  provide  to  the 
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Trustees,  and  the  Trustees  shall  review, 
at  least  quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

6.  On  an  ongoing  basis,  the  Trustees, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
cla.sses  or  shares.  The  Trustees, 
including  a  majority  of  the  independent 
Trustees,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  The 
Adviser  and  Distributor  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  Trustees.  If  a 
conflict  arises,  the  Adviser  and 
Distributor  at  their  own  costs  will 
remedy  the  conflict  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 

7.  Trie  Trustees  of  the  Trust  will 
receive  quarterly  and  aruiual  statements 
concerning  distribution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  born  time  to  time.  In 
the  statements,  only  expenditiures 
properly  attributable  to  the  .sale  or 
servicing  of  a  class  of  shares  will  be 
used  to  support  any  distribution  or 
servicing  fee  charged  to  shareholders  of 
such  class  of  shares.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  not  be 
presented  to  the  Trustees  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  Trustees  in  the  exertuse 
of  their  fiducianr  duties. 

B.  Each  shareholder  services  plan  will 
he  adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l{b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

9.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  and  on  the  same  day  and 
will  be  in  the  same  amount,  except  that 
fee  payments  made  under  the  rule  12b- 
1  plans  relating  to  a  particular  class  of 
shares  will  be  borne  exclusively  by  such 
class  and  except  that  any  Class  Expense 
and  shareholder  servicing  expenses  will 
be  borne  exclusively  by  the  applir.able 
class  of  shares. 

10.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 


various  classes  and  the  proper 
allocation  of  expenses  among  the 
various  classes  have  been  reviewed  by 
an  expert  (the  “Expert”).  The  Expert  has 
rendered  a  report  to  applicants  (and 
such  report  has  been  filed  with  the  SEC 
as  an  e^diibit  to  the  application)  that 
such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 

The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  request  by  the 
Funds  which  the  Funds  agree  to  make, 
will  be  available  for  inspection  by  the 
Commission  staff  upon  the  written 
requj^  for  these  work  papere  by  a 
senior  member  of  the  Division  of 
Investment  Management  or  of  a 
Regional  Office  of  the  Commission, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  any  Assistant 
Direcior,  and  any  Regional 
Administrator  or  associate  and  Assistant 
Administrator.  The  initial  report  of  the 
Expert  is  a  “report  on  policies  and 
procedures  placed  in  operation”  and  the 
ongoing  reports  will  be  “reports  on 
policies  and  procedures  placed  in 
operation  and  tests  of  operating 
effectiveness”  as  defined  and  described 
in  SAS  No.  70  of  the  AICPA,  as  it  may 
be  amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

11.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  end 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions  ' 
among  the  various  classes  of  shares  and 
the  proper  allocation  of  expenses  among 
such  classes  of  shares  and  this 
representation  has  been  concurred  with 
by  the  Expert  in  the  initial  report 
referred  to  in  condition  10  above  and 
will  be  concurred  with  by  the  Expert,  or 
an  appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
10  above.  Applicants  agree  to  take 
immediate  corrective  action  if  the 
Expert,  or  appropriate  substitute  Expert, 


does  not  .so  concur  in  the  ongoing 
reports. 

12.  The  prospectuses  of  the  Funds 
will  contain  a  statement  to  the  effect 
that  a  salesperson  and  any  other  person 
entitled  to  receive  compiensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

13.  The  Distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 
the  Funds  to  agrees  to  conform  to  these 
standards. 

14.  The  cx)nditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  of  the  Funds  with  respect  to 
the  Multiple  Class  System  will  be  set 
forth  in  guidelines  which  will  be 
fumi.shed  to  the  Trustees. 

15.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  every  prospe(.tiis 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  Each  Fund  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund’s  per  share  data,  however,  will  bo 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  also  disclose  the 
respective  expenses  and/or  performanix; 
data  applicable  to  all  classes  of  shares. 
The  information  provided  by  applicants 
for  publication  in  any  newspaper  or 
similar  listing  of  the  Fund’s  net  asset 
values  and  public  offering  prices  will 
present  eari  class  of  shares  separately. 

16.  Applicants  acknowledge  that  the 
grant  of  the  requested  exemptive  order 
will  not  imply  Commission  approval  or 
authorization  of  or  acquiescence  in  any 
particular  level  of  payments  that  the 
Funds  may  make  pursuant  to  rule  12b- 
1  plans  or  shareholder  services  plans  in 
reliance  on  the  order. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (November  2, 1988), 
as  the  nile  is  crmently  proposed  and  as 
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it  may  be  reproposed,  adopted,  or 
amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-25190  Filed  10-11-94;  8:45  am] 
BILLING  CODE  8010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange,  Inc. 

October  5, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934^d  Rule  12f-l  thereunder 
for  unlistddtrading  privileges  in  the 
following  securities: 

Reliance  Steel  &  Aluminum  Co. 

Common  Stock,  No  Par  Value  (File  No.  7- 
13022) 

Templeton  Vietnam  Opportunities  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
13023) 

Ameridata  Technologies.  Inc. 

Common  Stock,  $.01  Part  Value  (File  No. 
7-13024) 

Banco  Wiese  Limitado 
American  Depositary  Shares  (each  rep.  4 
Common  Shares)  (File  No.  7-13025) 
Czech  Republic  Fund,  Inc. 

Common  Stock,  $.001  Par  Value  (File  No. 
7-13026) 

Nippon  Telegraph  &  Telephone  Corp. 
American  Depositary  Shares  (each  rep.  1/ 
200th  of  a  Shr.  of  Common  Stock)  (File 
No.  7-13027) 

Sterile  Concepts  Holdings,  Inc. 

Common  Stock,  No  Par  Value  (File  No.  7- 
13028) 

Templeton  Dragon  Fund,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
13029) 

Zeigler  Coal  Holding  Co. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
13030) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  27, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 


privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-25184  Filed  10-11-94;  8:45  am] 
BILUNG  CODE  8010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Incorporated 

October  5, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Met-Ed  Capital,  L.P. 

9%  Cum.  Mo.  Inc.  Pfd.  Sec.,  (MIPS)  Ser.  A 
(File  No.  7-13047) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  9, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  VVashington,  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

[FR  Doc.  94-25185  Filed  10-11-94;  8:45  am] 
BILLING  CODE  8010-01-M 


[Release  No.  34-34798;  International  Series 
Release  No.  726;  File  No.  SR-PHLX-44-47]  | 

Self-Regulatory  Organizations;  Notice  , 
of  Filing  of  Proposed  Rule  Change  by  ' 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Amendment  to  Foreign  ! 
CurrencxOption  Trading  Hours 

October  6. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  i 

(“Act”),  15  U.S.C.  78s(b)(l),  notice  is  i 
hereby  given  that  on  September  22, 

1994,  the  Philadelphia  Stock  Exchange, 
Inc.  (“PHLX”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“SEC”  OR  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently.  PHLX  Rule  101,  “Hours  of 
Business,”  provides  that  the  foreign 
currency  option  (“FCO”)  trading  session 
will  be  conducted  between  1:30  a.m. 
and  2:30  p.m.  each  business  day.  The 
PHLX  proposes  to  amend  PHLX  Rule 
101  to  provide  that  FCO  trading  will  be 
conducted  between  2:30  a.m.  and  2:30 
p.m.  each  business  day.  Thus,  the  PHLX 
will  move  the  opening  of  FCO  trading 
from  1:30  a.m.  to  2:30  a.m.  Eastern  time 
(“ET”)  for  all  PHLX-listed  FCOs  except 
the  Canadian  dollar,  which  will 
continue  to  commence  trading  at  7:00 
a.m.  ET  each  business  day. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  PHLX,  and 
at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-reg\}latory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 
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(A )  Self-Regulatory  Organization 's  . 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

According  to  the  PHLX,  the 
Exchange’s  FCO  trading  hours  for  the 
last  nine  months  have  commenced  at 
1:30  a.m.  ET  each  Monday  through 
Friday  and  terminated  at  2:30  p.m.  ET 
on  the  afternoon  of  each  trading  day. 

The  PHLX  states  that  over  the  past  nine 
months,  less  than  one  percent  of  the 
PHLX’s  FCO  volume  was  generated 
during  the  1:30  a.m.  ET  to  2:30  a.m.  ET 
time  period.  Upon  the  recommendation 
of  the  Exchange’s  FCO  Committee,  a 
standing  committee  of  the  Board  of 
Governors  ("Board”),  the  Board 
approved  the  proposed  adjustment  in 
trading  hours  to  change  the 
commencement  of  FCO  trading  from 
1:30  a.m.  ET  to  2:30  a.m.  ET.  The 
proposal  is  designed  to  ease  the  stafting 
burden  on  current  registered  FCO 
specialist  units  as  well  as  floor 
brokerage  units  and  registered  option 
trader  firms.  The  PHLX  proposes  to 
implement  the  adjusted  2:30  a.m.  ET 
commencement  of  PGO  trading  on 
October  31, 1994,  to  coordinate  with  the 
resumption  of  trading  during  Eastern 
Standard  time,  as  October  30, 1994,  will 
mark  the  end  of  Eastern  Daylight 
savings  time. 

The  PHLX  believes  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act,  in  general,  and,  in  particular, 
with  Section  6(b)(5),  in  that  it  is 
designed  to  further  promote  the 
mechanism  of  a  fi^  and  open  market 
and  to  protect  investors  and  the  public 
interest. 

(B)  Self-Regulatory  Orgpnization 's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self- Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received  at  the  time  of  the 
filing. 

111.  Date  of  Effectiveness  of  the 
Proposed  Rale  Change  and  Timing  for 
Omunission  Action 

Within  35  days  of  the  dale  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 


will:  (a)  by  order  approve  such  proposed 
rule  change,  or  (b)  institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions’ of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
November  2, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.’ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-25254  Filed  10-11-94;  8  45  am) 
BILUNG  CODE  aOUMU-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

Octolxir  5, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Bankers  Trust  of  New  York  Corp. 

Dep.  Shares  Each  Representing  1. 001  h  of  a 
share  of  Adj.  Pfd.  Stoc:k  (File  No. 
7-13031) 

Reliance  Steel  and  Aluminum  Co. 


» 17  OK  200.30-3(a)(12)  (1993). 


(Common  Stock,  No  Par  Value  (File  No.  7- 
13032) 

Mid-Atlautic  Medical  Services 
Common  Stor;k,  $.01  Par  Value  (File  No.  7- 
13033)  - 

Nippon  Telegraph  and  Telephone  Corp. 
American  Depository  Shares,  Each 
Representing  1.200tb  of  a  share  of 
Common  Stock,  Yen,  50,000  Par  (File 
No.  7-13034) 

Banco  Wiese  Limitado 
American  Depositary  Shares,  Each 
Representing  4  Common  Shares  (File  No. 
7-13035) 

Ameridata  Technologies,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
13036) 

Ztngler  Coal  Holding  Co. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
1.1037) 

I'hese  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  27, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  N.W.,  Washington,  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  inforaiation  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-25186  Filed  10-11-94;  8;45  am) 
BILLING  CODE  8010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
Incorporated' 

Octolxif  5.  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Amorica  West  Airlines 
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Class  B  Commcm  Stock,  $.01  Par  Vahm 
(File  No.  7-13038) 

Hayes  Wheels  International,  Inc. 

Common  Stock,  $.10  Par  Value  (File  No.  7- 
13039) 

Newbridge  Networks  Corp. 

Ckimmon  Stoc.k,  No  Par  Value  (File  N«j,  7- 
13040) 

Reliance  Steel  &  Aluminum  Co. 

Common  Stock,  No  Par  Value  (File  -No.  7- 
13041) 

TVX  Gold,  Inc. 

Common  Stock,  No  Par  Value  (File  No.  7- 
13042) 

Blackrock  1999  Term  Trust,  Inc. 

Common  Stock,  $.01  Par  Value  (File  Na  7- 
1,3043) 

Blackrock  Investment  Quality  Term  Trust 
Conunon  Stock,  $.01  Par  Value  (File  No.  7- 
13044) 

Blackrock  Insured  Muni  2008  Term  Tnist 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
13045) 

Mid-Atlantic  Medical  Service,  Inc, 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
13046) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exdianges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  27, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  N.W,,  Washington,  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
ail  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

Fur  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  94-25183  Filed  10-11-94;  8:45  ami 
BILUNG  CODE 

[Release  No.  34-34790;  File  No.  SR-CHX- 
94-191 

Self  Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Inc.  to  Waive 
Exchange  Transaction  Fees  on  Trades 
in  the  Chicago  Stock  Basket 

(X;tobei  5, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


(“Act”),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  October  3, 1994, 
the  Chicago  Stock  Exchange,  Inc. 

(“CHX”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”  or  “SEC”)  the  proposed 
rule  change  as  described  in  Items  1, 11 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
tbe  Proposed  Rule  Change 

The  CHX  proposes  to  waive,  through 
December  31, 1994,  Exchange 
transaction  fees  for  trades  in  the  Chicago 
Stock  Basket  ("CXM”).  This  would 
extend  a  waiver  currently  in  effect 
through  September  30, 1994.^  Proposed 
new  language  is  italicized  and  deleted 
language  is  bracketed: 

(c)  Transacticm  Fee  Schedule  Rounds 
Lots/Mixed  Lots:  45  cents  per  100 
shares,  $100  maximum  per  trade. 

Odd  Lots:  35  cents  per  trade,  $400 
maximum  monthly  fee. 

The  above  fees  shall  not  apply  to 
transactions  in  the  Chicago  Basket 
(“CXM”)  through  [September  30, 19941 
December  31, 1994. 

11.  Self-Regulatory  Oi^anizaticm’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  puipose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significemt  aspects  of  such  .statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory'  Basis  for,  the  Proposed  Buie 
Change 

1.  Purpose 

The  purpose  of  the  proposed  change 
is  to  extend  the  waiver  of  certain 


’  This  waiver  became  effective  in  Securities 
Exchange  Act  Release  No.  33U56  (October  15, 1993), 
■58  FR  54387  (October  21, 1993)  (File  No.  SR-CHX- 
93-24),  and  subsequently  was  extended  in 
Securities  Exchange  Act  Release  Nos.  33381 
(December  23, 1993),  58  FR  69415  (December  30, 

1993)  (File  No.  SR-GHX-93-34);  33836  (March  30, 

1994) ,  59  FR  16248  (April  6, 1994)  (File  Na  SR- 
CHX-94-08);  and  34314  (July  5, 1994),  59  FR  3553.5 
Only  12. 1994)  (File  Na  SR-OIX-94-16). 


Exchange  fees  for  trades  in  CXM 
through  December  31, 1994. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(4)  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  fees  and  other 
charges  among  members  using  its 
facilities. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherancx; 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Ckimments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establi.shes 
or  changes  a  due,  fee,  or  o^er  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Ckipies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Ckiinmission.  and  all  written 
communications  relating  to  the 
proposed  nile  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  he  available  for 
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inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-94-19 
and  should  be  submitted  by  November 

2. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-25182  Filed  10-11-94;  8;45  am] 
eiLUNG  CODE  801(M>1-M 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  02/02-0553] 

Notice  of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  August  16, 1994,  a  notice  was 
published  in  the  Federal  Register  (59 
FR  42099)  stating  that  an  application 
had  been  filed  by  Needham  Capital 
SBIC,  L.P.,  New  York,  New  York,  with 
the  S  nail  Business  Administration 
(SBAi  pursuant  to  §  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1994))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Interested  parties  were  given  until 
close  of  business  on  August  31, 1994  to 
submit  their  comments  to  SBA.  No 
comments  were  received.  Notice  is 
hereby  given  that,  pursuant  to  section 
301(c)  of  the  Small  Business  Investment 
Act  of  1958,  as  amended,  after  having 
considered  the  application  and  all  other 
pertinent  information,  SBA  issued 
License  No.  02/02-0553  on  September 

19, 1994,  to  Needham  Capital  SBIC,  L.P. 
to  operate  as  a  small  business 
investment  company. 

The  Licensee  will  have  initial  private 
capital  of  $2.5  million  and  has 
commitments  for  additional  capital 
which  are  expected  to  reflect  total 
capital  of  $7.5  million  when  fully 
invested.  The  Licensee  w'ill  be  owned 
by  Needham  Capital  Partners.  L.P., 
which  in  turn  is  owned  by  Needham 
and  Company  and  66  limited  partners. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  September  30, 1994. 

Robert  D.  Stillman, 

Associate  Administrator  for  Investment 
(FR  Doc.  94-25226  Filed  10-11-94;  8;45  am] 
BILLING  CODE  S02S-01-M 


[License  No.  02/02-0554] 

Notice  of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  May  27, 1994,  a  notice  was 
published  in  the  Federal  Register  (59 
FR  27645)  stating  that  an  application 
had  been  filed  by  Odyssey  Partners 
SBIC,  L.P.,  New  York,  New  York,  with 
the  Small  Business  Administration 
(SBA)  pursuant  to  §  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1994))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Interested  parties  were  given  until 
close  of  business  on  June  27, 1994  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No,  02/02-0554  on 
September  19, 1994,  to  Odyssey 
Partners  SBIC,  L.P.  to  operate  as  a  small 
business  investment  company. 

The  Licensee  will  have  initial  private 
capital  of  $9.0  million  and  has 
commitments  for  additional  capital 
which  are  expected  to  reflect  total 
capital  of  $45.4  million  when  fully 
invested.  The  Licensee  will  be  wholly 
owned  by  Odyssey  partners,  L.P, 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  September  30, 1994. 

Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 

(FR  Doc.  94-25227  Filed  10-11-94;  8:45  am] 
BILUNG  CODE  802S-01-M 


[License  No.  10/10-0189] 

Notice  of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  July  7, 1994,  a  notice  was 
published  in  the  Federal  Register  (59 
FR  34893)  stating  that  an  application 
had  been  filed  by  Pacific  Northwest 
Partners  SBIC,  L.P.,  Bellevue, 
Washington,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1994))  for  a  license  to 
operate  as  a  small  business  investment 
company. 

Interested  parties  were  given  until 
close  of  business  on  August  6, 1994  to 
submit  their  comments  to  SBA.  No 
comments  were  received.  Notice  is 
hereby  given  that,  pursuant  to  Section 
301(c)  of  the  Small  Business  Investment 
Act  of  1958,  as  amended,  after  having 


considered  the  application  and  all  other 
pertinent  information,  SBA  issued 
License  No.  10/10-0189  on  September 

19, 1994,  to  Pacific  Northwest  Partners 
SBIC,  L.P.  to  operate  as  a  small  business 
investment  company. 

The  Licensee  will  have  initial  private 
capital  of  $5.3  million  and  has 
commitments  for  additional  capital 
which  are  expected  to  reflect  total 
capital  of  $10.6  million  when  fully 
invested.  The  Licensee  will  be  owned 
by  50  Limited  Partners. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  September  30, 1994. 

Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 

[FR  Doc.  94-25225  Filed  10-11-94;  8:45  am] 
BILUNG  CODE  802S-01-M 


[License  No.  01/01-0360] 

Notice  of  Insurance  of  a  Small 
Business  Investment  Company 
License 

On  August  9, 1994,  a  notice  was 
published  in  the  Federal  Register  (59 
FR  40635)  stating  that  an  application 
had  been  filed  by  Zero  Stage  Capital  V, 
L.P.,  Cambridge,  Massachusetts  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  §  107,102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Interested  parties  were  given  until 
close  of  business  on  August  24, 1994  to 
submit  their  comments  to  SBA.  No 
comments  were  received.  Notice  is 
hereby  given  that,  pursuant  to  Section 
301(c)  of  the  Small  Business  Investment 
Act  of  1958,  as  amended,  after  having 
considered  the  application  and  all  other 
pertinent  information,  SBA  issued 
License  No.  01/01-0360  on  September 

26, 1994,  to  Zero  Stage  Capital  V,  L.P, 
to  operate  as  a  small  business 
investment  company. 

The  Licensee  will  have  initial  private 
capital  of  $3.1  million  and  has 
commitments  for  additional  capital 
which  are  expected  to  reflect  total 
capital  of  $10.8  million  when  fully 
invested.  The  Licensee  will  be  owned 
by  institutional  investors.  Limited 
partners  with  a  larger  than  10% 
partnership  interest  include  National 
Bancorp  of  Alaska,  Massachusetts  Bay 
Transportation  Authority  Retirement 
Fund,  and  New  Hampshire  State 
Retirement  System. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
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Dated:  September  30. 1994. 

Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 

(FR  Doc.  94-25224  Filed  10-11-94;  8:45  ami 
BILLING  CODE  a02&-»1-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2091] 

Public  Information  Collection 
Re€|uirement  Submitted  to  OMB  for 
Review 

AGENCY:  Department  of  State. 

ACTION:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  Chapter  35. 

1.  SUMMARY:  A  passport  waiver  is  an 
exception  to  section  215(b)  of  the 
Immigration  and  Nationality  Act,  8 
U.S.C.  1185(b),  which  requires  that  an 
American  citizens  be  in  possession  of  a 
valid  U.S.  passport  when  entering  or 
departing  hxHn  the  United  States. 
Passport  waivers  are  granted  only  when 
it  is  impossible  for  the  applicant  to 
obtain  a  passport  prior  to  her/his 
departure  and  she/he  possesses 
alternative  citizenship  evidence  which 
can  be  carried  with  her/him.  The 
following  summarizes  the  information 
collection  proposal  submitted  to  OMB: 

Type  of  request — Reinstatement. 

Originating  office — Bureau  of 
Consular  Affairs. 

Title  of  information  collection — 
Request  by  U.S.  National  for  and  Report 
of  Exception  to  Section  53.1,  Title  22  of 
the  Code  of  Federal  Regulations. 

Frequency — On  occasion. 

Form  No. — ^DS-1423. 

Respondents — U.S.  citizens 
requesting  a  waiver  to  22  CFR  53.1. 

Estimated  number  of  respondents— 
2,500. 

Average  hours  per  response — 15 
minutes. 

Total  estimated  burden  hours — 625. 

2.  SUMMARY:  It  is  necessary  to  submit  a 
statement  with  an  application  for  a  neiv 
passport  when  a  previous  or  potentially 
valid  passport  cannot  be  presented.  The 
statement  must  set  forth  in  detail  why 
the  previous  passport  cannot  be 
presented.  The  following  summarizes 
the  information  collection  proposal 
submitted  to  OMB: 

Type  of  request — Reinstatement. 

Originating  office — Bureau  of 
Consular  AHairs. 

Title  of  information  collection — 
Statement-  Regarding  Lost  or  Stolen 
-P-ossport. 


Frequency — On  occasion. 

Form  No. — DSP-64. 

Respondents — ^Passport  holders  who 
cannot  present  a  previous  valid  passport 
when  applying  for  a  new  passport. 

Estimated  number  of  respondents — 
30,000. 

Average  hours  per  response — 15 
minutes. 

Total  estimated  burden  hours — 7,500. 

3.  SUMMARY:  Bearers  of  U.S.  passports 
may  request  to:  amend  the  passport  for 
a  name  change;  correct  the  descriptive 
data;  add  visa  pages;  and,  extend  the 
validity  of  a  limited  passport.  The 
Passport  Amendment/Validation 
Application  is  provided  for  this 
purpose.  The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  request — Reinstatement. 

Originating  office — Bureau  of 
Consular  Affairs. 

Title  of  information  collection — 
Passport  Amendment/Validation 
Application. 

Frequency — On  occasion. 

Form  No. — DSP-19. 

Respondents — Holders  of  U.S. 
Passports. 

Estimated  number  of  respondents — 
12,510. 

Average  hours  per  response — 5 
minutes. 

Total  estimated  burden  hours — 1,042. 

4.  SUMMARY:  The  Statement  of  Identity  is 
used  in  making  a  determination  of  a 
passport  applicant’s  eligibility  to  be 
documented  as  a  citizen  of  the  United 
States.  The  collection  of  this 
information  often  eliminates  the  need 
for  an  investigation.  The  following 
summarizes  the  information  collection 
proposal  submitted  to  OMB: 

Type  of  request — ^Reinstatement. 

Originating  office — Bureau  of 
Consular  Affairs. 

Title  of  information  collection — 
Statement  of  Identify. 

Frequency — On  occasion. 

Form  No. — DSP-10. 

Respondents — Individuals  atx^uainted 
with  a  particular  passport  applicant. 

Estimated  number  of  respondents — 
2,600. 

Average  hours  per  response — 15 
minutes. 

Total  estimated  burden  hours — 650. 

5.  SUMMARY:  To  obtain  a  United  States 
passport,  a  travel  document  attesting  to 
one’s  identify  and  U.S.  citizenship,  a 
U.S.  national  must  complete  the 
passport  application  (22  U.S.C.  213). 
The  application  is  retained  in  the  files 
of  the  Department  of  State  and  is 
consulted  when  a  passport  has  been 
lost,  in  citizenship  claims,  as  evidence 
in  the  prosecution  of  individuals 


making  false  statements,  and  to  support 
a  derivative  claim  to  citizenship  made 
by  an  applicant’s  children.  The 
following  summarizes  the  infonnation 
collection  proposal  submitted  to  OMB: 

Type  of  request — Reinstatement. 

Oiriginating  office — ^Bureau  of 
Consular  Affairs. 

Title  of  information  collection — 
Application  for  Passport  by  Mail. 

Frequency — On  occasion. 

Form  No. — ^DSP-82. 

Respondents — Applicants  for -U.S. 
passports. 

Estimated  number  of  respondents — 

2,000,000. 

Average  hours  per  response — 5 
minutes. 

Total  estimated  burden  hours — 
166,666. 

Section  3,504(h)  of  Public  Law  96-511 
does  not  apply. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Gail  J.  Cook  (202)  647-3538. 
Comments  and  questions  should  be 
directed  to  (OI'Sb)  Jefferson  Hill,  (202) 
395-3176. 

Dated;  September  19, 1994. 

Patrick  F.  Kennedy, 

Assistant  Secretary  for  Administration. 

|FR  Doc-  94-25091  Filed  10-11-94;  8:45  ami 
BILLING  CODE  4710-M-M 


Office  of  Defense  Trade  Controls 
[Public  Notice  2090] 

Munitions  Exports  Involving  Lockheed 
Aeronauticai  Systems  Company, 
Suleiman  A.  Nassar  and  Allen  R.  Love 

AGENCY:  Department  of  State. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  it 
shall  be  the  policy  of  the  Department  of 
State  to  deny  all  export  license 
applications  and  other  requests  for 
approval  pursuant  to  section  38  of  the 
Arms  Export  Control  Act,  that  request 
authorization  for  the  export  or  transfer 
by,  for  or  to,  or  involve  directly  or 
indirectly,  LOCKHEED 
AERONAUTICAL  SYSTEMS 
COMPANY.  SULEIMAN  A.  NASSAR 
AND  ALLEN  R.  LOVE  and  any  of  their 
subsidiaries,  or  successor  entities  in 
connection  with  the  transfer  of  defense 
articles  of  defense  services.  (This  denial 
policy  does  not  affect  any  other 
divisions  of  Lockheed  Corporation.) 
This  policy  also  precludes  the  use  in 
connection  with  such  entities  of  any 
exemptions  from  license  or  other 
approval  included  in  the  International 
Traffic  in  Arms  Regulations  (ITAR)  (22 
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CFR  Parts  120-130)  except  as  those 
exemptions  directly  pertain  to  licenses 
or  other  written  approvals  granted  prior 
to  June  22, 1994. 

EFFECTIVE  DATE:  June  22, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  F.  Sweeney,  Acting  Chief, 
Compliance  and  Enforcement  Branch. 
Office  of  Defense  Trade  Controls, 

Bureau  of  Political-Military  Affairs, 
Department  of  State  (703-875-6650). 
SUPPLEMENTARY  INFORMATION:  A  nine  (9) 
count  indictment  was  returned  on  June 
22, 1994,  in  the  U.S.  District  Court, 
Northern  District  of  Georgia,  charging 
Lockheed  Corporation  (Lockheed 
Aeronautical  Systems  Company,  a 
division  of  Lockheed  Corporation). 
Suleiman  A.  Nassar  (employee  of 
Lockheed  Corporation  International 
S.A.)  and  Allen  R.  Love  (employee  of 
Lockheed  Aeronautical  Systems)  with 
conspiracy  (18  U.S.C.  §  371)  to  violate 
and  violation  of  section  104  of  the 
Foreign  Corrupt  Practices  Act  (15  U.S.C. 

§  78dd-l  and  78ff(c)(2).  The  indictment 
charges  that  the  defendants  conspired  to 
retain  a  consultant,  who  was  a  member 
of  the  Egyptian  Parliament,  to  use 
influence  with  Egyptian  government 
officials  in  an  effort  to  assist  Lockheed 
in  procuring  a  contract  for  the  sale  of 
three  C-130  Hercules  Aircraft  to 
Government  of  Egypt.  [United  States  v. 
Lockheed  Corporation,  et  al.,  U.S. 

District  Court,  Northern  District  of 
Georgia,  Criminal  Docket  No.  1:94-CR- 
226). 

On  June  22, 1994,  the  Department  of 
State  instituted  a  policy  of  denial  of  all 
requests  for  licenses  and  other  written 
approvals  (including  ail  activities  under 
manufactiuing  license  and  technical 
assistance  agreements)  concerning 
exports  of  defense  articles  and  provision 
of  defense  services,  by,  for  or  to,  or 
involving  directly  or  indirectly,  the 
above-named  defendants  and  any  of 
their  subsidiaries  or  successor  entities. 
Furthermore,  the  Department  precluded 
the  use  in  connection  with  those 
defendants  of  any  exemptions  from 
license  or  other  approval  included  in 
the  ITAR  except  as  those  exemptions 
directly  pertain  to  licenses  or  other 
written  approvals  granted  prior  to  June 
22. 1994. 

This  action  has  been  taken  pursuant 
to  sections  38  and  42  of  the  Arms  Export 
Control  Act  (AECA)  (22  U.S.C.  §§  2778 
&  2791)  and  22  CFR  126.7(a)(2)  and 
126.7(a)(3)  of  the  ITAR.  It  will  remain  in 
force  until  rescinded. 

Exceptions  may  be  made  to  this 
denial  policy  on  a  case-by-case  basis  at 
the  discretion  of  the  Office  of  Defense 
Trade  Controls.  However,  such  an 
exception  would  be  granted  only  after  a 


full  review  of  all  circumstances,  paying 
particular  attention  to  the  following 
factors:  whether  an  exception  is 
warranted  by  overriding  U.S.  foreign 
policy  or  national  security  interests; 
whether  an  exception  would  further  law 
enforcement  concerns;  and  whether 
other  compelling  circumstances  exist 
which  are  consistent  with  the  foreign 
policy  or  national  security  interests  of 
the  United  States,  and  which  do  not 
conflict  with  law  enforcement  concerns. 

As  a  result  of  a  recent  review  of  the 
policy  involving  indicted  persons,  a 
person  (as  defined  at  22  CFR  120.14) 
named  in  an  indictment  for  an  AECA- 
related  violation  may  submit  a  written 
request  for  reconsideration  of  the  denial 
decision  to  the  Office  of  Defense  Trade 
Controls.  Such  request  for 
reconsideration  should  be  supported  by 
evidence  of  remedial  measures  taken  to 
prevent  future  violations  of  the  AECA 
and/or  the  ITAR  and  other  pertinent 
documented  information  showing  that 
the  person  would  not  be  a  risk  for  future 
violations  of  the  AECA  and/or  the  ITAR. 
The  Office  of  Defense  Trade  Controls 
will  evaluate  tlie  submission  in 
consultation  with  the  Departments  of 
Treasury,  Justice,  and  other  necessary 
agencies.  After  a  decision  on  the  request 
for  reconsideration  has  been  rendered 
by  the  Assistant  Secretary  for  Political- 
Military  Affairs,  the  requester  will  be 
notified  whether  the  exception  has  been 
granted. 

Dated:  August  17, 1994. 

Thomas  E.  McNamara, 

Acting  Assistant  Secretary,  Bureau  of 
Political-Military  Affairs,  Department  of 
State. 

IFR  Doc.  94-25092  Filed  10-11-94;  8:45  am] 
BILLING  CODE  4710-25-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD  94-065] 

Centralization  of  Vessel 
Documentation  Activities; 
Implementation  Plan;  Public  Meetings 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meetings;  correction. 

SUMMARY:  On  September  23, 1994,  the 
Coast  Guard  published  a  notice  in  the 
Federal  Register  (59  FR  48930),  in 
which  it  announced  the  dates,  times, 
and  addresses  of  a  series  of  public 
meetings  to  discuss  plans  to  close  vessel 
documentation  offices  in  14  cities,  and 
to  centralize  all  vessel  documentation 
activities  at  a  single  location.  That 
notice  contained  an  error  in  the  address 


of  one  of  the  public  meetings.  This  i 
notice  corrects  that  error.  | 

EFFECTIVE  DATE:  October  12, 1994.  j 

FOR  FURTHER  INFORMATION  CONTACT:  ! 

Ms.  Laura  Burley,  Vessel 
Documentation  and  Tonnage  Survey 
Branch,  Merchant  Vessel  Inspection  and 
Documentation  Division,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection.  Telephone 
(202)  267-1492,  telefax,  (202)  267-4177. 

Normal  office  hours  are  between  7:30 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holiday^. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  purpose  of  the  meetings  is  to 
discuss  the  Coast  Guard’s 
implementation  plan,  and  to  obtain 
input  from  and  educate  the  affected 
community  and  general  public  with 
regard  to  revised  procedures  and 
planned  innovations.  The  planned 
centralization  is  part  of  the  Coast 
Guard’s  ongoing  efforts  to  provide  the 
maximum  service  to  the  maritime 
community,  while  seeking  to  reduce 
costs.  The  implementation  plan 
describes  in  general  terms  the  steps  and 
procedures  which  the  Coast  Guard  will 
follow  in  achieving  centralization  while 
maintaining  full  customer  service. 

Need  for  Correction 

The  notice  of  meetings  published  on 
September  23, 1994,  identifies  the 
wrong  address  for  the  public  meeting 
scheduled  to  convene  on  November  4, 
1994,  in  Miami,  FL.  In  order  to  avoid 
confusion  in  the  location  of  the  public 
meeting,  this  correction  notice 
publishes  the  correct  address. 

Correction 

The  notice  of  meetings  published  on 
September  23, 1994  (CGD  94-065), 
w'hich  was  the  subject  of  FR  Doc.  94- 
23510,  is  corrected  as  follows: 

On  page  48930  of  the  Federal  Register 
issue  of  Friday,  September  23, 1994,  in 
the  second  column,  in  the  list  of 
meetings,  the  last  entry  is  corrected  to 
read  as  follows: 

On  November  4, 1994,  from  9  a.m.  to 
noon  in  room  220,  Federal  Building,  51 
S.W.  1st  Ave.,  Miami,  FL  33130-1608. 

Dated:  October  4. 1994. 

Joseph  J.  Angelo, 

Acting  Chief.  Office  of  Marine  Safety,  Security 
and  Environmental  Protection. 

[FR  Doc.  94-25154  Filed  10-11-94;  8:45  am] 
BILLING  CODE  4910-14-M 
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Federal  Aviation  Administration 
[Summary  Notice  No.  PE-94-35] 

Summary  of  Petition  Received 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  petitions  for  waiver 
received;  correction. 

SUMMARY:  This  action  corrects  the 
comment  period  described  for  Docket 
No.  27869  in  a  Notice  of  petitions  for 
waiver  published  on  October  6, 1994  (59 
FR  50864). 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved,  and  must  be  received 
on  or  before  October  26, 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  attn:  Rules  Docket  (AGC-200), 
Petition  Docket  No.  27869,800 
Independence  Avenue  SW., 

Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Trapani,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-7624. 
SUPPLEMENTARY  INFORMATION:  On 
October  6, 1994,  the  Federal  Aviation 
Administration  published  a  summary  of 
a  petition  for  waiver  (59  FR  50864).  That 
document  contained  an  incorrect  date 
for  the  close  of  the  comment  period  on 
that  petition.  The  correct  date  for  the 
submission  of  comments  for  Docket  No. 
27869  is  October  26, 1994. 

Issued  in  Washington,  DC  on  October  6, 
1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

(FR  Doc.  94-25195  Filed  10-6-94;  1:38  pm) 
BILUNG  CODE  4S10-13-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-69;  Notice  2] 

Decisions  That  Nonconforming  1994 
Mercedes-Benz  S280  Passenger  Cars 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1994  Mercedes- 
Benz  S280  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1994 
Mercedes-Benz  S280  passenger  cars  not 
originally  manufactured  to  comply  with 


all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  1994  Mercedes-Benz  S320),  and 
they  are  capable  of  being  readily  altered 
to  conform  to  the  standards. 

DATE:  The  decision  is  effective  as  of 
October  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 

§  30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  pieriod, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Re^ster. 

Qiampagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  R- 
90-009)  petitioned  NHTSA  to  decide 
whether  1994  Mercedes-Benz  S280 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  August  10, 1994  (59  FR  40958)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 


review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  85  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  notice  of  final 
decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  decides  that  a 
1994  Mercedes-Benz  S280  (Model  ID 
140.028)  is  substantially  similar  to  a 
1994  Mercedes-Benz  S320  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §  30115,  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C  30141  (a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  5, 1994. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 

(FR  Doc.  94-25163  Filed  10-11-94;  8:45  am) 
BILUN6  CODE  4910-8B-M 


[Docket  No.  94-83;  Notice  1] 

Receipt  of  Petition  for  Decision  That 
Nonoomomring  1990  BMW  750iL 
Peseewjer  Cars  Are  Eligible  for 
bnportation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1990  BMW 
750iL  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  annoimces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1990  BMW  750iL 
that  was  not  originally  manufactured  to 
comply  with  ail  applicable  Federal 
motor  vehicle  safety  standards  is 
eligible  for  importation  into  the  United 
States  because  (1)  it  is  substantially 
similar  to  a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATE:  The  closing  date  for  comments  on 
the  petition  is  on  November  14, 1994. 
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ADDRESS:  Comments  should  refer  to  the 
docket  number  and  notice  number,  and 
be  submitted  to:  Docket  Section,  room 
5109,  National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590.  (Docket  hours 
are  from  9:30  a.m.  to  4  p.m.] 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle  « 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  imder  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Liphardt  &  Associates,  Inc.  of 
Ronkonkoma,  New  York  (“Liphardt”) 
(Registered  Importer  90-004)  has 
petitioned  NHTSA  to  decide  whether 
1990  BMW  750iL  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  Liphardt 
believes  is  substantially  similar  is  the 
1990  BMW  750iL  that  was 
manufactured  for  importation  into  and 
sale  in.  the  United  States  and  that  was 
certified  by  its  manufacturer,  Bayerische 
Motoren  Werke  A.G.,  as  conforming  to 
all  applicable  Federal  motor  vehicle 
’  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1990 
BMW  750iL  to  its  U.S.  certified 
counterpart,  and  foimd  the  two  vehicles 


to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Liphardt  submitted  information  with 
its  petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1990  BMW  750iL, 
as  originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
certified  counterpart,  or  is  capable  of 
being  readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petition  claims  that 
the  non-U.S.  certified  1990  BMW  750iL 
is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  *  *  *,  103 
Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems.  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires,  111 
Rearview  Mirror,  113  Hood  Latch 
Systems.  116  Brake  Fluid,  118  Power 
Window  Systems,  124  Accelerator 
Control  Systems,  201  Occupant 
Protection  in  Interior  Impact,  202  Head 
Restraints,  203  Impact  Ih-otection  for  the 
Driver  From  the  Steering  Control 
System,  204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 

206  Door  Locks  and  Door  Retention 
Components.  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  301  Fuel  System  Integrity,  and 
302  Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  “Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  replacement  of  the 
speedometer/odometer  with  one 
calibrated  in  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps;  (b)  installation  of 
U.S.-model  sidemarker  lamps;  (c) 
installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer  in  the 
steering  lock  assembly. 

Standard  No.  115  Vehicle 
Identification  Number  installation  of  a 
VIN  plate  that  can  be  read  from  outside 


the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  seat  belt 
warning  buzzer;  (b)  installation  of  knee 
bolsters  to  augment  the  vehicle’s  air  bag 
based  passive  restraint  system,  which 
otherwise  conforms  to  the  standard. 

Standard  No.  214  Side  Door  Strength: 
installation  of  reinforcing  beams. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  non-U.S.  certified 
1990  BMW  750iL  must  be  fitted  with 
U.S.  model  impact  absorbers  to  comply 
with  the  Bumper  Standard  found  in  49 
CFR  Part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  SW., 
Washington.  DC  20590,  It  is  requested 
but  not  required  that,  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 

Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  5, 1994. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 

(FR  Doc.  94-25165  Filed  10-11-94;  8:45  am) 
BILLING  CODE  4910-«»-M 


[Docket  No.  94-78;  Notice  1] 

Receipt  of  Petition  for  Decision  That 
Nonconforming  1971  MQB  GT 
Passenger  Cars  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1971  MGB 
GT  passenger  cars  are  eligible  for  •  ‘ 
importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  pietition 
for  a  decision  that  a  1971  MGB  GT  that 
was  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
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motor  vehicle  safety  standards  is 
eligible  for  importation  into  the  United 
States  because  (1)  it  is  substantially 
similar  to  a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
.complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  on  November  14, 

1994. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
[Docket  hours  are  from  9:30  am  to  4  pm) 
FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i){I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 

§  30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

!  G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  (“G&K”) 
(Registered  Importer  90-007)  has 
petitioned  NHTSA  to  decide  whether 
1971  MGB  GT  passenger  cars  are 
eligible  for  importation  into  the  United 


States.  The  vehicle  which  G&K  believes 
is  substantially  similar  is  the  1971  MGB 
GT  that  was  manufactured  for 
importation  into,  and  sale  in,  the  United 
States  and  certified  by  its  manufacturer, 
British  Ley  land  Motor  Corp.,  Ltd.,  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1971 
MGB  GT  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1971  MGB  GT,  as 
originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
certified  counterpart,  or  is  capable  of 
being  readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1971  MGB  GT  is 
identical  to  its  U.S.  certified  counterpart 
with  respect  to  compliance  with 
Standards  Nos.  102  Transmission  Shift 
Level  Sequence  *  *  103  Defrosting 

and  Befogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  107  Reflecting  Surfaces,  109  New 
Pneumatic  Tires,  111  Rearview  Mirrors, 
113  Hood  Latch  Systems,  116  Brake 
Fluid,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 

203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  208 
Occupant  Crash  Protection,  209  Seat 
Belt  Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention,  and  301  Fueld  System 
Integrity. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  substitution  of  a  lens  marked 
“Brake”  for  a  lens  with  an  ECE  symbol 
on  the  brake  failure  indicator  lamp. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  with  sealed  beam 
headlamps:  (b)  installation  of  front  and 
rear  sidemarkers. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 


Standard  No.  114  Theft  Protection: 
installation  of  an  ignition  warning  light 
and  a  buzzer  system. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141  {a)(l)(A)  and 
(b)(1);  49  CTR  593.8;  delegations  of  aiithoritv 
at  49  CFR  f.50  and  501.8. 

Issued  on  September  28, 1994. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 

[FR  Doc.  94-25164  Filed  10-11-94,  8:45  am) 
BILLING  CODE  49ia-69-M 


[Docket  No.  94-51;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1990  Mercedes- 
Benz  560SEL  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1990 
Mercedes-Benz  560SEL  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1990 
Mercedes-Benz  560SEL  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
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complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATE:  The  closing  date  for  comments  on 
the  petition  is  November  14, 1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
(Docket  hours  are  firom  9:30  am  to  4  pm) 
FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  108(c)(3){A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 

§  1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to^ 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  vdiether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports  Inc.  of  Lansdale, 
Pennsylvania  (Roistered  Importer  No. 
R-90-009)  has  petitioned  NHTSA  to 
determine  whether  1990  Mercedes-Benz 
560SEL  (Model  ID  126.039)  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  The  vehicle  which 
Champagne  believes  is  substantially 
similar  is  the  1990  Mercedes-Benz 
560SEL  that  Daimler  Benze  A.G. 
manufactured  for  importation  into  and 
sale  in  the  United  States,  and  certified 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 


The  petitioner  states  that  it  carefully 
compared  the  non-U.S.-certified  560SEL 
to  its  U.S.-certified  counterpart,  and 
found  the  two  vehicles  to  be 
substantially  similar  with  respect  to 
compliance  with  most  applicable 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.-certified 
560SEL,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.-certified  counterpart,  or  is 
capable  of  being  readily  modified  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1990  model 
560SEL  is  identical  to  the  U.S.-certified 
1990  model  560SEL  with  respect  to 
compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  103  Defrosting  and  Befogging 

Systems,  104  Windshield  Wiping  arid 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems,  116 
Brake  Fluid.  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 

203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
207  Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Bdlt  Assembly 
Anchorages,  211  Wheel  Nuts.  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.-certifi^  1990  model 
560SEL  complies  with  the  Bumper 
Standard  found  in  49  CFR  part  581. 

Petitioner  also  contends  that  the  non- 
U.S.-certified  1990  model  560SEL  is 
capable  of  being  readily  modified  to 
meet  the  following  standards,  in  the 
manner  indicated: 

Standard  No.  101  Control  and 
Displays:  (a)  substitution  of  a  lens 
marked  “Brake”  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp  that  displays  the  seat  belt 
symbol:  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standi  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  firont  sidemarkers; 
(b)  installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 


Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirrors: 
replacement  of  the  passenger  side 
rearview  mirror,  which  is  convex  but 
lacks  the  required  warning  statement. 

Standard  No.  114  Theft  Protection: 
installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number,  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power-Operated 
Window  Systems:  rewiring  of  the  power 
window  system  so  that  the  window 
transport  is  inoperative  when  the 
ignition  is  switched  off. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components: 
replacement  of  the  rear  door  locks  and 
rear  door  locking  buttons  with  U.S.- 
model  parts. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  either  a 
U.S.-model  seat  belt  in  th^  driver’s 
position  or  a  belt  webbing-actuated 
microswich  in  the  driver’s  seat  belt 
retractor  to  activate  the  seat  belt 
warning  system;  (b)  installation  of  an 
ignition  switch-actuated  seat  belt 
warning  lamp  and  buzzer;  (c) 
installation  of  a  passive  restraint  system 
consisting  of  driver’s  and  passenger’s 
side  air  bags  and  knee  bolsters,  a  dual 
air  bag  control/sensor  unit,  and  wiring 
harnesses  that  have  identical  part 
numbers  to  those  found  on  the  U.S.- 
certified  1990  model  560SEL. 

Standard  No.  214  Side  Door  Strength: 
installation  of  reinforcing  beams. 

Standard  No.  301  Fuel  System 
Integrity,  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  and  the  evaporative  emissions 
collection  canister. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
describe  above.  Comments  should  refer 
to  the  docket  niunber  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109, 400  Seventh  Street  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
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will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

I  Authority:  15  U.S.C.  1397(c)  (AHi)(I)  and 
(C)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

I  Issued  on:  October  5, 1994. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 

|FR  Doc.  94-25162  Filed  10-11-94;  8:45  ami 
6ILUNG  CODE  4S10-SS-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Tariff  Classification  of  Imported 
Glassware 

agency:  Customs  Service,  Treasury. 
ACTION:  Proposed  change  of  practice; 
solicitation  of  comments. 

SUMMARY:  This  notice  advises  the  public 
that  Customs  proposes  a  diange  of 
practice  regarding  the  tari^ 
classification  of  three  classes  of 
imported  glassware:  “containers  of  glass 
used  for  the  conveyance  or  packing  of 
goods”,  “preserving  jars  of  glass”  and 
“glassware  of  a  kind  used  for  table  or 
kitchen  purposes”.  The  principal  use  of 
these  classes  or  kinds  of  glassware, 
whether  it  be  conveying  or  packing 
solid  or  liquid  products,  home  canning 
'  or  household  storage,  determines  its 
classification. 

After  intensive  review  of  the  three 
classes  of  imported  glassware,  it  has 
been  determined  advisable  to  set  forth 
factors  which  Customs  proposes  to  use 
when  determining  whether  merchandise 
falls  within  a  particular  class  or  kind. 

Customs  proposes  that  “containers  of 
glass  used  for  the  conveyance  or 
packing  of  goods”  includes  glass  articles 
that  are  part  of  the  exchange  or  buying 
and  selling  of  commodities  that  are 
principally  used  to  convey  a  product  to 
a  consumer  who  uses  the  product  and 
then  discards  the  container. 

Customs  proposes  that  “preserving 
jars  of  glass”  includes  only  various  glass 
articles  which  are  the  typical  size  and 
shape  of  “Mason-type”  jars.  Because  the 
U.S.  Department  of  Agriculture  (USDA) 
has  determined  that  glass  jars  with  wire 
bails  and  glass  caps  (non  “Mason-type”) 
are  not  recommended  for  home  canning, 
and  these  type  of  jars  are  often 
advertised  and  sold  in  sets  of  varying 
sizes  for  use  in  the  storage  of  dry  go^s 
in  the  home.  Customs  proposes  to 
change  its  practice  of  classifying  them 
as  “preserving  jars  of  glass”  to  the  more 
appropriate  class,  glassware  of  a  kind 
used  for  table  or  kitchen  purposes. 


Finally,  Customs  proposes  that  the 
class  “glassware  of  a  kind  used  for  table 
or  kitchen  purposes”  includes  glass 
household  storage  articles. 

By  this  action,  those  rulings  which  are 
inconsistent  with  Customs  proposed 
change  of  practice  would  be  revoked. 
Before  adopting  this  proposed  change  of 
practice,  consideration  will  be  given  to 
any  written  comments  regarding  the 
scope  of  all  three  of  these  classes 
(especially  the  characteristics  which  are 
indicative  of  each  class)  which  are 
timely  submitted  in  response  to 
publication  of  this  document. 

DATES:  Comments  (preferably  in 
triplicate)  must  be  received  on  or  before 
D^ember  12, 1994. 

ADDRESSES:  Written  comments  may  be 
submitted  to  the  U.S.  Customs  Service, 
Office  of  Regulations  and  Rulings, 
Attention:  Regulations  Branch,  1301 
Constitution  Ave.  NW.'  (Franklin  Court) 
Washington,  DC  20229.  Comments 
submitted  may  be  inspected  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  located  at 
Franklin  Court,  1099  14th  Street,  NW. 
Suite  4000,  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Beth  McLoughlin,  Metals  and 
Machinery  Classification  Branch,  (202) 
482-7030. 

SUPPLEMENTARY  INFORMATION: 

.  Background 

Customs  proposes  a  change  of 
practice  involving  the  tariff 
classification  of  three  classes  of 
imported  glass  articles  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  This  requires  an 
examination  of  subheadings  7010.90.50 
and  7013.39,  HTSUS. 

The  HTSUS  subheadings  read  as 
follows: 

7010.90.50  Carboys,  bottles,  flasks, 
jars,  pots,  vials,  ampoules  and  other 
containers,  of  glass,  of  a  kind  used  for 
the  conveyance  or  packing  of  goods; 
preserving  jars  of  glass;  stoppers,  lids 
and  other  closures,  of  glass:  (ojther. 
[ojther  containers  (with  or  without 
their  closures) 

7013.39  [gjlassware  of  a  kind  used  for 
table,  kitchen,  toilet,  office,  indoor 
decoration  or  similar  pmposes  (other 
than  that  of  heading  7010  or  7018): 
(gjlassware  of  a  kind  used  for  table, 
(other  than  drinking  glasses)  or 
kitchen  purposes  other  than  that  of 
glass-ceramics:  (ojther 
Subheadings  7010.90.50  and  7013.39, 
HTSUS,  are  considered  “use” 
provisions.  There  are  two  principal 
types  of  classification  by  use: 


(1)  According  to  the  use  of  the  class 
or  kind  of  goods  to  which  the  imported 
article  belongs;  and 

(2)  According  to  the  actual  use  of  the 
imported  article.  Use  according  to  the 
class  or  kind  of  goods  to  which  the 
imported  article  belongs  is  more 
prevalent  in  the  tariff  schedule.  A  few 
tariff  provisions  expressly  state  that 
classification  is  based  on  the  use  of  the 
class  or  kind  of  goods  to  which  the 
imported  article  belongs.  However,  in 
most  instances,  this  type  of 
classification  is  inferr^  firom  the 
language  used  in  a  particular  provision. 

If  an  article  is  classifiable  according  to 
the  use  of  the  class  or  kind  of  goods  to 
which  it  belongs.  Additional  U.S.  Rule 
of  Interpretation  1(a),  HTSUS,  provides 
that:  (ijn  the  absence  of  special  language 
or  context  which  otherwise  requires — 

(a)  a  tariff  classification  controlled  by 
use  (other  than  actual  use)  is  to  be 
determined  in  accordance  with  the  use 
in  the  United  States  at,  or  immediately 
prior  to.  the  date  of  importation,  of 
goods  of  that  class  or  kind  to  which  the 
imported  goods  belong,  and  the 
controlling  use  is  the  principal  use.  In 
other  words,  the  article’s  principal  use 
at  the  time  of  importation  determines 
whether  it  is  classifiable  within  a 
particular  class  or  kind.  While 
Additional  U.S.  Rule  of  Interpretation 
1(a).  HTSUS,  provides  general  criteria 
for  discerning  the  principal  use  of  an 
article,  it  does  not  provide  specific 
criteria  for  individual  tariff  provisions. 

However,  the  U.S.  Court  of 
International  Trade  (CTT)  has  provided 
factors,  which  are  indicative  but  not 
conclusive,  to  apply  when  determining 
whether  merchandise  falls  within  a 
particular  class  or  kind.  They  include: 
general  physical  characteristics,  the 
expectation  of  the  ultimate  purchaser, 
channels  of  trade,  environment  of  sale 
(accompanying  accessories,  manner  of 
advertisement  and  display),  use  in  the 
same  manner  as  merchandise  which 
defines  the  class,  economic  practicality 
of  so  using  the  import,  and  recognition 
in  the  trade  of  this  use.  See:  Kraft,  Inc, 

V.  United  States,  USITR,  16  OT  483, 
(June  24, 1992)  (hereinafter  Kraft);  G. 
Heilman  Brewing  Co.  v.  United  States, 
USITR,  14  err  614  (Sept.  6, 1990);  and 
United  States  v.  Carborundum 
Company,  63  CCPA  98,  C.A.D.  1172, 

536  F.  2d  373  (1976),  cert,  denied,  429 
U.S.  979. 

Tariff  classification  of  goods 
controlled  by  actual  use  is  specifically 
provided  for  in  sections  10.131-10.139, 
Customs  Regulations  (19  CFR  10.131- 
10.139j.  According  to  these  regulations, 
an  actual  use  provision  is  satisfied  if:  (1) 
sucJi  use  is  intended  at  the  time  of 
importation,  (2)  the  article  is  so  used. 
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and  (3)  proof  of  such  use  is  furnished 
within  three  years  after  the  date  the 
article  has  been  entered. 

Currently,  tariff  classification  under 
both  subheading  7010.90.50  and 
7013.39,  HTSUS,  is  determined  by  the 
use  of  the  class  or  kind  of  articles  to 
which  the  imported  merchandise 
belongs.  As  such,  they  are  considered 
provisions  controlled  by  Additional 
U.S.  Rule  of  Interpretation  1(a),  HTSUS. 

Customs  current  position  regarding 
subheading  7010.90.50,  HTSUS,  is  in 
accord  with  the  findings  of  the  CIT  in 
Group  Italglass  U.S.A.  v.  United  States, 

USITR,  17  err _ ,  Slip  Op.  93-46 

(Mar.  29, 1993).  Italglass  held  that  the 
language  of  heading  7010,  HTSUS, 
implicates  use  as  a  criterion  of 
classification  for  that  entire  heading, 
which  includes  subheading  7010.90.50, 
HTSUS,  and  that  principal  use  was  the 
controlling  use.  Additionally,  the  court 
held  that  the  phrase  “of  the  kind” 
preceding  the  words  “used  for”  did  not 
constitute  a  special  language  or  context. 
See  Sturm,  Ruth,  Customs  Law  and 
Administration,  vol.  2,,  sec.  53.3,  p.  28. 

Customs  proposes  no  changes  in  this 
regard.  Subheadings  7010.90.50  and 
7013.39,  HTSUS,  would  remain 
principal  use  provisions.  Therefore,  for 
an  imported  good  to  be  classifiable  in 
either  of  these  subheadings,  it  must  be 
of  the  class  or  kind  of  articles 
classifiable  in  these  subheadings. 
Whether  it  is  of  the  class  or  kind  of 
articles  classifiable  in  either  subheading 
will  be  determined  by  its  principal  use. 
Principal  use  will,  in  turn,  be 
determined  by  the  specific  criteria 
formulated  to  determine  to  what  class  or 
kind  the  imported  goods  belong. 

Based  on  the  plain  language  of  the 
provision.  Customs  is  of  the  opinion 
that  subheading  7010.90.50,  HTSUS, 
includes  the  classes  “glass  containers  of 
a  kind  used  for  the  conveyance  or 
packing  of  goods”  and  “preserving  jars 
of  glass”. 

Containers  of  a  Kind  Used  for  the 
Conveyance  or  Packing  of  Goods 

Customs  understanding  of  the 
principal  use  of  this  class  and  the 
fectors  which  indicate  acceptance  of  a 
particular  article  in  the  class,  is  based 
on  the  Harmonized  Commodity 
Description  and  Coding  System 
Explanatory  Notes  (ENs),  relevant 
Headquarters  Rulings  Letters  (HRLs) 
and  the  Kraft  case. 

In  understanding  the  language  of  the 
HTSUS,  Customs  consults  the  ENs.  The 
ENs,  although  not  dispositive,  provide  a 
commentary  on  the  scope  of  each 
heading  of  the  Harmonized  System  and 
are  thus  useful  in  ascertaining  the 
classification  of  merchandise.  Customs 


believes  that  they  should  be  consulted 
for  guidance  in  determining  the  proper 
interpretation  of  the  HTSUS.  See  T.D. 
89-80,  54  FR  35127,  35128  (August  23, 
1989).  EN  70.10,  pg.  933-934,  states,  in 
pertinent  part,  that: 

This  heading  covers  all  glass 
containers  of  the  kinds  commonly  used 
commercially  for  the  conveyance  or 
packing  of  liquids  or  of  solid  products 
(powders,  granules,  etc.).  They  include: 

(A)  Carboys,  demijohns,  bottles  (including 
syphon  vases),  phials  and  similar  containers, 
of  all  shapes  and  sizes,  used  as  containers  for 
chemical  products  (acids,  etc.)  beverages, 
oils,  meat  extracts,  perfumery  preparations, 
pharmaceutical  products,  inks,  glues,  etc. 

These  articles,  formerly  produced  by 
blowing,  are  now  almost  invariably 
manufactured  by  machines  which 
automatically  feed  molten  glass  into  moulds 
where  the  finished  articles  are  formed  by  the 
action  of  compressed  air.  They  are  usually 
made  of  ordinary  glass  (colourless  or 
coloured)  although  some  bottles  (e.g.,  for 
perfumes)  may  be  made  of  lead  crystal,  and 
certain  large  carboys  are  made  of  fused  quartz 
or  other  fused  silica  *  *  * 

These  containers  remain  in  this  heading 
even  if  they  are  ground,  cut,  sand-blasted, 
etched  or  engraved,  or  decorated  (this 
applies,  in  particular,  to  certain  perfume  or 
liqueur  bottles),  banded,  wickered  or 
otherwise  trimmed  with  various  materials 
(wicker,  straw,  raffia,  metal,  etc.);  they  may 
also  have  tumbler-caps  fitted  to  the  neck. 

They  may  be  fitted  with  drop  measuring 
devices  or  may  be  graduated,  provided  that 
they  are  not  of  a  kind  used  as  laboratory 
glassw'are. 

(B)  Jars,  pots  and  similar  containers  for  the 
conveyance  or  packing  of  certain  foodstuffs 
*  •  *,  pharmaceutical  products,  *  *  * 
polishes,  cleaning  preparations,  etc. 

These  articles  are  usually  made  of  ordinary 
glass  (colourless  or  tinted)  by  pressure  in  a 
mould  usually  followed  by  blowing  with 
compressed  air.  They  generally  have  a  large 
opening,  a  short  neck  (if  any)  and  as  a  rule, 
a  lip  or  flange  to  hold  the  lid  or  cap.  Some 
of  these  containers,  however  may  be  closed 
by  corks  or  screwstoppers. 

In  HRL  087359,  dated  August  8, 1990, 
Customs  explained  the  phrase 
“commercially  used  to  convey”,  as  used 
in  the  ENs,  when  referring  to  the  class 
of  glass  containers  commercially  used  to 
convey  solid  or  liquid  products.  The 
ruling  stated,  in  pertinent  part,  that: 

The  key  phrase  in  this  instance  is 
“commonly  used  commercially  for  the 
conveyance”  of  liquids.  The  root  word  of 
“commercially”  is  commerce  which  is 
described  as  the  exchange  or  buying  and 
selling  of  commodities.  Webster’s  Third  New 
International  Dictionary,  (1986)  and  The 
Random  House  Dictionary  of  the  English 
Language,  (1983).  The  root  word  of 
“conveyance”  is  convey  which  is  described 
as  to  carry,  bring  or  take  from  one  place  to 
another;  transport;  bear.  The  Random  House 
Dictionary  of  the  English  Language.  (1983) 
and  Webster’s  Third  New  international 
Dictionary,  (1986). 


Based  on  this  ruling.  Customs  current 
position  is  that  the  principal  use  for  the 
class  “containers  used  for  the 
conveyance  or  packing  of  goods”  is  that 
glass  articles  of  this  class  be  part  of  the 
exchange  or  buying  and  selling  of 
commodities,  and  be  used  to  convey  or 
pack  a  product  to  a  consumer  who  then 
uses  the  product  and  discards  the 
container. 

After  reviewing  the  Kraft  case,  the 
ENs  and  the  relevant  HRLs,  Customs 
believes  that  together,  they  provide 
specific  identifiable  characteristics 
which  are  indicative,  but  not  conclusive 
of  whether  a  particular  glass  article 
qualifies  as  part  of  the  class  “containers 
of  glass  of  a  kind  used  for  the 
conveyance  or  packing  of  goods”.  These 
characteristics  would  include, 
containers,  of  all  shapes  and  sizes: 

1.  generally  having  a  large  opening,  a  short 
neck  (if  any)  and  as  a  rule,  a  lip  or  flange  to 
hold  the  lid  or  cap,  made  of  ordinary  glass 
(colourless  or  coloured)  and  manufactured  by 
machines  which  automatically  feed  molten 
glass  into  moulds  where  the  finished  articles 
are  formed  by  the  action  of  compressed  air; 

2.  in  which  the  ultimate  purchaser’s 
primary  expectation  is  to  discard  the 
container  after  the  conveyed  or  packed  goods 
are  used; 

3.  sold  from  the  importer  to  a  wholesaler/ 
distributor  who  then  packs  them  with  goods; 

4.  sold  in  an  environment  of  sale  that 
features  the  goods  packed  in  the  jar  and  not 
the  jar  itself; 

5.  used  to  commercially  convey  foodstuffs, 
beverages,  oils,  meat  extracts,  etc.; 

6.  capable  of  being  used  in  the  hot  packing 
process;  and 

7.  recognized  in  the  trade  as  used  primarily 
to  pack  and  convey  goods  to  a  consumer  who 
then  discards  the  container  after  this  initial 


Customs  current  position  is  that  the 
physical  characteristics  of  a  particular 
glass  article  are  the  primary  indicator  of 
whether  it  belongs  to  the  class 
“containers  of  a  kind  used  for  the 
packing  or  conveyance  of  goods”. 

Kraft  discussed  a  container’s  ability  to 
be  used  in  the  “hot  packing”  process  as 
a  possible  indicator  that  a  particular 
container  was  of  a  kind  used  for  the 
packing  or  conveyance  of  goods. 
However,  it  is  Customs  understanding 
that  most  glassware  is  capable  of  being 
used  in  the  “hot  packing”  process. 
Therefore,  whether  a  particular 
container  is  capable  of  being  used  in  the 
“hot  packing”  process,  is  of  limited 
utility  when  determining  whether  it  is 
classifiable  as  a  container  of  a  kind  used 
for  the  packing  or  conveyance  of  goods. 

Customs  proposes  to  continue  to 
apply  the  standards  outlined  above  with 
one  addition.  The  proposed  addition 
involves  glass  containers  imported 
without  their  corresponding  caps  or 


use. 
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lids.  Based  on  observations  of 
importations.  Customs  proposed 
position  is  that  “glass  containers 
imported  without  their  corresponding 
caps  or  lids”  is  an  additional  physical 
characteristic  that  indicates  that 
particular  containers  will  be  used  for 
the  conveyance  or  packing  of  goods. 

We  realize  that  sut^eading 
7010.90.50,  HTSUS,  provides  for 
containers  imported  with  or  without 
their  lids.  However,  Customs  proposed 
position  is  that  whether  containers  are, 
or  are  not,  imported  with  lids  is  a 
distinct  indication  of  their  use. 

Preserving  Jars  of  Glass 

Customs  present  position  I'egarding 
the  class  “preserving  jars  of  glass”  is 
that  it  provides  for  various  articles 
which  are  the  typical  size  and  shape  of 
“Mason-type”  jars.  Whether  a  particular 
glass  jar  is  a  preserving  jar  is  presently 
determined  on  a  case-by-case  basis. 
Customs  does,  however,  consider 
volumes  of  between  .23  liters  and  2.2 
liters  and  a  shape  and  height  of  a  typical 
Mason  jar  (e.g.,  not  multi-sided)  to  be 
indicative,  but  not  conclusive,  physical 
characteristics  of  a  preserving  jar. 

This  understanding  is  based  on 
relevant  HRLs  and  the  ENs.  In  HRL 
087727,  dated  September  21, 1990, 
Customs  ruled  that  the  class  "preserving 
jars  of  glass  is  limited  to  merchandise  in 
the  sizes  and  shapes  of  typical  ’Mason- 
type’  preserving  jars  whidi  hold  the 
volumes  typical  of  preserve  jars  (i.e., 
one  half  pint  to  one  half  gallon).” 
Additionally,  EN  70.10  pg.  933-934, 
states,  in  pertinent  part,  that  “{t]he 
heading  also  includes  preserving  jars  of 
glass”. 

Preserving  jars  are  not  defined  in  the 
heading  or  ENs.  A  tariff  term  that  is  not 
defined  in  the  HTSUS  or  in  the  ENs  is 
construed  in  accordance  with  its 
common  and  commercial  meaning. 
Nippon  Kogasku  (USA)  Inc.  v.  United 
States.  69  CCPA  89,  673  F.2d  380 
(1982).  Common  and  commercial 
meaning  may  be  determined  by 
consulti)>g  dictionaries,  lexicons, 
scientific  authorities  and  other  reliable 
sources.  C.J.  Tower  &■  Sons  v.  United 
States.  69  CCPA  128, 673  F.2d  1268 
(1982).  The  term  “preserving”  is 
described,  in  pertinent  part,  as  “[tjo 
prepare  food  for  future  use,  as  by 
canning  or  salting;  to  treat  fruit  or  other 
foods  so  as  to  prevent  decay”.  Webster’s 
11  New  Riverside  University  Dictionary, 
(1984). 

Based  upon  the  above  definition,  the 
U.S.  Department  of  Agriculture, 
Extension  Service,  Complete  Guide  to 
Home  Canning:  Guide  1  Principles  of 
Home  Canning  (Agricultural 
Information  Bulletin  No.  539-1,  May 


1989),  and  consultation  with  members 
of  the  home  canning  trade.  Customs 
proposed  position  is  that  the  principal 
use  for  the  class  “preserving  jars  of 
glass”  is  jars  purchased  and  used  for 
home  canning  only.  Further,  Customs 
understands  that  there  are  identifiable 
characteristics  that  are  indicative,  but 
not  conclusive  of  the  principal  use  of 
glass  jars  classifiable  as  “preserving  jars 
of  glass”.  These  would  include: 

Glass  articles  of  any  shape  that  are  between 
.23  and  2.2  liter  sizes,  and  are  regular  and 
wide-mouth  “Mason-type”,  threaded,  home¬ 
canning  jars  with  self-sealing  lids. 

Generally,  the  standard  jar  mouth 
opening  is  about  2^/h  inches  with  wide 
mouth  jars  having  3  inch  openings. 
“Mason-type”  jars  have  narrower 
sealing  surfaces  and  are  tempered  less 
than  most  commercial  pint  and  quart- 
size  jars.  The  common  self-sealing  lid 
consists  of  a  flat  metal  lid  held  in  place 
by  a  metal  screw  band  during 
processing.  The  flat  lid  is  crimped 
around  its  bottom  edge  to  form  a  trough, 
which  is  filled  with  a  colored  gasket 
compound.  These  physical  criteria  are 
based  on  Customs  understanding  of  the 
U.S.  Department  of  Agriculture. 

Extension  Service,  Complete  Guide  to 
Home  Canning:  Guide  1  Principles  of 
Home  Canning  (Agricultural 
Information  Bulletin  No.  539-1,  May 
1989),  pgs.  14-15  and  discussion  with 
members  of  the  trade. 

Additionally,  on  page  11  of  the  above 
mentioned  bulletin,  under  the  subtitle 
“Equipment  and  methods  not 
recommended”,  this  publication 
indicates  that  jars  wi^  wire  bails  and 
glass  caps  and  one-piece  zinc  porcelain 
lined  caps  are  not  recommended  for 
home  canning.  We  note  that  these  “non 
Mason-type”  jars  are  often  advertised 
and  sold  in  sets  of  varying  sizes  for  use 
in  the  storage  of  goods  in  the  home. 

Thus,  it  is  Customs  proposed  position 
that  they  are  classifiable  under 
subheading  7013.39,  HTSUS. 

Under  Customs  proposed  position, 
the  only  type  of  glass  article  classifiable 
as  part  of  the  class  or  kind  “preserving 
jars  of  glass”,  would  bq  regular  and 
wide-mouth  “Mason-type”,  threaded, 
home-canning  jars  with  self-sealing  lids. 
Glass  articles  with  wire  bails  and  glass 
or  porcelain  caps  or  lids  would  not  be 
classifiable  as  “preserving  jars  of  glass” 
as  their  physical  characteristics  do  not 
allow  them  to  be  recommended  for 
home  canning  use. 

Glassware  (rf  a  Kind  Used  for  Table  or 
Kitchen  Purposes  Glass  Storage  Articles 

Based  on  the  plain  language  of  the 
beading.  Customs  is  of  the  opinion  that . 
subheading  7013.39,  HTSUS,  provides 


for  the  class  "glassware  of  a  kind  used 
for  table  or  kitdien  purposes”. 

Customs  position  is  based  on 
exemplars  EN  70.13,  which  we 
believe  demonstrate  that  the  class 
“glassware  of  a  kind  used  for  table  or 
kitchen  purposes”  provides  for  certain 
glass  articles  principally  used  for 
household  storage.  EN  70.13,  pg.  936- 
937,  states,  in  pertinent  part,  that: 

[Tlhis  heading  covers  the  following  types 
of  articles,  most  of  which  are  obtained  by  * 
pressing  or  blowing  in  moulds: 

(1)  (Tlable  or  kitchen  glassware,  e.g., 
drinking  glasses,  goblets,  tankards,  decanters, 
infants’  feeding  bottles,  pitchers,  jugs,  plates, 
salad  bowls,  sugar-bowls,  sauce-I^ts,  fruit- 
stands,  cake-stands,  hors-d’oeuvres  dishes, 
bowls,  basins,  egg-cups,  butter  dishes,  oil  or 
vinegar  cruets,  dishes  (fOT  serving,  cooking, 
etc.)  stew-pans,  casseroles,  trays,  salt  cellars, 
sugar  sifters,  knife-rests,  mixers,  table  hand 
bells,  coffee-pots  and  coffee-filters, 
sweetmeat  boxes,  graduated  kitchenware, 
plate  warmers,  table  mats,  certain  parts  of 
domestic  chums,  cups  for  coffee-mills, 
cheese  dishes,  lemon  squeezers,  ice-buckets 
•  «  • 

Customs  understands  that  the 
exemplars  listed  are  articles  principally 
used  to  hold  or  store  other  articles  in  the 
home.  We  believe  that  among  th^e 
articles,  certain  glass  storage  jars  may 
also  be  principally  used  in  this  fashion. 
Therefore,  glass  articles  which  are 
principally  used  to  store  articles  in  the 
home  are  classifiable  under  subheading 
7013.39,  HTSUS. 

After  reviewing  the  ENs,  relevant 
HRL’s,  and  applying  the  principal  use 
factors,  which  are  indicative  but  not 
conclusive,  for  determining  whether 
merchandise  falls  within  a  particular 
class  or  kind.  Customs  has  identified  the 
following  characteristics  which  we 
believe  are  indicative,  but  not 
conclusive  of  glassware  of  a  kind  used 
for  table  or  kitchen  purposes;  glass 
household  storage  articles.  They  are 
glass  articles: 

1.  Made  of  ordinary  glass,  lead  crystal 
glass,  glass  having  a  low  coefficient  of 
expansion  (e.g.,  Irarosilicate  glass)  or  of  glass 
ceramics  (the  latter  two  in  particular,  for 
kitchen  glassware).  They  may  also  be 
colourless,  coloured  or  of  flashed  glass,  and 
may  be  cut,  fiosted,  etched  or  engraveil; 

2.  Having  a  decorative  motif  consistent 
with  a  kitchen  decor  (e.g.,  geese,  “country 
theme”,  etc.); 

3.  Which  the  consumer  purchases 
primarily  to  use  for  storage  in  the  home; 

4.  Sold  from  the  importer  to  a  wholesaler/ 
distributor  who  then  sells  them  to  a  retailer; 

5.  Sold  in  an  environment  of  sale  that 
emphasizes  the  article’s  use  or  reuse  as  a 
storage  article; 

6.  I^ld  to  the  ultimate  purchaser  empty; 

7.  Which  are  recognized  in  the  trade  as 
primarily  having  a  household  storage  use: 
and 
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8.  Which  are  imported  with  their  caps  or 
lids. 

This  understanding  is  based  on  the 
above  cited  EN  and  relevant  HRLs.  HRL 
953282,  dated  February  16, 1993, 
classihed  a  1  liter  glass  jar  decorated 
with  a  blue  ribbon  and  decalmania 
which  created  a  country  motif  band  in 
blue,  pink,  green  and  yellow  around  the 
middle  of  the  jar.  Customs  held  that, 
while  the  container  did  convey  goods, 
its  decoration,  lid,  and  environment  of 
sale  ail  indicated  that  the  principal  use 
of  the  container  was  for  storage,  not  the 
conveyance  of  goods.  See  also,  HRL 
087727,  dated  September  21, 1990, 
which  classified  spice  jars  as  household 
storage  jars. 

Customs  proposes  to  continue  to 
apply  the  standards  outlined  above.  We 
note  that  due  to  tlie  USDA  report’s 
recommendation  that  glass  articles  with 
wire  bale  and  trigger  closures  (non 
“Mason-type”)  not  be  used  for  home 
canning,  but  rather  as  storage  articles  for 
dry  ingredients,  ail  glass  articles  with 
wire  bale  trigger  closures  and  glass  caps 
or  lids  will  be  classifiable  under 
subheading  7013.39,  HTSUS. 

However,  we  note  that  there  are  glass 
articles  capable  of  both  conveyance  or 
packing  of  goods  and  household  storage, 
as  demonstrated  in  the  Kraft  case. 
Instances  of  these  types  of  articles  will 
be  reviewed  on  a  case-by-case  basis, 
with  the  above  outlined  characteristics 
determining  the  article’s  principal  use 
and  classiftcation. 

Authority 

This  notice  is  published  in 
accordance  with  section  177.10(c), 
Customs  Regulations  (19  CFR  177.10(c)). 

Comments 

In  accordance  with  the  above 
discussion.  Customs  is  now  seeking 
comments  from  the  public  regarding  the 
proposed  change  of  practice  with 
regards  to  the  tariff  provisions  for  all 
three  of  these  classes  of  glass  articles. 
Customs  is  especially  interested  in 
receiving  comments  regarding  the 
characteristics  that  are  indicative  of 
each  class. 

Before  adopting  this  proposed  change 
in  practice,  consideration  will  be  given 
to  any  written  comments  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11  (b)),  on  regular  business 
days  between  the  hours  of  9:00  a.m.  and 
4:30  p.m.  at  the  Regulations  Branch, 
U.S.  Customs  Service,  Office  of 


Regulations  and  Rulings,  Franklin 
Court,  1099  14th  Street,  N.W.,  Suite 
4000,  Washington  D.C. 

Dated:  September  23, 1994. 

George  ).  Weise, 

Commissioner  of  Customs. 

John  W.  Mangels, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[FR  Doc.  94-25153  Filed  10-11-94;  8:45  am) 
BILLING  CODE  482(M)2-P 

Departmental  Offices;  Debt 
Management  Advisory  Committee; 
Meeting 

Notice  is  hereby  given,  pursuant  to  5 
U.S.C.  App.  Section  10(a)(2),  that  a 
meeting  will  be  held  at  the  U.S. 

Treasury  Department,  15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC,  on  November  1  and  2, 1994,  of  the 
following  debt  management  advisory 
committee: 

Public  Securities  Association 
RTreasury  Borrowing  Advisory  Committee 

The  agenda  for  the  meeting  provides 
for  a  technical  background  briefing  by 
Treasury  staff  on  November  1,  followed 
by  a  charge  by  the  Secretary  of  the 
Treasury  or  his  designate  that  the 
committee  discuss  particular  issues,  and 
a  working  session.  On  November  2,  the 
committee  will  present  a  written  report 
of  its  recommendations. 

The  background  briefing  by  Treasury 
staff  will  be  held  at  11:30  a.m.  Eastern 
time  on  November  1  and  will  be  open 
to  the  public.  The  remaining  sessions  on 
November  1  and  the  committee’s 
reporting  session  on  November  2  will  be 
closed  to  the  public,  pursuant  to  5 
U.S.C.  App.  Action  10(d). 

This  notice  shall  constitute  my 
determination,  pLmsuant  to  the  authority 
placed  in  heads  of  departments  by  5 
U.S.C.  App.  Section  10(d)  and  vested  in 
me  by  Treasury  Department  Order  No. 
101-05,  that  the  closed  portions  of  the 
meeting  are  concerned  with  information 
that  is  exempt  from  disclosure  under  5 
U.S.C.  Section  552b(c)(9)(A).  The  public 
interest  requires  that  such  meetings  be 
closed  to  the  public  because  the 
Treasury  Department  requires  frank  and 
full  advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  by  the 
several  major  segments  of  the  financial 
community.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  5  U.S.C.  App. 
Section  3. 


Although  the  Treasury’s  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
committee,  premature  disclosure  of  the 
committee’s  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  5  U.S.C. 
Section  552b(c)(9)(A). 

The  Office  of  the  Under  Secretary  for 
Domestic  Finance  is  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
pubic  consistent  with  the  policy  of  5 
U.S.C.  Section  552b. 

Dated;  October  6, 1994. 

Frank  N.  Newman, 

Deputy  Secretary  of  the  Treasury. 

(FR  Doc.  94-25212  Filed  10-11-94;  8:45  am) 
BILLING  CODE  481d-2S-M 

Internal  Revenue  Service 

Performance  Review  Board 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  Members  of  Senior 
Executive  Service  Performance  Review 
Board. 

EFFECTIVE  DATE:  Performance  Review 
Board  effective  October  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
DiAnn  Kiebler,  M:ES,  Room  3515, 1111 
Constitution  Avenue,  N.W., 

Washington,  D.C.  20224,  Telephone  No. 
(202)  622-6320,  (not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  4314(c)(4)  of  the  Civil  Service 
Reform  Act  of  1978,  the  members  of  the 
Internal  Revenue  Service’s  Senior 
Executive  Service  Performance  Review 
Board  for  Regional  Commissioners  are 
as  follows; 

Michael  Dolan,  Deputy  Commissioner, 
Chair 

Gary  Bell,  Chief  Inspector 
David  Jordon,  Deputy  Chief  Counsel 
Michael  Lane,  Deputy  Commissioner, 
U.S.  Customs  Service 
This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  appearing  in  the  Federal 
Register  for  Wednesday,  November  8, 
1978  (43FR52122). 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Hevenue. 

IFR  Doc.  94-25107  Filed  10-11-94;  8;45  am) 
BILLING  CODE  4830-01-4> 
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Performance  Review  Board 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  Members  of  Senior 
Executive  Service  Performance  Review 
Board. 

EFFECTIVE  DATE:  Performance  Review 
Board  effective  October  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
DiAnn  Kiebler,  M:ES,  Room  3515, 1111 
Constitution  Avenue,  N.W., 

Washington,  D.C.  20224,  Telephone  No. 
(202)  622-6320,  (not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  4314(c)(4)  of  the  Civil  Service 
Reform  Act  of  1978,  the  members  of  the 
Internal  Revenue  Service’s  Senior 
Executive  Service  Performance  Review 
Board  for  senior  executives  in  the  Office 
of  the  Chief  Inspector  are  as  follows: 
Michael  Dolan,  Deputy  Commissioner, 
Chair 

Robert  Cesca,  Deputy  Inspector  General, 
Department  of  the  Treasury 
C.  Morgan  Kinghorn,  Chief  Financial 
Officer 

This  document  does  not  meet  the  . 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  appearing  in  the  Federal 
Register  for  Wednesday,  November  8, 
1978  (43FR52122). 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

IFR  Doc.  94-25108  Filed  10-11-94;  8:45  am) 
BILUNG  cooe  4«30-01-P 


Performance  Review  Board 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  Members  of  Senior 
Executive  Service  Performance  Review 
Board. 

EFFECTIVE  DATE:  Performance  Review 
Board  effective  October  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
DiAnn  Kiebler,  M:ES,  Room  3515, 1111 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20224,  Telephone  No. 
(202)  622-6320,  (not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  4314(c)(4)  of  the  Civil  Service 
Reform  Act  of  1978,  the  members  of  the 
Internal  Revenue  Service’s  Senior 
Executive  Service  Performance  Review 
Board  for  senior  executives  other  than 
Chief  Officers,  Regional  Commissioners 
and  senior  executives  in  Inspection  and 
Appeals  are  as  follows; 

Michael  Dolan,  Deputy  Commissioner, 
Chair 

David  Blattner,  Regional  Commissioner, 
Midwest  Region 


Philip  Brand,  Chief  Compliance  Officer 
Charles  Brennan,  Regional 
Commissioner,  Mid-Atlantic  Region 
Herma  Hightower,  Regional 
Commissioner,  North  Atlantic  Region 
C.  Morgan  Kinghorn,  Chief  Financial 
Officer 

Larry  Westfall,  Modernization  Executive 
This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  appearing  in  the  Federal 
Register  for  Wednesday,  November  8. 
1978  (43FR52122). 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  94-25109  Filed  10-11-94;  8  45  am) 
BILUNG  COOE  4830-01-P 


Tax  on  Certain  Imported  Substances 
(Phosphorous  Trichloride,  et  at.); 

Notice  of  Determinations 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
determinations,  under  Notice  89-61, 
that  the  list  of  taxable  substances  in 
section  4672(a)(3]  will  be  modified  to 
include  phosphorous  trichloride  and 
phosphorous  pentasulfide. 

EFFECTIVE  DATE:  This  modification  is 
effective  January  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J.  Montague,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  (202)  622-3130  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION; 
Background 

Under  section  4672(a),  an  importer  or 
exporter  of  any  substance  may  request 
that  the  Secretary  determine  whether 
such  substance  should  be  listed  as  a 
taxable  substance.  The  Secretary  shall 
add  such  substance  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  of 
production.  Notice  89-61, 1989-1  C.B. 
717,  sets  forth  the  rules  relating  to  the 
determination  process. 

Determination 

On  September  29, 1994,  the  Secretary 
determined  that  phosphorous 
trichloride  and  phosphorous 
pentasulfide  should  be  added  to  the  list 
of  taxable  substances  in  section 


4672(a)(3),  effective  January  1, 1995. 

The  rate  of  tax  prescribed  for 
phosphorous  trichloride,  imder  section 
4671(b)(3),  is  $3.10  per  ton.  This  is 
based  upon  a  conversion  factor  for 
phosphorous  of  0.23  and  a  conversion 
factor  for  chlorine  of  0.77. 

The  rate  of  tax  prescribed  for 
phosphorous  pentasulfide,  under 
section  4671(b)(3),  is  $1.24  per  ton.  This 
is  based  upon  a  conversion  factor  for 
phosphorous  of  0.28.  The  petitioner  is 
Monsanto  Company,  a  manufacturer 
and  exporter  of  these  substances.  No 
material  comments  were  received  on 
these  petitions.  The  following 
information  is  the  basis  for  the 
determinations. 

Phosphorous  Trichloride 

HTS  number:  2812.10.50.10 
CAS  number:  7719-12-2 

Phosphorous  trichloride  is  derived 
from  the  taxable  chemicals  phosphorous 
and  chlorine.  Phosphorous  trichloride  is 
a  liquid  produced  predominantly  by  the 
direct  union  of  phosphorous  and 
chlorine. 

The  stoichiometric  material 
consumption  formula  for  phosphorous 
trichloride  is: 

P4  (phosphorous)  +  6  CI2  (chlorine) 

- >  4  PCI3  (phosphorous 

trichloride) 

Phosphorous  trichloride  has  been 
determined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  100  percent  by  weight  of  the 
materials  used  in  its  production. 

Phosphorous  Pentasulfide 

HTS  number:  2813.90.20.00 
CAS  number:  1314-80-3 

Phosphorous  pentasulfide  is  derived 
from  the  taxable  chemical  phosphorous. 
Phosphorous  pentasulfide  is  a  solid 
produced  predominantly  by  mixing 
molten  phosphorous  with  molten  sulfur. 

The  stoichiometric  materia) 
consumption  formula  for  phosphorous 
pentasulfide  is: 

P4  (phosphorous)  +  10  S  (sulfur) - 

>  2  P2S5  (phosphorous  pentasulfide) 

Phosphorous  pentasulfide  has  been 
determined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  94.6  percent  by  value  of  the 
materials  used  in  its  production.  The 
stated  cost  for  phosphorous  is  $0.91  per 
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pound  and  the  stated  cost  for  sulfur  is 
$0.02  per  |x>uud 

Oak  O.  Goode. 

FtdemI  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 
il  R  Doc.  94-25084  Filed  10-1 1-94;  8:45  am) 
BILUNG  CODC  483(M)1-U 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27. 1978  (43  FR  13359,  March  29. 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2. 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  “Painting  and 
Illumination  in  Early  Renaissance 
Florence”  (See  list  ^),  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  wiUi  the  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Metropolitan 
Museum  of  Art  fi'om  on  or  about 
November  14, 1994  through  February 
26, 1995  is  in  the  national  interest. 
Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  October  5, 1994. 

Les  Jin, 

General  Counsel. 

|FR  Doc.  94-25216  Filed  10-11-94;  8:45  am) 
BILLING  CODE  8230-01-M 


Meeting  of  the  Advisory  Board  for 
Cuba  Broadcasting 

The  Advisory  Board  for  Cuba 
Broadcasting  will  conduct  a  meeting  on 
Thursday,  October  13, 1994,  in  Miami, 
Florida.  The  intended  agenda  is  listed 
below. 

Agenda 

Thursday,  October  13, 1994 
Part  one — Closed  to  the  Public 
11:00  a.m. 

1.  Discussion  of  Frequency  and  Power 
Reductions 

2.  Update  on  TV  Marti  Transmissions 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  Paul  W.  Manning,  Assistant  General 
Counsel,  at  619-5997,  and  the  address  is  Room  700, 
U.S.  Information  Agency,  301  Fourth  Street,  S.W.. 
Washington,  D.C  20547. 


Part  Two — Open  to  the  Public 
12:00  p.m. 

1.  Approval  of  Minutes 

2.  Update  on  Radio  Marti  and  TV  Marti 

(a)  Coverage  of  1994  Cuban  Migrant  Crisis 

by  radio  Marti 

3.  USIA  Consolidation  Plan 

4.  Update  on  Restructuring  Plan 

5.  Update  on  Miami  Building  Facility 

6.  Fiscal  1995  Budget  Report 

7.  Focus  Group  Results 

8.  External  Review  Panels 

9.  TV  Marti  Video  Presentation 

10.  Old  Business 

11.  New  Business 

12.  Public  Testimony 

Items  one  and  two  which  will  be  discussed 
from  11:00  a.m.  to  12:00  p.m.,  will  be  closed 
to  the  public.  Discussion  of  items  one  and 
two  will  include  information  the  premature 
disclosure  of  which  would  be  likely  to 
frustrate  the  implementation  of  a  proposed 
Agency  action  (5  U.S.C.  522(c)(9)(B)). 

Members  of  the  public  interested  in 
attending  the  open  portion  of  the  meeting 
should  contact  Ms.  Angela  R.  Washington,  at 
the  Advisory  Board  Office.  Ms.  Washington 
can  be  reached  at  (202)  401-2178. 

Dated:  October  4. 1994. 

Joseph  Duffey, 

Director,  United  States  Information  Agency. 

Determination  To  Close  Portions  of  the 
Advisory  Board  Meeting  of  October  13, 
1994 

Based  on  information  provided  to  me 
by  the  Advisory  Board  for  Cuba 
Broadcasting,  I  hereby  determine  that 
the  11:00  a.m.  to  12:00  p.m.  portion  of 
the  meeting  should  be  closed  to  the 
public. 

The  Advisory  Board  has  requested 
that  items  one  and  two  of  the  October 
13, 1994,  meeting  be  closed  to  the 
public.  Items  one  and  two  will  involve 
information  the  premature  disclosure  of 
which  would  likely  frustrate 
implementation  of  a  proposed  Agency 
action.  Closing  such  deliberations  to  the 
public  is  justified  by  the  Government  in 
the  SimsUne  Act  under  5  U.S.C. 
522b(c)(9)(B). 

Items  one  and  two  on  the  agenda 
consist  of  a  discussion  of  technical 
matters,  which  include  TV  Marti 
Transmissions,  frequencies,  alternate 
channels  and  new  technologies  for 
Radio  Marti. 

Dated;  October  4, 1994. 

Joseph  Duffey, 

Director,  Untied  States  Information  Agency. 
(FR  Doc.  94-25105  Filed  10-11-94;  8:45  am) 
BILLING  CODE  B230-01-M 


Performance  Review  Board  Members 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice. 


SUMMARY:  This  Notice  is  issued  to  revise 
the  membership  of  the  United  States 
Information  Agency  (USIA)  Performance 
Review  Board. 

DATES:  October  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  S.  Welch  (Co-Executive 
Secretary),  Deputy  Director,  Office  of 
Personnel,  Bureau  of  Broadcasting. 
U.S.  Information  Agency,  330 
Independence  Avenue  SW., 
Washington,  DC  20547,  Tel:  (202) 
619-7545  or 

Ms.  Patricia  H.  Noble  (Co-Executive 
Secretary),  Chief,  Domestic  Personnel 
Division,  Office  of  Personnel,  U.S. 
Information  Agency,  301  4th  Street 
S.W.,  Washington,  DC  20547,  Tel: 
(202)  619-^617. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  4314(c)  (1) 
through  (5)  of  the  Civil  Service  Reform 
Act  of  1978  (P.L.  95454),  the  following 
list  supersedes  the  U.S.  Information 
Agency  Notice  (58  FR  195,  October  12, 
1993). 

Chairperson:  Associate  Director  for 
Management  Henry  Howard,  Jr. 
Deputy  Chairperson:  Associate  Director 
for  Broadcasting  Joseph  B.  Bruns 
(Acting) 

Career  SES  Members: 

Eileen  Binns,  Director,  Office  of 
Administration 

Rolando  Bonachea,  Deputy  Director, 
Office  of  Cuba  Broadcasting 
Jane  Fritzman,  Chief  of  Staff,  Bureau 
of  Broadcasting 

Robert  Kamosa,  Director,  Bureau  of 
Broadcasting 

Harlan  Rosacker,  Director,  Office  of 
Personnel 

James  Whitten,  Executive  Director, 
Bureau  of  Educational  and  Cultural 
Affairs 

Alternate  Career  SES  Members: 

James  Hulen,  Director,  Bureau  of 
Broadcasting 

Rick  Ruth,  Deputy  Chief  of  Staff, 
Bureau  of  Management 
This  supersedes  the  previous  U.S. 
Information  Agency  Notice  (58  FR  195 
October  12, 1993). 

Dated:  October  5. 1994. 

Henry  Howard,  Jr., 

Associate  Director  for  Management,  U.S. 
Information  Agency. 

(FR  Doc.  94-25214  Filed  10-11-94;  8:45  am) 
BILUNG  CODE  8230-01-M 


OFFICE  OF  UNITED  STATES  TRADE 
REPRESENTATIVE 

Report  of  Trade  Expansion  Priorities 
Pursuant  to  Executive  Order  12901 

AGENCY:  Office  of  United  States  Trade 
Representative. 
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action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  United  States  Trade  Representative 
(USTR)  has  submitted  the  report 
published  herein  to  the  Committee  on 
Finance  of  the  United  States  Senate  and 
the  Committee  on  Ways  and  Means  of 
the  United  States  House  of 
Representatives  identifying  trade 
expansion  priorities  pursuant  to 
Executive  Order  12901  of  March  3, 

1994. 

DATES:  The  report  u'as  submitted  on 
October  3, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Irving  Williamson,  Chairman,  Section 
301  Committee,  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street,  N.W., 
Washington,  DC  20506,  (202)  395-3432. 

Authority:  E.0. 12901  of  March  3, 1994. 

f  UPPLEMENTARY  INFORMATION:  The  text  of 
the  USTR  report  is  as  follows; 

Identification  of  Trade  Expansion 
Priorities  Pursuant  to  Executive  Order 
1 2901 

This  report  is  submitted  pursuant  to 
Executive  Order  12901  of  March  3, 

1994.  Under  the  Executive  Order  the 
United  States  Trade  Representative  is 
required,  by  September  30, 1994,  to 
“review  United  States  trade  expansion 
priorities  and  identify  priority  foreign 
country  practices,  the  elimination  of 
which  is  likely  to  have  the  most 
significant  potential  to  increase  United 
States  exports,  either  directly  or  through 
the  establishment  of  a  beneficial 
precedent.” 

In  identifying  priority  foreign  country 
practices,  the  Trade  Representative  must 
take  into  account  all  relevant  factors, 
including: 

(a)  The  major  barriers  and  trade 
distorting  practices  described  in  the 
National  Trade  Estimate  Report; 

(b)  The  trade  agreements  to  which  a 
foreign  country  is  a  party  and  its 
compliance  with  those  agreements; 

(c)  The  medium-term  and  long-term 
implications  of  foreign  government 
procurement  plans;  and 

(d)  The  international  competitive 
position  and  export  potential  of  United 
States  products  and  services. 

The  Executive  Order  permits  the 
Trade  Representative  to  include,  if 
appropriate,  "a  description  of  the 
foreign  country  practices  that  may  in  the 
future  warrant  identiHcation  as  priority 
foreign  country  practices.”  The  Trade 
Representative  may  also  include  “a 
statement  about  other  foreign  country 
practices  that  were  not  identified 
because  they  are  already  being 
addressed  by  provisions  of  United 
States  trade  law,  existing  bilateral  trade 


agreements,  or  in  trade  negotiations 
with  other  countries  and  progress  is 
being  made  toward  their  elimination.” 

The  Global  Context 

Changes  in  the  world  economy, 
reinforced  by  tl)e  end  of  the  Cold  War, 
have  opened  up  new  opportunities  in 
the  global  marketplace.  The  United 
States  is  well-positioned  to  take 
advantage  of  these  opportunities.  We  are 
unsurpassed  in  innovation  and 
flexibility.  Gains  in  productivity  have 
fueled  our  competitiveness.  Our  higher 
education  is  unsurpassed.  Our  workers 
are  the  most  skilled  and  productive  in 
the  world. 

This  new  world  is  extremely 
competitive.  In  order  to  remain 
successful,  we  must  pursue  a  strategy- 
consisting  of  two  interrelated  parts: 
trade  policies  that  will  open  markets 
around  the  world;  and  domestic  policies 
that  will  help  American  companies  and 
workers  to  remain  the  most  productive 
in  the  world.  This  two-part  strategy 
reflects  the  Administration’s 
fundamental  goal  of  higher  living 
standards  for  all  Americans. 

The  single  most  important  component 
of  our  trade  strategy  is  the  successful 
implementation  of  the  Uruguay  Round 
of  multilateral  trade  negotiations.  The 
Uruguay  Round  agreements  amount  to  a 
global  tax  cut  of  some  $744  billion. 

They  will  stimulate  the  creation  of 
hundreds  of  thousands  of  jobs  and, 
when  fully  implemented,  add  an 
estimated  $100-200  billion  to  the  U.S. 
GDP  annually. 

The  Uruguay  Round  agreements 
contain  improvements  in  market  access 
worldwide  for  goods  and  services, 
improved  rules  for  trade,  a  new 
agreement  protecting  intellectual 
property  worldwide,  and  dramatically 
improved  procedures  to  enforce  our 
rights.  The  improvements  in  dispute 
settlement  under  the  new  World  Trade 
Organization  (WTO)  can  provide  real 
assurance  to  our  exports  that  our  gains 
at  the  bargaining  table  will  be  translated 
into  real  market  opportunities,  and  that 
any  impairment  of  our  rights  to  market 
access  will  have  an  expeditious  remedy. 
But  these  benefits,  scheduled  to  go  into 
effect  on  January  1, 1995,  will 
materialize  only  if  Congress  has  adopted 
legislation  approving  and  implementing 
the  Uruguay  Round  agreements.  For  this 
reason,  the  Administration  urges 
expeditious  approval  of  the  Uruguay 
Round  Agreements  Act,  which  the 
President  submitted  to  Congress  on 
September  27. 

Enforcement 

The  Administration  remains 
committed  to  vigorous  enforcement  of 


our  rights  under  trade  agreements — both 
our  rights  at  present,  and  the  expanded 
rights  we  will  have  when  the  Uruguay 
Round  results  enter  into  effect.  Section 
301  will  remain  an  essential  element  of 
our  strategy  in  enforcing  our  rights  in 
the  new  WTO  system.  Under  WTO 
dispute  settlement  procedures,  we  will 
be  authorized  to  retaliate  against  the 
trade  of  any  government  found  to  be 
violating  our  rights,  if  that  government 
does  not  either  eliminate  the  violation 
or  provide  compensation  acceptable  to 
us.  Such  realization  would  be  carried 
out  under  the  authority  of  section  301 
as  a  matter  of  U.S.  trade  law. 

Section  301  will  also  remain  an 
important  tool  in  addressing  unfair 
practices  not  covered  under  the 
Uruguay  Round  agreements.  And  it  will 
be  available  to  us  when  we  encounter 
trade-restricting  practices  by  either  non¬ 
members  of  the  WTO  or  governments  to 
which  we  do  not  apply  the  Uruguay 
Round  agreements. 

Priority  Foreign  Country  Practices 

As  a  result  of  the  review  under 
Executive  Order  12901  and  the  results 
to  date  of  intensive  negotiations,  the 
Trade  Representative  has  decided  not  to 
identify  any  priority  foreign  country 
practices  at  this  time. 

We  have  had  serious,  long-standing 
concerns  regarding  access  to  the 
Japanese  market  for  flat  glass.  We  have 
reached  agreement  with  Japan  in 
principle  concerning  access  to  the 
distribution  system  and  access  to  the 
public  and  private  construction  markets 
for  flat  glass  in  Japan,  and  have  also 
agreed  to  work  to  finalize  that 
agreement  within  the  next  thirty  days. 

Other  Practices 

A.  The  following  practices  may  in  the 
future  warrant  identification  as  priority 
foreign  country  practices: 

— Japan  market  access  for  wood  and 

paper: 

In  the  1990  U.S.-Japan  Wood  Products 
Agreement,  Japan  agreed  to 
substantially  reduce  tariffs,  to  reduce 
subsidies,  to  speed  up  product 
certification,  and  to  adopt  performance- 
based  standards  and  building  codes. 
Progress  has  been  made,  but  new  or 
existing  barriers  continue  to  impede 
market  access.  Tariffs,  although  reduced 
in  the  Uruguay  Round,  remain  a 
significant  impediment.  Adoption  of 
performance-based  standards  and 
building  codes  has  been  slow  and  Japan 
maintains  a  parallel  unliberalized  set  of 
building  standards  for  housing  loans. 
Subsidies  to  the  wood  products  industry 
appear  to  have  risen.  We  seek  further 
market  opening  through  the  elimination 
of  these  remaining  barriers. 
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In  April  1992,  Japan  agreed  to  take 
GATT-consistent  measures  to  increase 
substantially  market  access  in  Japan  for 
foreign  paper  and  paperboard  products, 
to  realize  ^e  objective  in  the  January 
1992  Bush-Miyazawa  action  plan  of 
January  1992  “to  substantially  increase 
market  access  for  foreign  firms 
exporting  paper  products  to  Japan.” 

Four  consultations  have  been  held 
under  the  agreement.  In  the  Uruguay 
Round,  Japan  agreed  to  join  a  Quad 
country  consensus  to  cut  tariffs  on 
paper  to  zero  over  10  years.  However, 
Japan  has  failed  to  provide  detailed 
information  on  the  degree  to  which 
Japanese  government  agencies  are 
implementing  provisions  which  obligate 
them  to  actively  encourage  use  of 
foreign  products  by  end-users  in  key 
market  segments.  We  seek  a  full 
accounting  by  all  appropriate  entities 
within  the  Japanese  government  on  their 
implementation  of  the  agreement,  as 
well  as  other  measures  to  augment  the 
agreement  and  make  it  more  effective. 

B.  The  following  foreign  country 
practices  were  determined  not  to  be 
appropriate  for  identification  because 
they  are  already  being  addressed  by 
other  provisions  of  United  States  trade 
law,  existing  bilateral  agreements,  or  in 


trade  negotiations  with  other  countries 
and  progress  is  being  made  toward  their 
elimination.  They  do,  however,  remain 
significant  trade  negotiating  objectives 
for  the  United  States. 

— European  Union  Utilities  Directive: 
Under  the  European  Union’s  Utilities 
Directive,  which  took  effect  on 
January  1, 1993,  telecommunications 
utilities  in  8  EU  member  countries 
now  penalize  bids  by  U.S.  suppliers 
containing  over  50%  non-EU  content 
and  May  reject  such  bids  completely. 
In  May  1993,  the  U.S.  implemented 
sanctions  against  the  EU  under  Title 
VII  of  the  1988  Trade  Act.  These 
sanctions  ban  the  purchase  by  the 
U.S.  government  of  certain  goods  and 
services  from  these  8  countries.  We 
will  continue  to  seek  removal  of  the 
discriminatory  aspects  of  the 
Directive  through  negotiation  with  the 
EU. 

— Canada  dairy  and  poultry  measures: 

In  implementing  the  Uruguay  Round, 
Canada  intends  to  convert  its  existing 
import  quotas  on  dairy  products, 
chicken,  turkey  and  eggs  to  tariff-rate 
quotas,  and  raise  its  bound  tariffs  on 
these  products.  Canada  has  also  stated 
its  intention  to  apply  these  tariffs  on 
imports  from  the  United  States.  We 


believe  such  an  action  would  reduce 
our  access  to  the  Canadian  market.  If 
it  becomes  appropriate,  this  matter 
could  be  addressed  through  the 
NAFTA  process. 

— India  market  access  for  textiles:  India 
severely  restricts  imports  of  textiles 
and  apparel,  and  maintains  high 
tariffs.  In  implementing  the  Uruguay 
Round,  the  Administration  has  agreed 
to  take  all  appropriate  measures  to 
obtain  market  access  commitments 
from  any  signatory  to  the  WTO 
Agreement  that  is  a  significant 
exporter  of  textiles  and  apparel  to  the 
United  Sates  and  that  we  consider  has 
failed  to  provide  adequate  access  to 
its  market  for  U.S.  textile  and  apparel 
products.  We  are  currently  engaged  in 
negotiations  with  the  Indian 
government  and  will  continue  to  seek 
improvements  in  market  access  for 
textiles  and  apparel. 

— Korea  market  access  for  automobiles: 
Actions  by  the  Korean  government 
have  built  and  reinforc^  perceptions 
among  Korean  consumers  that  the 
purchase  of  a  foreign  car  will  lead  to 
government  harassment.  Other 
barriers" to  imports  include  excise 
taxes,  high  tariffs,  standards  barriers, 
distribution  restrictions  and  a  ban  on 
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private  sector  retail  financing.  The 
Korean  government  has  taken  some 
steps  to  address  these  barriers  and  has 
pledged  to  take  others.  Our 
continuing  consultations  are  aimed  at 
ensuring  that  the  remaining  barriers 
are  addressed  and  that  the  Korean 
government's  actions  result  in 
improved  access  for  imported  motor 
vehicles. 

— Intellectual  property  rights  protection 
ion  China:  On  June  30,  through  the 
“Special  301”  process  under  Section 
182  of  the  Trade  Act  of  1974,  as 
amended  (19  U.S.C.  2242),  the  Trade 
Representative  designated  China  as  a 
priority  foreign  country,  and  initiated 
a  section  301  investigation  of  China’s 
failure  to  provide  adequate  and 
effective  protection  of  intellectual 
•  property  rights  and  fair  and  equitable 
market  access  to  persons  relying  on 
intellectual  property  protection. 
Negotiations  with  the  Chinese 
government  to  address  these  concerns 
are  ongoing.  By  December  31, 1994, 
the  Trade  Representative  will  be 
required  to  determine  whether 
China’s  failure  to  address  our 
concerns  represents  an  unreasonable 
or  discriminatory  burden  or 


restriction  on  U.S.  commerce  and 
whether  trade  action  is  appropriate.  ' 

— Financial  services  market  access 
negotiations:  The  WTO  Agreement 
provides  for  continuing  market  access 
negotiations  in  the  financial  services 
sector,  to  conclude  six  months  after 
its  entry  into  force.  The  United  States  . 
is  seeking  commitments  from  a  wide 
range  of  commercially  important 
developed  and  developing  coimtries 
to  reduce  or  eliminate  barriers  to  the 
supply  by  U.S.  financial  services 
firms  of  financial  services  including 
banking,  securities,  insurance  and 
other  financial  services.  If  we  do  not 
achieve  our  objectives,  we  would 
maintain  an  exemption  from  the  most- 

'  favored-nation  obligation  of  the 
General  Agreement  on  Trade  in 
Services. 

— Telecommunications  market  access: 
The  WTO  Agreement  provides  for 
continuing  market  access  negotiations 
in  the  basic  telecommunications 
services  sector.  These  negotiations 
cover  local,  long-distance,  and 
international  basic 

telecommunications  services.  In  these 
negotiations,  we  will  seek  to  ensure 
that  U.S.  firms  may  provide  basic 


telecommunications  services  in 
foreign  markets  both  through 
facilities-based  competition — 
including  the  right  to  build,  own,  and 
operate  domestic  and  international 
network  facilities — and  through  the 
resale  of  services  on  existing 
networks.  We  will  also  seek  to  ensure 
that  U.S.  companies  can  compete  in 
foreign  markets  on  reasonable  and 
non-discriminatory  rates,  terms,  and 
conditions. 

— Negotiations  on  accession  to  the 
World  Trade  Organization:  The 
United  States  will  also  continue  to 
seek  market  opening  for  our  goods 
and  services,  and  to  achieve 
protection  of  intellectual  property 
rights  abroad,  in  negotiating  with 
countries  that  are  seeking  admission 
as  members  to  the  World  Trade 
Organization.  The  Agreement 
Establishing  the  WTO  requires  that  all 
members  must  provide  market  access, 
and  the  Administration  is  committed 
to  gaining  appropriate  market  access 
from  every  applicant  for  membership. 

Ira  Shapiro, 

General  Counsel. 

[FR  Doc.  94-25213  Filed  10-11-94;  8:45  am] 
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U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Thursday,  October  13. 
1994, 10:00  a.m. 

LOCATION:  Room  420,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Naproxen 

The  staff  will  brief  the  Commission  on  a 
staff  recommendation  that  the  Commission 
propose  a  rule  to  require  child-resistant 
packaging  under  the  Poison  Prevention 
Packaging  Act  for  over-the-counter  drugs 
containing  250  mg  or  more  of  naproxen  per 
package. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway., 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  October  6. 1994. 

Sadye  E.  Dunn. 

Secretary. 

[FR  Doc.  94-25399  Filed  10-7-94;  3:03  pm) 
BILLING  CODE  6355-01-M 


FARM  CREDIT  ADMINISTRATION 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  October  13, 1994, 
from  10:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 

(703)  883-4003,  TDD  (703)  883-4444,  or 
Floyd  Fithian,  at  (703)  883-4000. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available). 


and  parts  of  this  meeting  will  be  closed 
to  the  public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  matters  to 
be  considered  at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes. 

B.  iVew  Business. 

1.  Policy  Statements. 

a.  Reaffirmation  of  Policy  Statement — FCS 
Institution  Names. 

2.  Other. 

a.  Creation  of  a  Service  Corporation — FCB 
of  Springfield. 

Closed  Session  * 

A.  New  Business 

1.  Enforcement  Actions. 

2.  Other. 

a.  Proposed  FY  1996  Budget. 

Dated:  October  5, 1994. 

Floyd  Fithian, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

(FR  Doc.  94-25284  Filed  10-6-94;  8:45  am) 
BILLING  CODE  6705-01-P 


FARM  CREDIT  ADMINISTRATION 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Administration  Board 
(Board)  concerning  the  FCS  Building 
Association. 

DATE  AND  TIME:  The  special  meeting  of 
the  Board  concerning  the  FCS  Building 
Association  will  be  held  October  13, 

1994  at  the  offices  of  the  Farm  Credit 
Administration  in  McLean,  Virginia, 
immediately  following  the  FCA  Board’s 
regular  meeting  at  10:00  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 

(703)  883-4003,  TDD  (703)  883-4444,  or 
Floyd  Fithian,  at  (703)  883-4000. 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 


*  Session  closed— exempt  pursuant  to  5  U.S.C. 
S52b(c)  (8)  and  (9). 


The  matter  to  be  considei^d  at  the 
meeting  is: 

Open  Session 

A.  Approval  of  Minutes. 

1.  September  1, 1994  (Open). 

B.  Other. 

1.  FCSBA  FY  1995  Budget  and  Assessment. 
Dated:  October  5, 1994. 

Floyd  Fithian, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

(FR  Doc.  94-25285  Filed  10-6-94;  8:45  am) 
BILLING  CODE  6705-01-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL  '■ 
RESERVE  SYSTEM  ♦ 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
October  17, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 


1.  Proposed  1995  Federal  Reserve  Bank 
officer  salary  structure  adjustments. 

2.  Proposed  1995  Federal  Reserve  Board 
employee  salary  structure  adjustments  and 
merit  program. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  A  1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  94-25421  Filed  10-7-94;  3:53  pm) 
BILLING  CODE  6210-01-P 


FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
BOARD 

TIME  AND  DATE:  10:00  A.M.  October  17, 
1994. 

PLACE:  4th  Floor,  Conference  Room, 
1250  H  Street,  N.W.,  Washington,  D.C. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 


1.  Approval  of  the  minutes  of  the 
September  19, 1994,  Board  meeting. 


MATTERS  TO  BE  CONSIDERED: 


! 
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2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated  October  6, 1994. 

Roger  W.  Mehle, 

Executive  Director  Federal  Hetirement  Thrift 
Investment  Board. 

IFR  Doc.  94-25286  Filed  10-6-94;  5:05  pm) 
BILLING  CODE  S760-01-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  October  10, 17,  24,  and 
31, 1994. 

PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  10 

Thursday,  October  13 
9:00  a.m. — Affirmation/Discussion  and 
Vote  (PUBLIC  MEETING)  (if  needed). 

Week  of  October  17 — ^Tentative 
Tuesday.  October  18 

10:30  a.m.  and  1:30  p.m. — All  Employees 
Meetings  (PUBLIC  MEETINGS)  on  “The 
Green”  Plaza  Area  between  buildings  at 


White  Flint.  (Contact:  Beth  Hayden,  301- 
415-8200). 

Thursday,  October  20 

10:00  a.m. — Briefing  on  Medical  Use 
Program  and  Meeting  with  Advisory 
Committee  on  Medical  Use  of  Isotopes 
(ACMUI)  (PUBLIC  MEETING).  (Contact  Janet 
Schlueter,  301-415-7894  or  Torre  Taylor, 
301-504-1062). 

12  noon — ^Affirmation/Discussion  and  Vote 
(PUBLIC  MEETING)  (if  needed). 

Week  of  October  24 — ^Tentative 
Wednesday,  October  26 
3:30  p.m. — Affirmation/Discussion  and 
Vote  (PUBLIC  MEETING)  (if  needed). 

Week  of  October  31 — ^Tentative 
10:00  a.m. — Briefing  on  Status  of  DOE’s 
HLW  Program  (PUBLIC  MEETING).  (Contact: 
Malcolm  Knapp,  301-415-7437(. 

11:30  a.m. — Affirmation/Discussion  and 
Vote  (PUBLIC  MEETING)  (if  needed). 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  items  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

•  The  schedule  for  Commission  meetings 
is  subject  to  change  on  short  notice.  To  verify 


the  status  of  meetings  call  (recording) — (301) 
504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION*. 

Dr.  Andrew  Bates  (301)  504-1963. 

Dated:  October  6. 1994. 

Andrew  L.  Bates, 

Chief,  Operations  Branch,  Office  of  the 
Secretary. 

(FR  Doc.  94-25416  Filed  10-7-94;  3:35  pm) 
BILLING  CODE  7590-01-M 

UNITED  STATES  ENRICHMENT  CORPORATION 
Board  of  Directors 

TIME  AND  date:  8:00  AM,  Thursday, 
October  13, 1994. 

PLACE:  USEC  Corporate  Headquarters, 
6903  Rockledge  Drive,  Bethesda, 
Maryland  20817. 

STATUS:  The  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

•  Review  of  commercial,  financial  and 
internal  personnel  issues  of  the  Corporation. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Barbara  Arnold,  301-564-3354. 

Dated:  October  6, 1994. 

William  H.  Timbers,  )r. 

President  and  Chief  Executive  Officer. 

[FR  Doc.  94-25356  Filed  10-7-94;  3:02  pml 
BILLING  CODE  8720-01 -M 
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Part  II 

Department  of  Labor 

Occupational  Safety  and  Health 
Administration 


29  CFR  Parts  1910  and  1928 
Logging  Operations;  Final  Rule 
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DEPARTMEtfT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910  and  1928 

[Docket  No.  S-048] 

Logging  Operations 

agency:  Occupational  Safety  and  Health 
Administration,  Labor. 

ACTION:  Final  rule. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
issuing  a  final  standard  specifying  safety 
requirements  covering  all  logging 
operations,  regardless  of  the  end  use  of 
the  forest  products  (saw  logs,  veneer 
bolts,  pulpwood,  chips,  etc.).  This 
standard  replaces  the  existing  standard 
at  29  CFR  1910.266,  that  had  applied 
only  to  pulpwood  logging,  and  thereby 
expands  coverage  to  provide  protection 
for  all  employees  engaged  in  logging 
operations.  The  final  standard  addresses 
the  unique  hazards  found  in  logging 
operations,  and  supplements  other 
general  industry  standards  in  29  CFR 
part  1910.  The  final  standard 
strengthens  and  further  clarifies  some 
provisions  of  the  existing  standard,  and 
eliminates  unnecessary  provisions.  The 
revised  standard  also  requires  training 
for  all  employees  in  this  high  risk 
industry.  OSHA  believes  this  standard 
will  significantly  decrease  the  number 
of  employees  killed  or  injured  in  this 
industry. 

DATES:  This  final  standard  is  effective 
on  February  9, 1995.  Employers  must  be 
in  compliance  with  all  requirements  of 
the  final  standard  by  the  effective  date. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
standard  is  approved  by  the  Director  of 
the  Federal  Register  as  of  February  9, 
1995. 

ADDRESSES:  Send  petitions  for  review  of 
the  standard  to  the  Associate  Solicitor 
for  Occupational  Safety  and  Health, 
Office  of  the  Solicitor,  Room  S— 4004, 
U.S.  Department  of  Labor,  200, 
Constitution  Avenue,  N\V., Washington, 
DC  20210. 

For  additional  copies  of  this  standard 
contact  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Office  of  Publications, 
Room  N-3101,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
(202) 219-9667. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Cyr,  Office  of  Information  and 
Consumer  Affairs,  Occupational  Safety 
and  Health  Administration,  Room  N- 
363/,  U.S.  Department  of  Labor,  200 


Constitution  Avenue  NW.,  Washington, 
DC  20210,  (202)  219-8148. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Regulatory  history 

III.  Basis  for  agency  action 

A.  Hazards 

B.  Accident,  injury  and  other  data 

C.  Need  for  agency  action 

IV.  Major  Issues 

V.  Summary  and  Explanation  of  the  Final 

Standard 

VI.  Regulatory  Impact  Analysis,  Regulatory 

Flexibility  Analysis,  and  Environmental 
Impact  Assessment 

VII.  References 

VIII.  Statutory  Considerations 

IX.  Recordkeeping 

X.  Federalism 

XI.  State  Plan  Standards 

XII.  Index  Terms 

XIII.  Authority  and  Signature 

XIV.  Final  Standard 

References  to  the  rulemaking  record 
are  provided  in  the  text  of  the  preamble. 
References  are  identified  as  “Ex.” 
followed  by  a  number  to  designate  the 
reference  in  the  rulemaking  docket.  For 
example,  “Ex.  1”  means  ejdiibit  one  in 
the  Docket  S-048.  Exhibit  1  is  a  copy  of 
the  Notice  of  Proposed  Rulemaking  for 
Logging  Operations  that  was  published 
in  the  Federal  Register  on  May  2, 1989 
(54  FR  18798), 

References  to  the  transcripts  of  the 
public  hearings  are  given  as  “Tr.” 
followed  by  the  location  and  page.  The 
July  24, 1990,  Washington,  D.C,  hearing 
transcript  is  identified  as  "Wl.”  The 
July  25, 1990,  Washington,  D.C.,  hearing 
transcript  is  identified  as  “W2.”  The 
Oregon  hearing  transcript  is  designated 
as  “OR.” 

A  list  of  exhibits,  copies  of  the 
exhibits  and  copies  of  the  transcripts  are 
available  in  the  OSHA  Docket  Office, 
Room  N-2625,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  (202)-219-7894. 

I.  Introduction 

The  Occupational  Safety  .and  Health 
Administration  (OSHA)  is  issuing  a 
final  standard  detailing  safety 
requirements  for  logging  operations, 
regardless  of  the  end  use  of  the  forest 
products  (saw  logs,  veneer  bolts, 
pulpwood,  chips,  etc.).  Logging  consists 
of  felling  trees  (usually  by  (±ain  saws), 
removing  the  limbs  arid  branches 
.  (limbing),  and  cutting  or  splitting  the 
trees  into  manageable  logs  (bucking). 
Trees  and  logs  are  then  moved  (yawing) 
to  central  locations  (landings)  by  one  of 
several  methods  (e.g.,  skidding  or 
forwarding).  In  relatively  flat  terrain, 
logs  are  hooked  to  a  tractor  and  dragged 
to  the  landing.  When  terrain  is  very 


steep  or  rough,  logs  may  be  transported 
by  steel  cables  attached  to  a  winching 
apparatus  (cable  yarder)  via  a  system  of 
cables,  blocks,  pulleys,  and  carriages 
(cable  yarding).  Then  logs  are  partially 
suspended  and  dragged  over  the  ground 
(high-lead  yarding)  or  hoisted  into  the 
air  and  conveyed  on  overhead  cables 
(sky-line  yarding)  to  the  landing.  At  the 
landing,  logs  are  mechanically  loaded 
onto  trucks,  railroad  cars  or  barges  for 
transport  to  sawrmills.  In  some  cases  logs 
are  formed  into  log  rafts  for  transport  by 
water  to  sawmills.  Logging  operations 
require  employees  to  work  in  all  types 
of  weather,  on  all  types  of  terrain  and 
in  isolated,  remote  locations.  (Logging 
operations  and  regional  characteristics 
are  discussed  in  greater  detail  in  the 
profile  of  the  logging  industry  in  the 
Regulatory  Impact  Analysis.) 

II.  Regulatory  History 

OSHA’s  existing  pulpwood  standard 
was  adopted  pursuant  to  Section  6(a)  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (the  OSH  Act)  (29  U.S.C 
655(a)).  Section  6(a)  permitted  OSHA, 
within  two  years  of  the  enactment  of  the 
OSH  Act,  to  promulgate  as  OSHA 
standards  any  existing  national 
consensus  standard  or  established 
Federal  standard.  At  that  time,  the  only 
national  consensus  standard  covering 
logging  operations  was  the  American 
National  Standards  Institute  standard 
that  was  limited  to  pulpwood  logging 
(ANSI  03.1-1971,  Pulpwood  Logging 
Safety  Standard)  (Ex  2-13).  OSHA’s 
pulpwood  standard  has  remained 
virtually  unchanged  since  it  was  first 
adopted. 

After  OSHA  adopted  the  ANSI 
pulpwood  logging  standard,  trade 
associations  with  interests  in  the  logging 
of  other  forest  products,  such  as  sawlogs 
and  veneer  bolts,  joined  with  ANSI  to 
revise  the  pulpwood  logging  standard  to 
include  all  logging  operations  within 
the  United  States.  The  expanded  ANSI 
standard  was  approved  May  19, 1977 
(ANSI  03.1-1978,  Safety  Requirements 
for  Logging)  (hereafter  "1978  ANSI 
logging  standard”)  (Ex.  2-14).  That 
standard  adopted  most  of  the  safety 
pradices  contained  in  the  earlier 
standard,  applying  them  to  all  logging 
operations  throughout  the  nation. 

The  1978  ANSI  logging  standard, 
however,  was  withdrawn  by  ANSI  in 
1984  because  no  final  action  was  taken 
to  revise  or  reaffirm  it.  Since  ANSI 
procedures  require  that  action  be  taken 
to  reaffirm,  revise,  or  withdraw  a 
standard  no  later  than  five  years  after 
the  date  of  its  publication,  the  1978 
ANSI  logging  standard  was  withdrawn  i 
by  default.  Currently  there  is  no 
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national  consensus  standard  covering 
logging  operations. 

In  July  1976,  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  published  a  criteria  document. 
Recommendations  For  An  Occupational 
Standard  For  Logging  From  Felling  To 
First  Haul  that  was  applicable  to  all 
logging  operations  (Ex.  4-3).  The  NIOSH 
document  addressed  the  hazards  and 
safe  work  practices  involved  in  felling, 
bucking,  limbing,  yarding  and  loading 
operations. 

The  NIOSH  criteria  document  differed 
from  OSHA’s  pulpwood  logging 
standard  in  several  ways: 

(a)  The  criteria  document  included  all 
logging  operations  such  as  those  relating 
to  sawlogs,  veneer  bolts,  poles  and 
pilings  rather  than  being  limited  only  to 
pulpwood  operations: 

(b)  It  included  training  requirements 
for  employees; 

(c)  It  did  not  include  provisions 
dealing  with  equipment  protective 
devices,  personnel  transport,  off- 
highway  truck  transport,  chipping 
operations,  or  the  construction  and 
maintenance  of  roads,  trails,  and 
bridges;  and 

(d)  It  recommended  pre-placement 
and  periodic  medical  examinations. 

This  final  standard  for  logging 
operations,  as  did  OSHA’s  proposed 
rule,  adopts  many  of  the 
recommendations  of  the  NIOSH  criteria 
document,  including  expansion  of 
coverage  to  all  logging  operations, 
emphasis  on  safe  work  practices  and 
training,  and  elimination  of  provisions 
not  unique  to  logging  operations,  such 
as  that  involving  construction  of  roads 
and  bridges. 

Six  states  have  promulgated  standards 
covering  logging  operations  under  the 
OSH  Act  State  plan  procedure  set  forth 
in  section  18  of  the  OSH  Act  (29  U.S.C. 

§  667)  and  in  OSHA  regulations  (29  CFR 
Part  1902),  which  requires  State  plan 
States  to  adopt  standards  which  are  at 
least  as  effective  as  those  promulgated 
under  section  6  of  the  OSH  Act,  29  CFR 
1902.03(c).  These  States,  Alaska  (Ex.  2- 
17),  California  (Ex.  2-18),  Hawaii  (Ex. 
2-19),  Michigan  (Ex.  2-20),  Oregon  (Ex. 
2-21)  and  Washington  (Ex.  2-22),  have 
adopted  standards  which  provide  more 
protection  than  OSHA’s  pulpwood 
logging  standard  by  covering  all  logging 
operations  within  their  States.  The 
standards  of  the  five  western  states  also 
contain  a  much  higher  level  of  detail 
and  specification  than  either  the  1978 
ANSI  logging  standard  or  OSHA’s 
pulpwood  logging  standard.  OSHA  used 
these  standards  as  source  documents 
during  development  of  this  final 
standard. 


On  May  2, 1989,  OSHA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
to  amend  OSHA’s  pulpwood  logging 
standard,  29  CFR  1910.266,  to  include 
requirements  for  all  logging  operations 
(54  FR  18798).  Thereafter,  on  May  11, 
1990,  OSHA  published  a  notice  of 
hearing  in  which  10  issues  were  raised 
for  additional  comment  (55  FR  19745). 
There  were  92  comments  submitted  in 
response  to  the  proposed  rule  and 
hearing  notice. 

Informal  public  hearings  were  held  on 
July  24-25, 1990,  in  Washington,  D.C., 
and  on  August  21-23, 1990,  in  Portland, 
OR,  to  allow  interested  persons  who  had 
objections  to  the  proposed  rule  to  have 
an  opportunity  to  state  those  objections. 
There  were  23  companies, 
organizations,  associations  and 
individuals  who  participated  in  the 
hearings. 

At  the  close  of  the  hearing 
Administrative  Law  Judge  John  M. 
Vittone  established  a  60-day  post 
hearing  comment  period,  vmtil  October 
22, 1990,  for  the  submission  of 
additional  information  and  data 
supplementing  the  testimony  provided 
at  the  hearing.  The  post-hearing 
comment  period  was  followed  by 
another  30  days,  until  November  21, 
1990,  for  hearing  participants  to  submit 
final  briefs,  analyses  and  summations. 
OSHA  received  12  comments  during  the 
post-hearing  comment  period. 

OSHA  has  considered  all  evidence, 
comments  and  testimony  entered  into 
the  rulemaking  record  and  presented  at 
the  public  hearing  in  developing  this 
final  standard. 

II.  Basis  for  Agency  Action 
A.  Hazards 

The  safety  hazards  present  in  the 
logging  industry  are  well-known,*  and 
there  is  no  dispute  among  participants 
in  this  rulemaking  that  logging  is  a  high 


’  The  National  Institute  for  Occupational  Safety 
and  Health  has  identified  a  number  of  health 
hazards  that  are  also  present  in  the  logging  industry 
(Ex.  5—42).  According  to  NIOSH,  20  to  50  percent 
of  employees  in  felling  operations  may  be  affected 
by  hand-arm  vibration  syndrome.  Logging 
employees  are  also  exposed  to  chain-saw  exhaust, 
wood  dust,  tree  fungi  and  bacteria.  However. 

NIOSH  has  said  that  at  this  time  there  is  insufficient 
data  to  project  the  magnitude  of  risk  for  some  of 
these  potential  health  hazards.  The  final  rule  on 
logging  addresses  health  hazards,  but  only  in 
certain  specific  ways  (e.g.,  safety  and  health 
meetings).  However,  for  those  health  hazards  not 
specifically  addressed  in  the  logging  final  rule, 
other  sections  of  Part  1910  apply.  For  example, 
occupational  noise  exposure  is  addressed  by  29 
CFR  1910.95.  A  permissible  exposure  limit  for 
occupational  exposure  to  wood  dust  is  contained  in 
29  CFR  1910.1000-  OSHA  notes  that  hand-arm 
vibration,  manual  lifting  and  other  risk  factors 
associated  with  musculoskeletal  disorders  are  being 
addressed  in  OSHA’s  rulemaking  on  ergonomic 
safety  and  health  management. 


hazard  industry  (Ex.  2-1  through  2-10, 
2-30,  5-18,  38B,  38C).  The  tools  and 
equipment  which  logging  employees 
use  or  operate,  such  as  chain  saws,  axes 
and  tractors,  pose  hazards  wherever 
they  are  utilized  in  industry.  As  logging 
employees  use  their  tools  and 
equipment,  they  are  dealing  with 
massive  weights  and  irresistible 
momentum  of  falling,  rolling,  and 
sliding  trees  and  logs.  The  hazards  are 
even  more  acute  when  dangerous 
environmental  conditions  are  factored 
in,  such  as  uneven,  unstable  or  rough 
terrain;  inclement  weather  including 
rain,  snow,  lightning,  winds,  and 
extreme  cold;  remote  and  isolated  work 
sites  where  health  care  facilities  are  not 
immediately  accessible.  The 
combination  of  these  hazards  present  a 
significant  risk  to  employees  working  in 
logging  operations  throughout  the 
country,  regardless  of  the  type  of  timber 
being  logged,  where  it  is  logged  or  the 
end  use  of  the  wood. 

There  is  also  no  dispute  that  these 
hazards  and  the  resulting  injuries  and 
fatalities  are  severe  and  are  not  limited 
to  the  pulpwood  sector  of  the  industry 
(Ex.  2-1,  5-6,  5-10,  5-17,  5-18,  5-21, 
5-36,  5^2,  5-46,  5-48,  5-49,  5-54,  5- 
61,  5-65).  The  1992  Census  of  Fatal 
Occupational  Injuries,  a  public  report 
compiled  by  the  Bureau  of  Labor 
Statistics  (BLS),  indicated  there  were 
158  fatalities  in  the  logging  industry, 
which  amounts  to  a  2  in  1,000  risk  of 
death  each  year.  The  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  estimates  that  there  are  16,500 
compensable  injuries  each  year  in  the 
logging  industry  (Ex.  37).  This  amounts 
to  an  incidence  rate  of  1  in  every  5 
loggers.  According  to  the  U.S. 
Department  of  Agriculture  (USDA),  the 
accident  rate  in  the  logging  industry  has 
pushed  workers’  compensation 
insurance  to  40  percent  of  payroll  costs 
(Ex.  5-18).  The  USDA  estimates  that 
this  now  amounts  to  $90  million 
annually  in  the  Pacific  Northwest 
Region  alone.  According  to  a  study 
conducted  by  the  Bureau  of  Labor 
Statistics  (BLS),  as  least  47  percent  of  all 
injuries  reported  occurred  in  non- 
pulpwood  Iodine  operations  (Ex.  2-1). 

Tne  following  discussion  of  the 
accident  and  injury  data  shows  that 
injury  incidence  rate  for  the  logging 
industry  is  among  the  highest  industry 
incidence  rates  in  the  country. 

B.  Accident,  Injury,  and  Other  Data 

OSHA  looked  at  several  data  sources 
to  identify  and  characterize  the  degree  ' 
of  risk  faced  by  employees  in  the 
logging  industry.  The  data  show  that  the 
logging  industry  has  one  of  the  highest 
injury  incidence  rates.  For  example,  the 
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most  recent  injury  incidence  rate  for  the 
logging  industry  (15.6)  compiled  by  the 
BLS  is  almost  double  the  incidence  rate 
for  the  combined  private  sector  (7.9). 

The  logging  incidence  rate  was  also  well 
above  the  incidence  rate  for  the 
manufacturing  sector  (11.2). 

To  assess  the  level  of  risk  in  logging 
operations,  OSHA  relied  primarily  on 
the  following  data  sources.  These  data 
sources  are  described  and  discussed 
below. 

1.  Bureau  of  Labor  Statistics.  The 
Bureau  of  Labor  Statistics  (BLS) 
publishes  annual  reports  that  list  the 
estimates  of  injuries  in  the  private  sector 
during  the  year  under  consideration. 
Occupational  Injuries  and  Illnesses  in 
the  United  States  by  Industry  (Ex.  2-1, 
2-2,  2-3,  2-4,  2-5,  2-6,  2-7,  2-8,  2-9, 
2-10,  2-30,  38B  and  38C).  The  data  and 
information  are  broken  down  industry 
by  industry  according  to  Standard 
Industrial  Classification  (SIC)  codes. 


The  BLS  injury  reports  and  data  are 
generated  from  inquiries  to  selected 
employers  about  the  OSHA  Form  200 
(Log  and  Summary  of  Occupational 
Injuries  and  Illnesses). 

Table  1  shows  BLS  occupational 
injury  incidence  data  for  the  logging 
industry  for  1972  through  1991.  The 
data  in  Table  1  were  derived  from  the 
BLS  data  using  SIC  code  241  (Logging 
Camps  and  Logging  Contractors).  While 
this  classification  covers  the  majority  of 
the  employees  engaging  in  logging 
operations,  it  does  not  cover  loggers 
employed  by  mills  (SIC  242-Sawmills 
and  Planing  Mills)  and  other  loggers 
working  for  other  miscellaneous 
employers  (SIC  24-Lumber  and  Wood 
Products,  Except  Furniture).  Although 
the  incidence  rates  for  SIC  242  and  24 
are  very  close  to  the  rates  for  SIC  241, 
OSHA  did  not  include  incidence  rates 
for  those  SIC  codes  in  its  determination 
of  incidence  rates  for  logging  because 


BLS  does  not  provide  incidence  rates  for 
occupational  categories  within  a  SIC 
code.  As  such,  OSHA  was  not  able  to 
identify  and  segregate  out  the 
percentage  of  accidents  which  occurred 
while  employees  were  performing 
logging  as  opposed  to  other  operations 
in  those  related  industries.  OSHA  is 
aware  that  there  has  been  a  move  on  the 
part  of  some  mill  owners  to  increasingly 
use  private  contractors  rather  than  mill 
employees  to  harvest  the  trees  that  the 
mills  process.  OSHA  believes,  however, 
that  SIC  241  does  capture  the  vast 
majority  of  employees  performing 
logging  operations.  To  the  extent  that 
some  logging  operations  may  still  be 
performed  by  employees  in  other  than 
SIC  241,  OSHA  does  not  believe  that 
their  accident  data  significantly  alter  the 
level  of  risk  present  in  logging 
operations. 


Table  1.—  Occupational  Injuries  Logging  Camps  and  Lcxsging  Contractors,  SIC  241 


Year 

Total  cases 

Lost  workday  cases 

Nonfatal  without  lost  work¬ 
days 

Average  lost  workdays 

Lost  workdays 

1972 

32.2 

16.0 

16.0 

16.0 

266.3 

1973 

'  31.2 

16.1 

15.0 

20.5 

307.8 

.1974 

28.8 

15.6 

-  13.0 

18.8 

296.2 

1975 

25.5 

*  13.9 

11.5 

20.3 

282.5 

1976 

24.6 

13.8 

10.7 

20.6 

284.5 

1977 

25.8 

15.4 

10.3 

-  21.2 

327.0 

1978 

25.6 

15.5 

9.9 

20.4 

315.5 

1979 

24.0 

14.7 

9.1 

21.1 

310.4 

1980 

22.4 

13.8 

8.5 

24.4 

338.1 

1981 

19.1 

12.2 

6.8 

23.6 

288.1 

1982 

20.1 

12.9 

7.1 

23.5 

302.8 

1983 

21.2 

13.6 

7.5 

23.5 

319.4 

1984 

21.4 

13.8 

7.5 

23.1 

318.7 

1985 

19.8 

12.2 

7.5 

25.9 

316.1 

1986 

18.9 

12.5 

6.3 

23.3 

291.7 

1987 

19.1 

12.3 

6.7 

26.9 

330.4 

1988 

19.6 

12.7 

6.8 

272 

345.4 

1989 

19.2 

11.6 

7.5 

26.2 

306.0 

1990 

17.2 

10.7 

6.3 

262 

280.3 

1991 

15.6 

9.9 

5.7 

27.8 

274.8 

Notes: 

1.  Total  cases,  lost  workday  cases  and  nonfatal  without  lost  workday  cases  are  expressed  as  incidence  rates  are  per  100  full-tinie  employees 
(200,000  person  hours). 

2.  Average  lost  workdays  are  the  average  number  of  lost  workdays  per  lost  workday  case. 

Sources:  Bureau  of  Labor  Statistics,  Bulletin  Nos.  1830  (1972),  1932  (1974),  1981  (1975),  2047  (1977),  2097  (1979),  2130  (1980),  2196 
(1982),  2236  (1983),  2259  (1984),  2278  (1985),  2399  (1990),  2424  (1991)  Occqpationa/  Injuries  and  Illnesses  in  the  United  States  by  Industry. 


While  the  injury  incidence  rate 
remains  high  in  the  logging  industry, 
the  BLS  data  show  a  steady  decrease  in 
the  incidence  rate  for  the  industry  since 
the  pulpwood  logging  standard  was 
adopted  in  1971. ^  The  decrease  in 
incidence  rates  occurs  in  both  lost- 
workday  and  non-lost-workday  cases.  In 
contrast,  the  data  also  show  a  steady 


^The  decrease  in  injuries  since  1971  is  also  due  . 
in  part  to  adoption  of  comprehensive  logging 
standards  by  six  states.  For  example,  the  state  of 


increase  in  the  average  number  of  lost 
workdays  per  case,  that  indicates  that 
the  severity  of  injuries  has  increased 
over  time. 

The  1991  logging  industry  incidence 
rates  still  remain  far  above  the  total 
incidence  rates  and  lost-workday 
incidence  rates  for  other  industries,  as 
Table  2  indicates.  For  example,  the  most 


California,  which  has  a  comprohensive  standard, 
reported  457  logging  fatalities  in  the  19508,  prior  to 
adoption  of  the  standard.  In  1981,  after  the  logging 


recent  logging  industry  incidence  rate 
(15.6)  is  almost  double  the  incidence 
rate  for  the  private  sector  combined 
(7.9).  It  is  also  40  percent  higher  than 
the  manufacturing  sector  incidence  rate 
(11.2).  The  logging  injury  incidence 
rates  also  are  well  above  the  incident'.e 
rates  for  the  construction  industry  (12.8) 
and  mining  (7.1),  industries  generally 
considered  as  high  ha^rd. 


standard  had  been  promulgated.  California’s  logging 
fatalities  hit  a  record  low  (6  fatalities]  (Ex.  2-11). 


L 


Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Rules  and  Regulations  51675 


Table  2.— Comparison  of  Incidence  Rates  Logging  vs.  Major  Industry  Divisions  1991 


Industry 

Total 

cases 

Lost 

workday 

cases 

Nonfatal 
cases 
w/o  lost 
workdays 

Lost  work¬ 
days 

1  AQQiriQ 

15.6 

5.7 

274.8 

Private  sector  . . . . . . . . . 

7.9 

4.2 

79.8 

Agriculture,  forestry,  fishing .  . . . . . . 

102 

4.9 

104.6 

7.1 

2.7 

127.8 

Construction  . . . . . 

12.8 

6.0 

6.8 

146.2 

Manufacturing . 

11.2 

5.0 

101.1 

Transportation  and  utilities . 

9.1 

136.8 

Wholesale  and  retail  trade  . 

7.5 

69.7 

Finance,  insurance  and  real  estate . . . . . 

2.3 

1.0 

21 .5 

Services . . . . . . . . 

5.9 

2.8 

57.7 

Notes:  1 .  Total  cases,  lost  workday  cases  and  nonfatal  without  lost  workday  cases  are  expressed  as  incidence  rates  are  per  1 00  full-time  em¬ 
ployees  (200,000  person  hours). 

Source:  Bureau  of  Latxir  Statistics,  Bulletin  2424,  Occupattonal  Injuries  and  Illnesses  in  the  United  States  by  Industry.  1991. 


The  most  recent  lost-workday 
incidence  rate  for  logging  was  9.9, 
w^ich  is  almost  double  the  5.0 
incidence  rate  in  the  manufacturing 
sector  and  almost  three  times  the  3.7 
incidence  rate  for  the  private  sector 
combined.  The  lost-workday  rate,  that  is 
an  indicator  of  the  severity  of  cases,  is 
extremely  high  in  the  logging  industry 
(274.8  lost  workdays  per  100  full-time 
workers).  It  is  more  than  three  times  the 
private  sector  lost-workday  rate  (79.8) 
and  more  than  double  the 
manufacturing  lost-workday  rate 
(101.1). 

2.  Census  of  Fatal  Occupational 
Injuries.  The  Bureau  of  Labor  Statistics 
also  publishes  an  annual  Census  of  Fatal 
Occupational  Injuries  (CFOI);  The  CFOl 
is  a  systematic  and  verifi^le  count  of 
fatally  injured  public  and  private  sector 
woricers.  This  census  uses 
administrative  records,  such  as  death 
certihcates,  workers’  compensation 
fatality  claims,  medical  examiners' 
record^,  and  other  reports  to  Federal 
and  State  agencies,  to  identify  the 
workplace  fatalities  and  complete 
descriptive  data  on  the  workers  and 
circumstances  of  their  deaths. 

Accordipg  to  die  1992  CFOI,  the  most 
recent  data  available,  158  logging 
employees  were  killed  while  pe^rming 
logging  operations.  Table  3  shows  that 
more  than  60  percent  were  using  power 
tools  and  performing  cutting  actii^es  at 
the  time  of  their  death.  Almost  20 
percent  were  killed  while  operating 
logging  niadiines  or  vehicles. 


Table  3.— Fatal  Injures  in  SIC  241 
BY  Activity  of  Employee.  1992 


Activity  at  time  of 
accident 

Number  of 
fatalities 

Percent 

Using  or  Qperat- 

ing  Tools,  Ma- 

chines  . . 

08 

68 

Table  3.— Fatal  Injuries  in  SIC  241 


BY  Activity  of  Employee,  1992— 
Continued 

Activity  at  time  of 

Number  of 

Percent 

accident 

fatalities 

Operating 

Heavy 

Equipment .. 

4 

Using  Power 
tools  . 

14 

Logging,  trim¬ 
ming,  |>run- 
ing  . 

86 

Other  . 

4 

Vehicular  and 
Transportation 
Operations . 

24 

15 

Driving,  oper- 

• 

ating . 

15 

Riding  in,  on  .. 

3 

Vehicular  and 
Tran^)or- 
tation  Oper¬ 
ations,  n«.c 

31 

Other  . . 

3 

Material  Han¬ 
dling  Oper¬ 
ations*  . 

1 

€ 

4 

Physical  activity, 
n.e.c . 

4‘ 

3 

All  othei  activi¬ 
ties  . .  ’ 

16 

10 

Total . . 

158. 

100 

Notes: 

*  Loading,  unloading  materials. 

nje.c.  Not  elsewhene  classified. 

Source:  Bureau  of  Labor  Statistics,  1992 
Census  of  Fatal  Occupational  Injuries,  April. 
1994.  ^ 

Applying  the  CFOI  fatality  estimate  to 
the  most  recent  logging  employment 
estimate  of  72,100  developed  for  the 
Regulatory  impact  Analysis  (see  Section 
VI  of  this  preamble),  the  fatality 
incidence  rate  is  .22.  The  logging 
industry  fatality  incidence  rate  is  8.1 
times  higher  than  the  fatality  Incidence 
rate  the  mining  sector  (.027).  the  next 
closest  inchsstrial  division.  In  addition. 


the  logging  fatality  rate  is  53.6  times 
higher  than  the  fatality  rate  for  the 
manufacturing  sector  (.0041). 

3.  ELS  Work  Injury  Report  (WIR).  The 
most  detailed  data  source  available  to 
the  Agency  on  logging  injuries  and  their 
causes  is  a  June  1984  BLS  Work  Injury 
Reprort  survey  of  1,086  injured  logging 
employees,  hereafter  referred  to  as  the 
WIR  survey  (Ex.  2-1).  It  is  significant  to 
note  that  all  1,086  injuries  occurred 
within  just  a  three-month  period.^ 

Included  in  the  report  are  employees 
who  were  injured  while  performing 
logging  activities  at  the  logging  site  or 
while  moving  or  transpwting  logs  across 
terrain.  Motor  vehicle  accidents  were 
included  when  the  accident  occurred  at 
the  work  site,  while  hauling  logs  to  the 
mill,  returning  from  the  milk  or 
transpK>rting  tools,  equipment,  or 
workers  to  or  from  the  logging  site  in 
company-owned  vehicles. 

Almost  one  half  (47%)  of  those 
responding  indicated  they  were 
pierfbrming  non-pulpwooid  logging 
operations,  therefore  they  were  not 
covered  by  OSHA’s  existing  puipwood 
logging  standard.  Another  17  percent 
did  not  know  what  type  of  timber  they 
were  logging.'*  OSHA  believes  it  is 
reasonable  to  assume  that  some 
percentage  of  those  employees  were  not 
covered  by  OSHA’s  existipg  logging 
standard  and  therefore,  more  than  one 
half  of  the  injured  employees  were  not 
covered  by  the  OSHA  standard. 
Approximately  35  percent  of  the  injured 
employees  were  engaged  in  puipwood 
logging  operations. 


^  Not  all  questions  were  answered  by  all  survey 
particip«its,  therefore,  total  responses  vary  in  each 
table  of  data  presented. 

Of  those  who  responded,  62  percent  were 
engaged  in  clear  cutting,  27  percent  in  selective 
cutting,  and  8  percent  in  salvage  logging. 
Approximately  4  percent  did  not  know  the  type  of 
logging  being  conducted. 
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The  survey  also  contained  the 
following  information:  (1)  the  work  site 
where  the  injury  occurred  (Table  4);  (2) 
work  activity  being  performed  at  the 
time  of  the  accident  (Table  5);  (3)  causes 
of  the  accidents  (Table  6);  (4)  sources  of 
the  accidents  (Tables  7-10);  (5) 
protective  equipment  in  use  at  the  time 
of  the  accident  (Table  11);  (6)  safety 
features  of  vehicles  or  equipments 
operated  at  the  time  of  the  accident 
(Table  12);  (7)  safety  training  given  prior 
to  the  accident  (Table  13);  (8)  factors 
contributing  to  the  injury  (Table  14);  (9) 
severity  of  the  injury  (Table  15-16). 

a.  Work  site  where  injury  occurred. 
Table  4  shows  that  more  than  one-half 
of  employees  injured  were  at  cutting 
sites  in  the  woods,  while  only  20 
percent  were  injured  at  landings.  In 
addition,  more  than  one-half  of  those 
injured  were  working  on  sloping  terrain 
at  the  time  and  more  than  60  percent 
reported  that  the  work  site  contained 
moderate  or  heavy  brush. 


Table  4.— Description  of  Work 
Site  Where  Injury  Occurred 


Description  of  work  site 

No. 

Percent 

Location  of  Accident 

Cutting  site . 

570 

53 

Landing  . 

219 

20 

Between  cutting  site 

and  landing . 

188 

18 

Employer  built  road . 

34 

3 

Highway  . 

17 

2 

Other . 

45 

4 

Total . 

1,073 

100 

Terrain  Where  Accident  Occurred 

Flat  ground . 

476 

44 

Medium  slope  . 

388 

36 

Steep  slope . 

206 

19 

Total . 

1,070 

(’) 

Ground  Cover  at  Accident  Site 


Little  or  no  brush . 

369 

35 

Moderate  brush . 

386 

37 

Heavy  brush . 

Swampy,  marshy. 

273 

26 

boggy  . 

29 

3 

Total . 

1,057 

(’) 

cutting  activities  (felling,  limbing, 
bucking)  at  the  time  of  their  accidents, 
and  almost  one-fourth  of  all  injured 
employees  were  felling  trees.  Twenty- 
eight  percent  of  the  employees  were 
injured  during  yarding  operations 
(choker  setting  or  hooking  up,  tractor  or 
cable  skidding,  chasing).  The  remainder 
of  the  accidents  occurred  when  the  logs 
were  being  prepared  to  move  from  the 
landing  (loading/unloading  and  rigging) 
or  were  being  transported  to  the  mill  or 
other  final  destination.  Other 
unspecified  logging  activities  accounted 
for  eight  percent  of  the  accidents. 
Finally,  servicing  and  maintaining  of 
equipment  accounted  for  four  percent  of 
the  accidents,  a  figure  that  is  consistent 
with  the  information  found  for  servicing 
or  maintenance  accidents  throughout 
general  industry.  (See  Docket  S-012A.) 
Table  3  outlines  the  activity  being 
performed  at  the  time  of  the  accidents 
and  the  percentage  each  activity 
represents. 


Table  5.— Activity  Being 
Performed  at  Time  of  Accident 


Activity 

Number 

Percent 

Felling  trees  . 

253 

23 

Limbing  . 

165 

15 

Choker  setting  or 

hooking  up . 

156 

14 

Bucking  . 

134 

12 

Tractor  or  cable  skid- 

ding . 

92 

9 

Chasing . . 

49 

5 

Loadin^unloading . 

51 

5 

Rigging . 

39 

4 

Servicing  or  maintain- 

ing  equipment . 

43 

4 

Hauling  logs  to  mill  ... 

15 

1 

Other  logging  activity 

84 

8 

Total . 

1,084 

100 

Source:  Bureau  of  Labor  Statistics  (BLS) 
Work  Injury  Report  (WIR),  Injuries  in  the  Log¬ 
ging  Industry,  Bulletin  2203,  dated  June  1984 
(Ex.  2-1). 

c.  Causes  of  accidents.  Table  6 
indicates  that  almost  one-fourth  of  the 
employees  were  injured  when  hit  by 
trees,  limbs  or  logs.  Another  quarter  of 
the  accidents  were  due  to  slips  and  falls. 
It  is  important  to  note  that  20  percent  of 
all  injuries  were  chain  saw  related. 


Table  6.— Cause  of  Accident— 
Continued 


Cause  of  injury/ 
accident 

Number 

Percent 

Muscular  strain  . 

85 

8 

Hit  by  cable,  hook. 

chain,  etc . 

60 

6 

Chip  or  other  object 

in  eye . 

55 

'  5 

Mobile  equipment  ac¬ 
cident  (see  Table 

10)  . 

33 

3 

Other  . 

114 

10 

Total . 

1086 

100 

Source:  Bureau  of  Labor  Statistics  (BLS) 
Work  Injury  Report  (WIR)  Injuries  in  the  Log¬ 
ging  Industry,  Bulletin  2203,  June  1984  (Ex. 

d.  Sources  of  injury.  The  WIR  survey 
broke  down  the  sources  of  injuries  into 
employees  hit  by  trees;  injured  in  slips 
or  fails;  while  using  chain  saws;  and 
while  operating  equipment  or  motor 
vehicles  (Tables  7-10).  As  Table  7 
indicates,  almost  one-half  of  those 
employees  injured  by  trees  were  hit  by 
falling  wood. 


Table  7.— Sources  of  Injury  When 
Employee  Struck  by  Limb,  Tree 
OR  LOG 


Source  of  injury 

Number 

Percent 

Falling  wood . 

127 

49 

Rolling  logs  . 

37 

14 

Logs  rigged  for 

yarding . 

30 

12 

Other  (springpoles. 

etc.)  . 

65 

25 

Total . 

259 

100 

Source:  Bureau  of  Labor  Statistics  (BLS) 
Work  Injury  Report  (WIR)  Injuries  in  the  Log¬ 
ging  Industry,  Bulletin  2203,  June  1984. 


Approximately  one-fourth  of 
employees  were  injured  in  slips  or  falls, 
as  shown  in  Table  8.  Of  these 
employees,  47  percent  were  injured 
when  they  fell  firom  elevations. 
Approximately  28  percent  fell  from 
some  type  of  mobile  equipment  or 
motor  vehicle. 

Ta3Le  8.— Slips,  Trips  and  Falls 


Notes: 

1.  Due  to  rounding,  percentages  may  not 
add  to  100. 

2.  Because  incomplete  questionnaires  were 
used,  the  total  number  of  responses  may  vary 
by  question. 

Source:  Bureau  of  Labor  Statistics  (BLS) 
Work  injury  Report  (WIR),  Injuries  in  the  Log¬ 
ging  Industry.  Bulletin  2203,  dated  June  1984 
(Ex.  2-1). 

b.  Work  activity  at  time  of  accident. 
Table  5  shows  that  almost  one-half  of  all 
injured  employees  were  engaged  in 


Table  6.— Cause  of  Accident 


Cause  of  injury/ 
accident 

Number 

Percent 

Injured  by  limb,  tree 
or  log  (hit  by)  (See 
Table  7) . 

259 

24 

Slip,  trip  or  fall  (see 
Table  8) . 

258 

24 

Injured  by  chain  saw 
(see  Table  9) . 

222 

20 

Falls  from,  to 


Number 


Percent 


Falls  from  elevation 
(surface  fell  from) 

Ground  surface  . 

Felled  trees,  rolling 

or  moving . 

Felled  trees,  sta¬ 
tionary  . 

Standing  timber . 

Skidder  . 

Truck  . 

Yarder . 


105  47 

9  9 

16  15 

46  4 

2 
8 

14  1 

3 


m  c\j  CO  CO  CO 
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Table  8.— Slips,  Trips  and  Falls— 
Continued 


Fatls  from,  to 

Number 

Percent 

Mobile  equipment, 
n.e.c  . . . 

4 

4 

Other  . 

2 

2 

Unknown . 

1 

1 

fans  to  same  level 
(Fell  to) _ 

117 

53 

Grourtd  surface  or 
tools _ 

48 

41 

Ground  wood,  sta¬ 
tionary  . 

29 

25 

Skidder . 

2 

2 

Truck _ 

1 

1 

Yarder . . 

2 

2 

Other  . . 1 

8 

7 

Unknown . . . 

27 

23 

Total  . . . 

222 

_ 12? 

Notes; 

1.  The  percentages  of  the  major  categories 
are  of  the  total.  The  peroentages  of  the 
subcategohes  are  of  the  major  categories. 

2.  Due  to  rounding,  the  percentages  will  not 
necessarily  equeil  11^. 

Source:  Bureau  of  Labor  Statistics  (BLS) 
Work  Injury  Report  (WIR)  Injuries  in  the  Log¬ 
ging  Industry,  Bulletin  2203,  June  1984  (Ek. 
2-1). 

It  should  be  noted  that  in  a  majority 
of  cases  where  an  employee  slipped  or 
fell,  the  fall  was  due  to  an  uneven 
surface.  Many  of  these  employees  lost 
their  balance  on  diose  uneven  surfaces, 
such  as  standing  on  felled  trees.  Other 
employees  slipped  and  fell  from 
slippery  or  loose  bark,  sudden  shifting 
of  trees  or  logs,  protruding  roots, 
deadwood,  Iraves,  vines,  other  wood 
litter  and  rocks. 

As  stated  above,  one-fifth  of  all 
employees  were  injured  while  operating 
chain  saws,  as  shown  in  Table  9.  Of 
these  employees,  about  two-thirds  were 
hurt  when  the  chain  saw  kicked  back. 


T/«le  9-— Causes  of  the  Chain 

Saw  fr4JURIES 


Chain  saw  kicked 


back  . . 140  64 

Fell  on  saw . .  28  13 

Didn’t  have  tight  gi^) 

on  saw _ 15  7 

Harxl  slipped  into 

chain . . .  14  6 

Wrong  cutting  method  7  3 

Chain  on  saw  brotae  -  7  3 

lising  wrong  size  saw  3  1 

Saw  ran  after  shutoff  2  1 

Saw  not  properfy  I 

mair<ained _ j  1 


Otner _ J  39  I  18 


Notes: 


*  Because  more  than  one  response  is  pos- 
siUe,  the  sum  of  the  responses  arKi  percent¬ 
ages  niay  not  eqi»l  the  total.  Percentages  are 
calculated  by  dividing  each  response  by  the 
total  number  of  persons  who  answered  the 
question. 

*  Less  than  1  percent. 

Source:  Bureau  of  Labor  Statistics  (BLS) 
Work  Injury  R^>ort  (WIR)  Injuries  in  the  Log¬ 
ging  Industry,  Bulletin  22()3,  June  1984. 

Table  10  shows  the  type  of  machine 
or  vehicle  the  employee  was  operating 
at  the  time  of  injury.  Over  <Mie-half  of 
those  inpiries  involved  logging  trucks, 
on  which  logs  are  loaded  for  transport 
to  mills,  etc. 


Table  10.— Sources  of  Injury  in 
Mobile  Equipment  Accidents 


Source  of  injury 

Number 

Percent 

Skidder . 

9 

27 

Log  truck _ 

17 

52 

Mobile  equipment, 

n^jc . 

2 

€ 

Ground  surface _ 

1 

3 

Other  or  norvclassifi- 

able  . . - . 

4 

12 

Total . 

33 

100 

Source:  Bureau  of  Labor  Statistics  (BLS) 
Woik  Injury  Report  (WIR)  Injuries  in  the  Log¬ 
ging  Industry,  Bulletin  2203,  June  1984. 


e.  Protective  equipment.  Also 
included  in  the  WIR  survey  was 
information  about  the  type  of  protective 
equipment  being  w'om  or  used  at  the 
time  of  the  accident.  Table  11  shows 
that  the  majority  of  employees  were 
wearing  logging  boots,  gloves  and  head 
protection  when  they  were  injured. 
However,  less  dian  one-third  of  those 
injured  were  wearing  leg  protection, 
even  though  almost  60  percent  of  the 
injuries  investigated  occurred  when 
empio5rees  were  performing  activities 
that  required  tixe  use  of  a  chain  saw 
(brushing,  felling  trees,  limbing,  and 
bucking).  In  addition,  only  six  of  the  33 
employees  injured  while  operating 
equipment  or  vehicles  were  using  seat 
belts.  Since  more  than  one-half  of  all 
injured  employees  said  they  were 
working  on  sloping  terrain  at  the  time, 
OSHA  believes  it  is  reasonable  to 
assume  that  some  of  the  machine 
accidents  were  rollovers  or  tipovers  and 
that  seat  belts  could  have  prevented 
some  of  those  injuries. 


Table  11,— Protective  Equipment 
Worn  or  Used 


Type  protective 
equipment  used 

Number 

Percent 

Calk-  or  cork-soled 

boots  ...» . ' 

i  659 

62 

Oust  masks . 

16 

2 

Earplugs  or  other 
hearing  protector  ... 

1  264 

25 

Table  1 1 . — Protecting  Equipment 
Worn  or  Used— Continued 


Type  protective 
equiprnent  used 

Number 

Percent 

Glasses  or  goggles  ... 

179 

17 

Gloves . 

788 

75 

Hard  hat . 

916 

87 

Leg  protection . 

303 

29 

Seat  belts . 

6 

1 

SteeMoed  boots . 

295 

28 

Other . 

19 

2 

Not  using  protective 
equipment . 

38 

4 

Total . 

1057 

(^ 

Note: '  Because  more  than  one  response  is 
possible,  the  sum  of  the  responses  and  per¬ 
centages  may  not  equal  the  total  Percentages 
are  calculated  by  dividing  each  response  by 
the  total  number  of  persons  who  answered  the 
question. 

Source:  Bureau  of  Labor  Stahstics  (BLS) 
Work  Injury  Report  (WIR)  Injuries  in  the  Log¬ 
ging  Industy,  Bulletin  2203,  June  1984. 

/.  Equipment  and  vehicle  safety 
features.  Table  12  clearly  shows  that  a 
significant  number  of  machines  and 
vehicles  involved  in  the  logging 
accidents  were  not  equipped  with  fall 
protection,  rollover  protection  or  seat 
belts. 


Table  12.— Safety  Equipment  on 
Vehicles  or  Equipment 


Mobile  equipment 
safety  equipment 

Number 

Percent 

Falling  object  protec- 

five  structure . 

30 

59 

Rollover  protective 
structure  . 

27 

53 

Seat  belt _ 

32 

63 

Other . . 

4 

8 

Not  aware  of  safety 

de\^s . 

5 

10 

Total . j 

51 

V) 

Note:  '  Because  more  than  one  response  is 
possible,  the  sum  of  the  responses  and  per¬ 
centages  may  not  equal  the  total.  Percentages 
are  calculated  by  dividing  each  response  by 
the  total  number  of  persons  who  answered  the 
question. 

Source:  Bureau  of  Labor  Statistics  (BLS) 
Work  Injury  Report  (WIR)  Iryuries  tn  the  Log¬ 
ging  Industry,  Bulletin  2203,  June  1984. 

g.  Safety  training.  The  WIR  survey 
also  contained  information  on  whether 
employees  had  received  safety  training 
prior  to  their  accidents.  Table  13 
indicates  that  over  one-third  of  the 
injured  employees  had  never  received 
training  on  safe  work  practioesor  in  the 
operation  of  machines  and  vehicles 
used  in  logging  operations.  Only  40 
percent  of  employees  injured  said  the 
had  received  training  from  the 
employer.  In  fact,  19  percent  of  those 
injured  said  that  whatever  training  they 
had  received  had  come  from  a  relative. 
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Table  13.— Safety  Training  of  WIR 
Participants 


Source  of  safety 
training 

Number 

Percent 

Never  received  train- 

ing . 

392 

37 

Supervisor  or  em- 

ployer . 

419 

40 

Co-worker  . 

300 

29 

Relative . 

200 

19 

Other . 

72 

7 

Total . 

1046 

(’) 

Note:  ^  Because  more  than  one  response  is 
possible,  the  sum  of  the  responses  and  per¬ 
centages  are  calculated  by  dividing  each  re¬ 
sponse  by  the  total  number  of  persons  who 
answered  the  question. 

Source:  Bureau  of  Labor  Statistics  (BLS) 
Work  Injury  Report  (WIR)  Injuries  in  the  Log¬ 
ging  IrKHJStry,  Bulletin  2203,  June  1984. 

h.  Factors  contributing  to  the 
accident.  Table  14  shows  the  conditions 
or  factors  that  the  injured  worker  felt 
contributed  to  his/her  accident.  With 
regard  to  natural  conditions,  more  than 
30  percent  said  the  sloping  terrain  and 
heavy  brush  had  been  a  factor.  In 
addition,  15  percent  of  the  injured 
employees  said  that  a  danger  tree  had 
contributed  to  the  accident. 

Human  factors  also  contributed  to 
accidents,  according  to  the  injured 
employees.  More  than  20  percent  said 
that  the  fast  speed  at  which  they  had 
been  working  contributed  to  their 
accident.  OSHA  notes  that  10  percent  of 
those  injured  were  unaware  of  the 
hazards  when  they  were  injured. 

Table  14.— Conditions  or  Factors 
Contributing  to  Accident 


Number 

Percent 

Working  when  tired 
or  fatigued . 

64 

8 

Handling  too  heavy 
an  object . 

45 

5 

Misjudged  time  or 
distance  . 

118 

14 

Not  paying  full  at¬ 
tention  . 

65 

8 

Unaware  of  haz¬ 
ards  . 

83 

10 

Wrong  cutting 
method . 

35 

4 

Other;  . 

53 

6 

No  other  factors 
contributed . 

282 

34 

Total . . . 

839 

V) 

Conditions  or  factors 
employee  felt  contrib¬ 
uted  to  accident 

Number 

Percent 

Natural  conditions; 
Defects  in  tree . 

63 

7 

Snag  or  deadwood 
in  tree . 

75 

8 

Spring  pole  or 
wood  under  ten¬ 
sion  . 

105 

11 

Hidden  wood  on 
ground . 

61 

7 

Weather  conditions 

56 

6 

Slippery  conditions 

80 

9 

Heavy  brush  or 
ground  cover . 

173 

19 

Steep  terrain . 

109 

12 

Other  natural  con¬ 
ditions  . 

71 

8 

No  natural  condi- 

tions  contributed 

335 

36 

Total . 

934 

(’) 

Other  factors: 
Co-worker’s  activity 

54 

6 

-  Working  too  fast  .... 

186 

22 

Too  noisy . 

13 

2 

Table  14.— Conditions  or  Factors 
Contributing  to  Accident— Con¬ 
tinued 


Notes:  ’  Because  more  than  one  response 
is  possible,  the  sum  of  the  responses  and  per¬ 
centages  are  calculated  by  dividing  each  re¬ 
sponse  by  the  total  number  of  persons  who 
answered  the  question. 

2  Due  to  rounding,  the  percentages  may  not 
add  to  100. 

Source:  Bureau  of  Labor  Statistics,  Work 
Injury  Report  (WIR)  Injuries  in  the  Logging  In¬ 
dustry,  Bulletin  2203,  June  1984. 

1.  Severity  of  injury.  The  WIR  survey 
also  indicates  that  when  employees 
were  injured  in  logging  operations,  their 
injuries  were  more  severe  than  injuries 
occurring  in  other  industry  sectors. 

Table  15  shows  that  almost  three- 
fourths  of  those  injured  missed  more 
than  1  day  of  work  due  to  their  injuries. 
Over  30  percent  missed  more  than  10 
days  of  work.  The  average  lost-time  case 
resulted  in  23  days  away  from  work.  In 
addition.  Table  16  shows  that  more  than 
one-fifth  of  those  injured  were 
hospitalized  an  average  of  six  nights. 

Table  15.— Estimated  Days  Away 
From  Work 


Days  away  from  work 

Number 

Percent 

No  days  . 

270 

26 

1  to  5  days . 

234 

22 

6  to  10  days . 

103 

10 

11  to  15  days . 

57 

5 

16  to  20  days . 

58 

6 

21  to  25  days . 

27 

3 

26  to  30  days . 

47 

4 

31  to  40  days . 

45 

4 

41  to  60  days . 

43 

4 

More  than  60  days  .... 
Lost-time  cases  tor 

50 

5 

which  days  not  es¬ 
timated  . 

116 

11 

Total . . 

1,050 

100 

Mean  days  away 

from  work: 

23 

Table  15. — Estimated  Days  Away 
From  Work — Continued 


Days  away  from  work 

Number 

Percent 

Median  days  away 

from  work: 

10 

Notes: 

'  Total  excludes  5  employees  for  whom  data 
were  not  available. 

2  Due  to  rounding,  percentages  may  not  add 
to  100. 

Source:  Bureau  of  Labor  Statistics,  Work 
Injury  Report  (WIR)  Injuries  in  the  Logging  Irr- 
dustry.  Bulletin  2203,  June  1984. 


Table  16.— Length  of 
Hospitalization 


Length  of  hospitalization 

Number 

Percent 

No  hospitalization  . 

849 

80 

1  night  . 

29 

3 

2  nights  . 

26 

2 

3  nights  . 

27 

3 

4  nights  . 

"  16 

2 

5  nights  . 

26 

2 

6  nights  . 

11 

1 

7  nights  . 

13 

1 

8  nights  . 

15 

1 

9  nights  . 

3 

(’) 

10  nights  . 

6 

1 

11  to  20  nights . 

9 

1 

21  to  30  nights . 

8 

1 

More  than  30  nights . 

4 

(’) 

Total . 

1.059 

100 

Mean  length  of  stay  in 

hospital:  6  days 

Median  length  of  stay  in 

hospital:  4  days 

Note: 

’  Due  to  rounding,  percentages  may  not  add 
to  100. 

Source:  Bureau  of  Labor  Statistics,  Work 
Injury  Report  (WIR)  Injuries  in  the  Logging  In¬ 
dustry.  Bulletin  2203,  June  1984. 

4.  OSHA  First  Reports  of  Serious 
Injury  (FRSI).  OSHA  also  utilizes  a 
telephone  reporting  system  for  the  field 
staff  to  inform  the  national  office  of  the 
occurrence  of  serious  or  significant 
accidents.  This  telephone  call  system  is 
part  of  the  OSHA  emergency 
communications  system.  Regional 
Administrators  are  required  to  file  first 
reports  of  fatalities,  catastrophes  and 
other  important  events  (such  as  those 
that  receive  significant  publicity)  to  the 
National  Office.  The  information  is 
recorded  on  a  form  entitled  First  Report 
of  Serious  Accident  (FRSI). 
Approximately  1,200  reports  are 
received  by  the  National  Office  yearly. 

None  of  the  reports  are  screened  prior 
to  OSHA  receiving  them  to  eliminate 
those  from  a  certain  industry, 
occupation  or  because  of  other  factors. 
None  of  these  reports  may  be  considered 
statistically  significant  by  themselves  in 
attempting  to  determine  the  number  of 
accidents  that  have  occurred.  However, 
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they  do  give  an  indication  of  where 
many  serious  accidents  have  occurred 
and  the  types  of  work  being  performed 
at  the  time  of  the  accidents. 

OSHA  has  examined  the  FRSI  reports 
and  identified  105  (Ex.  4-65)  that 
occurred  while  employees  were 
performing  logging  operations.  These 
accidents  occurred  between  October 
1985  and  December  1989.  Table  17  lists 
the  logging  accident  reports  as  a 
percentage  of  all  accident  reports 
received. 


Table  17.— First  Reports  of  Seri¬ 
ous  Injury  Accidents  in  Logging 
Industry 


Period 

Total 

reports 

Log¬ 

ging 

Per¬ 

cent¬ 

age 

Oct-Dec  85 . 

228 

12 

5.26 

Jan-Dec  86 . 

1147 

30 

2.62 

Jan-Dec  87 . 

1236 

29 

2.35 

Jan-Dec  88 . 

1330 

23 

1.73 

Jan-Dec  89 . 

1150 

11 

.96 

Totals . 

5091 

105 

2.06 

Source:  Office  of  Electronic/Electiical  and 
Mechanical  En^neering  Safety  Standards,  Di¬ 
rectorate  of  Safety  Standards  Programs, 
OSHA. 

The  percentages  attributable  to 
logging  injuries  are  particularly  large  in 
relation  to  the  total  employment  in  the 
industries  represented.  Using 
employment  rates  for  1985-1989  for  the 
private  sector  and  for  the  logging 
industry,  OSHA  observes  that  the 
percentage  of  accidents  recorded  on  the 
FRSI  for  logging  for  each  year  far 
exceeded  the  percentage  of  employees 
in  logging  compared  with  the  private 
sector.  VVhereas,  logging  employment 
constituted  one  tenth  of  one  percent  of 
total  private  sector  employment,  the 
reports  of  serious  accidents  in  logging 
averaged  about  two  percent  of  the  total 
accidents.  Table  18  lists  these 
employment  rates  as  they  appear  in  the 
BLS  annual  reports  entitled. 
Occupational  Injuries  and  Illnesses  in 
the  United  States  by  Industry,  (followed 
by  the  year  of  the  data).  (See  section  A 
above.) 

Table  18.— Private  Sector  and 
Logging  Industry  Employment 
Rates  (1985-1989) 

[All  numbers  are  in  thousands] 


Year 

Private 

sector 

Logging 

industry 

1985  . 

81,601.3 

82.7 

1986  . 

83,291.2 

82.9 

1987  . 

85,686.0 

85.0 

1988  . . 

88.698.8 

90.3 

Table  18.— Private  Sector  and 
Logging  Industry  Employment 
Rates  (1985-1989)— Continued 
[All  numbers  are  in  thousands] 


Year 

Private 

Logging 

sector 

industry 

1989  . 

91,111.0 

87.4 

Sources:  Bureau  of  Labor  Statistics.  Bul¬ 
letin  Nos.  2278  (1985)  (Ex.  2-30),  (1986), 
(1987)  (Ex.  38B).  (1988)  (Ex.  38C).  and 
(1989). 

OSHA  was  also  able  to  identify  from 
the  FRSI  reports  the  activity  that  was 
being  conducted  at  the  time  of  the 
accident  and  the  causes  of  the  accidents. 
For  example,  more  than  one-half  were 
involved  in  cutting  activities  when  they 
were  seriously  injured.  OSHA  also  notes 
that  almost  nine  percent  were  seriously 
injured  in  machine  rollover  or  tipover 
accidents  while  only  1  employee  was 
injured  by  a  jillpoke.' Table  19  lists  the 
activity  being  conducted  or  the  causes 
of  the  accidents. 

Table  19.— First  Reports  of  Seri¬ 
ous  Injuries— Logging  Oper¬ 

ations  October  1985-December 
1989  Activity  Being  Conducted/ 
Cause  of  the  Accident 


Activity/Cause 

Number 

Percent 

Felling  Tree . 

30 

28.6 

Lodged  Tree  . 

17 

165 

Working  Around 
Danger  Tree  .... 

13 

12.3 

Struck  by  Falling 
Load  . 

10 

9.5 

Vehicle  Tipover  ... 

9 

8.6 

Struck  by  Vehicle 

8 

7.6 

Electrocutions  . 

3 

2.9 

Fall  from  Vehicle  . 

2 

1.9 

Skidding  . 

2 

1.9 

Delimbing . 

1 

1.0 

Jillpokes . 

1 

1.0 

Other . 

9 

8.6 

Total . 

105 

100 

Note:  1 .  The  percentages  may  not  be  equal 
100  due  to  rounding. 

Source:  Office  of  Electronic/Electrical  and 
Mechanical'Engineering  Safety  Standards,  Di¬ 
rectorate  of  Safety  Standards  Programs, 
OSHA. 

5.  OSHA  Fatality/Catastrophe 
Investigations  Report  (FCI).  OSHA 
regulations  require  that  all  workplace 
fatalities  be  reported  to  the  nearest 
OSHA  Area  Office.  Employers  are 
required  to  complete  a  Fatality/ 
Catastrophe  Event  Report  Form  (OSHA 
36),  which  is  reviewed  by  the  OSHA 
Area  Director  to  determine  whether  an 
investigation  of  the  fatality  is  warranted. 
In  1989,  OSHA  published  a  study  of  141 
logging  fatalities  that  occurred  during 
the  period  of  1978-84  (Ex.  4-61).  These 


fatalities  do  not  represent  all  logging 
industry  fatalities  dining  that  time 
period. 

According  to  the  study,  71  percent  of 
those  logging  employees  killed  were  out 
in  the  cutting  area.  Only  one  percerit 
each  were  killed  on  skid  trails  or  at 
landings. 

The  study  also  indicated  that  43 
percent  of  those  killed  were  felling  trees 
at  the  time.  Employees  performing 
yarding  and  bucking  and  limbing 
operations  each  accounted  for  13 
percent  of  the  fatalities.  The 
overwhelming  majority  of  employees 
(72%)  were  killed  when  they  were 
struck  or  crushed  by  a  tree,  log  or  limb, 
while  1 7  percent  were  killed  in  machine 
accidents.  One  percent  were  killed  in 
chain-saw  accidents. 

Unsafe  work  practices,  misjudgments 
and  lack  of  training  or  supervision 
accounted  for  42  percent  of  the  fatalities 
while  less  than  one  percent  were  due  to 
equipment  failure. 

6.  Maine  Bureau  of  Labor  Statistics. 
The  State  of  Maine  Bureau  of  Labor 
Statistics  (Maine  BLS)  has  compiled 
various  statistics  on  injuries  and 
fatalities  in  the  logging  industry  (Ex.  4- 
174,  4-175,  4-176). 

Maine  BLS  conducted  a  detailed 
survey  of  189  logging  employee  injuries 
that  occurred  between  May  and  July  of 
1982  (Ex.  4-175).  This  number  does  not 
represent  all  logging  employees  who 
were  injured  during  that  period. 
According  to  this  siurvey,  35  percent  of 
employees  reporting  injuries  were 
struck  by  trees,  logs  or  limbs.  Cliain-saw 
accidents  accounted  for  26  percent  of 
the  reported  injuries  while  13  percent  of 
the  logging  employees  were  injured  in 
slips  or  falls. 

According  to  Maine  BLS,  the  category 
that  showed  a  significantly  higher  than 
average  percentage  of  disabling  injuries 
was  chain-saw  accidents.  Over  one-half 
of  all  chain-saw  accidents  involved 
kickback.  In  over  70  percent  of  the 
kickback  accidents,  the  chain  saws  were 
equipped  with  chain  brakes.  Maine  BLS 
said  that  chain  brakes  had  played  a 
significant  role  in  lessening  the  effects 
of  the  injury.  Less  than  13  percent  of 
chain-saw  accidents  where  chain  brakes 
were  present  resulted  in  hospitalization, 
while  nearly  50  percent  of  the  accidents 
involving  other  Uian  chain  saws 
resulted  in  hospitalization. 

This  survey  also  indicates  that  two- 
thirds  of  all  logging  accidents  resulted 
in  lost  workdays  and  13  percent  of  all 
injuries  required  at  least  one  overnight 
in  the  hospital.  The  average 
hospitalization  was  for  five  days. 

Maine  BLS  has  also  compiled 
statistics  firom  1980-87  of  chain-saw 
injuries  that  resulted  in  a  first  report  of 
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serious  injury  CEx.  4-175).  According  to 
this  report,  average  chain-saw  injuries 
for  eacn  year  was  362.  Of  those,  an 
average  of  237  (65%)  were  dis^ling 
injuries,  that  is,  injuries  which  result  in 
lost  workdays. 

Maine  BLS  has  also  examined 
disabling  logging  injuries  reported  from 
1985-87  that  had  resulted  in  lacerations 
(Ex.  4-174).  During  those  three  years, 
there  were  an  average  of  183  disabling 
lacerations  each  year. 

7.  Washington  State  Logging 
Fatalities.  A  detailed  study  has  beeu 
compiled  on  logging  fatalities  in  the  ' 
State  of  Washington  from  1977-83  (Ex. 
4-129).  Of  the  135  fatalities  that 
occurred  during  those  years,  the  study 
analyzed  92  percent  of  them.  Death 
certificates  and  reports  of  investigations 
by  Washington  OSIl;\  were  used  in  the 
analysis. 

According  to  this  study,  the  overall 
annual  fatality  rate  for  logging  during 
this  period  was  approximately  2  per 
1,000  full-time  employees.  Those 
employees  who  were  killed  had  a  n>ean 
length  of  experience  in  the  logging 
industry  of  11.6  years.  Less  than  10 
percent  had  less  than  one  year's 
experience. 

More  than  40  percent  of  all  loggers 
killed  were  engaged  in  felling  activities, 

-  while  23  percent  were  killed  performing 
yarding  operations.  Almost  20  percent 
of  the  loggers  were  operating  logging 
machines  at  the  tinm  of  their  accident. 
Table  20  shows  the  jobs  employees  were 
performing  at  the  time  of  their  accident. 


Table  20.— State  of  Washington 
Logging  Fatalities,  1977-83 


vtob  tide 

Number 

F’ercent 

Feiet/lxickef  . 

53 

42 

Choker-setter  _ 

23 

18 

Mobde  equipment 
operator . . 

16 

13 

Hook  tenrler _ 

8 

6 

Chaser _ 

7 

6 

Yarder  operator 

6 

5 

Loader . . . . 

6 

5 

Rigging  s'^nger _ 

5 

4 

Pondworker . . . 

) 

t 

Total _ 

125 

_ 

More  than  65  percent  of  all  employees 
killed  w’ere  bit  or  crushed  by  a  log  or 
tree.  W'hile  most  of  these  employees 
who  were  hit  or  crushed  by  a  tree  were 
the  result  of  their  own  activity,  more 
than  eight -percent  were  hit  by  trees 
being  felled  by  another  employee. 
Approximately  nine  percent  were  killed 
in  machine  rollover  accidents,  while  10 
percent  of  those  employees  killednvere 
struck  by  a  machine  or  vehicle.  Table  21 
shows  t^  causes  <A  the  accidents  in 
which  loggers  were  killed. 


Table  21.— State  of  Washington 
Logging  Fatalities  bv  Type, 
1977-83 


Type  of  accident  | 

‘  Num¬ 
ber 

Per- 

cerrt 

Struck  by  tree  brought 
down  by  tie  deceased  .. 

34 

26 

Struck  by  tree  felled  by 
anotfwr  person _ 

8 

Struck  by  roiling  log _ 

20 

15 

Struck  by  tog  bemg 
dragged . 

18 

14 

Struck  by  mobile  erjuip- 
ment  _  .  _ 

13 

to 

Equipment  rollover _ 

T2 

9 

Struck  by  boom  or  rigger .. 

7 

5 

Struck  by  log  failing  from 
truck  during  toading . 

3 

2 

Electrocutian 

2 

2 

Other _ 

9 

7 

Unknown  ...  _  _ 

3 

2 

Total  . . . .  {  T32  I  too 


Aa:ording  to  the  study,  accident 
investigation  reports  indicted  that  many 
of  the  deaths  would  not  have  occurred 
if  the  employees  had  been  following 
safe  work  practices  and  had  remaini^ 
out  of  hazardous  areas  (e.g.7  other 
occupied  work  areas). 

C.  Need  for  agency  action. 

OSHA  believes  that  current  logging 
methods  and  the  inherent  dangers  posed 
by  work  in  the  woods,  such  as  those 
caused  by  inclement  weather,  uneven 
terrain  and  isolation  from  health  care 
facilities,  present  significant  hazards  to 
employees  engaged  in  logging 
operations  across  the  nation,  regardless 
of  the  type  logging  being  conducted  ot 
the  end  use  of  the  wood.  The 
presentation  of  data  in  the  prec.eding 
section  further  demonstrate  the  level  of 
risk  to  which  all  loggers  are  exposed. 
Ntn'ertheless,  the  existing  OSHA  safety 
.standard  for  prulpwood  logging  (29  CFR 
1910.266)  specifically  addi^ses  only 
one  segment  of  the  logging  industryf — 
logging  operations  whose  forest  product 
ends  up  as  pulp.  Although  OSHA  does 
not  know  precisely  the  breakdown  of 
employment  and  occupational  injuries 
between  pulpwood  and  other  logging 
operations,  the  data  and  other 
information  available  to  OSHA  indicate 
that  similar  hazards  exist  in  both  sectors 
of  the  industry. 

The  preceding  sectkia  has  shown  that 
the  logging  industry  remains  a  high  risk 
industry,  regardless  of  the  end  use  of  the 
forest  product.  In  particular,  the  data 
show: 

1.  Employees  engaged  in  logging 
operations  have  a  sutetantially  hi^er 
risk  of  injury  and  death  than  workers  in 
many  other  industries,  including  other* 
hi^  hazard  industries. 


2.  If  they  are  injured,  loggers  are  more 
likely  to  be  hospitalized  lose 
workdays  oompiared  to  employees  in 
most  other  in^istries,  as  evklMiced  by 
the  very  high  lost -workday  incidence 
rate. 

3.  When  loggers  are  injured,  their 
injuries  are  much  more  severe  and 
result  in  longer  hospitalizations  and 
more  lost  time  per  employee  than  do  the 
injuries  of  employees  in  most  other 
industries. 

4.  Loggers  also  have  a  much  higher 
incidence  of  fatalities  than  employees  t» 
other  indu.stries. 

In  addition,  the  Regulatory  InipatT 
Analysis  for  the  final  logging  standard 
estimates,  based  on  the  various  data  in 
the  record,  that  there  are  an  average  of 
158  fatalities,  6,798  lost  workday 
injuries  and  3,770  non-lost  workday 
injuries  that  occur  each  year  in  the 
logging  industry.  (Fm  further  discussion 
see  seiTion  VI  of  this  preamble.) 

Of  the  72,100  employees  eng^ed  in 
togging  operations  as  ^fined  by  the 
final  rule,  only  38  percent  (27,170)  are 
covered  by  State  Plan  State  logging 
standards,*  which  currently  provide 
protection  regardless  of  kind  of  logging 
operation  in  which  the  loggers  are 
employed.  Of  the  estimated  62  penxint 
(44,930)  of  logging  employees  who  are 
not  covered  by  ^ate  plan  State 
standards,  OSUHA  estimates  that  at  only 
one-third  (16,478)  are  covered  by  the 
existing  pulpwood  logging  stan^rd. 
That  means  that  almost  two-thirds 
(28,432)  are  not  covered  by  any  Federal 
or  State  togging  standard.  (This  estimate 
is  consistent  with  the  WIR  snrvey, 
whif  Ji  indicated  that  only  ,35  percent  of 


'  In  1977.  fbn  Icadinf  slar«»  in  toggiirg 
employmmt  (with  48  pcrcest  of  the  tout) 
WasbingtOB  Cl  400 >.  Oregon  (144HXlk  cktiforuia 
(6,100]  and  Maine  (4,3001  By  1962,  the 
empfoymenr  panemhad  shifted  and  the  leiidrn)> 
states  (with  42  percent  of  the  tota))  were 
Washington  (11300.  down  3300);'  Oregon  (11,300. 
down  2,700);  Georgia.  (5.400, up  l,600h  and 
Alabama  Ll.OOO,  up  1.200).  California  (3,900,  down 
2,200),  was  no  longer  one  oftbe  leaders.  Overatt 
logging  empktyment  in  the  Pacific  Coast  states 
decreased  22%  during  this  period.  The  Soath  was 
the  only  region  in  the  country  to  show  an  incimse 
in  logging  employment  (21%).  This  employment 
trend,  resulting  in  the  change  from  harvesting  the 
Pacific  Coast’s  old-growth  timber  to  increased 
harvesting  of  third  and  forth-growth  pine  Sorests  in 
the  south,  means  that  an  increasing  proportion  of 
logging  employment  is  in  states  not  covered  by  state 
logging  standards.  (As  noted  ear Rer,  only  Alaska 
(16th  in  1982L  CalUbmia  (7th).  Hawaii  (very  sraall), 
Michigan  (19th),  Oregon  (2nd)  and  Washington  (1st) 
have  OSHA  approved  state  logging  standards 
covering  all  loggers.)  This  means  that  as  the  centers 
of  activity  (and  employment)  shift  from  the  old 
growth  forests  ef  tile  pacific  coast  to  the  pine  forests 
of  the  south,  fewer  employees  conducting  genera) 
log^ng  (non-pstpwood  togging)  will  be  covered  tty 
these  State  plan  .State  Vtggtttg  standards 
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those  surveyed  were  engaged  in 
pulpwood  logging  operations.) 

The  preceding  section  shows  there 
has  been  a  steady  decrease  in  injury  and 
lost-workday  incidence  rates  since  the 
adoption  of  OSHA’s  existing  pulpwood 
logging  standard  and  the  State  plan 
State  standards.  In  addition  to  a  further 
reduction  in  accidents  for  those 
employers  currently  covered  by  OSHA 
and  State  logging  standards,  OSHA 
believes  that  a  substantial  reduction  in 
incidence  rates  can  be  achieved  by 
promulgating  a  uniform  national  logging 
standard  that  provides  protection  for  all 
employees  engaged  in  logging 
operations. 

In  developing  the  proposed  rule, 
OSHA  used  the  1978  ANSI  standard  as 
its  model  for  a  uniform  national  logging 
standard,  since  many  of  its  requirements 
were  stated  in  performance  language. 
This  is  in  keeping  with  the  Agency’s 
determination  that  properly  drafted 
performance  standards  can  adequately 
address  safety  and  health  hazards 
without  unnecessarily  impeding 
technological  advancement  and 
employer  innovation.  The  final  rule 
provides  a  base  level  of  safety  for 
employees  in  all  logging  operations.  At 
the  same  time,  it  still  allows  those  State 
plan  States  with  more  complicated  or 
specialized  local  conditions  to  develop 
their  own  detailed  standards,  as  several 
States  have  already  done. 

Many  participants  in  this  rulemaking 
have  said  that  a  comprehensive 
performance-based  logging  standard  is 
necessary  to  reduce  the  risk  of  injury 
and  death  (Ex.  5-6,  5-10,  5-17,  5-18,  5- 
21,  5-22,  5-42,  5-46,  5-74  through  5- 
92;  Tr.  Wl  21.  73,  202).  OSHA  agrees 
with  these  commenters.  The  Agency 
believes  that  the  integrated  program  of 
personal  protective  equipment; 
equipment,  machine  and  vehicle 
protective  devices,  inspection  and 
maintenance;  work  practices;  and 
training  contained  in  the  final  rule  is 
reasonably  necessary  and  appropriate  to 
reduce  the  high  injury  and  fatality 
incidence  rates  in  this  industry. 

V.  Major  Issues 

A.  Introduction 

As  a  result  of  issues  raised  by  those 
commenting  on  the  proposed  logging 
standard,  OSHA  solicited  information 
on  10  major  issues  in  the  notice  of 
public  hearing  (55  FR  19745,  May  11, 
1990).  OSHA  requested  detailed 
information  on  a  variety  of  issues 
including  training,  personal  protective 
equipment,  first  aid,  chain-saw 
protective  devices,  and  seat  belts.  These 
issues  were  discussed  by  the 
participants  during  the  public  hearings 


and  in  post-hearing  comments.  The 
evidence  submitted  to  the  record  is 
summarized  and  evaluated  in  the 
following  discussion  of  each  issue  and 
in  the  summary  and  explanation  of  the 
final  rule. 

1.  Training.  Comments  on  the 
proposed  rule  generally  supported  the 
need  for  training.  Several  commenters, 
however,  raised  specific  questions  about 
particular  training  issues.  As  a  result, 
OSHA  requested  in  the  hearing  notice 
further  comment  on  the  following 
training  issues:  Effective  date  of 
training,  sufficiency  of  training,  and 
portability  of  training. 

a.  Effective  date  for  training.  In  the 
proposed  rule,  OSHA  would  have 
required  employers  to  be  in  compliance 
with  all  provisions  of  the  final  logging 
standard  within  60  days  of  publication 
of  the  rule  in  the  Federal  Register.  The 
proposed  rule  did  not  provide  extended 
compliance  time  for  employers  to 
familiarize  themselves  with  the 
standard  and  to  develop  and  conduct 
training.  Some  commenters  said 
additional  time  to  meet  the  training 
requirements  of  the  rule  was 
unnecessary  (Ex.  9-3,  9-13;  Tr.  OR  343). 
These  Commenters  said  that  in  many 
logging  establishments  training  is 
already  being  provided  and  that 
employers  would  not  require  significant 
time  to  incorporate  the  proposed 
training  requirements  into  their  ongoing 
programs.  However,  other  commenters 
argued  that  the  effective  date  for 
training  should  be  delayed  because 
additional  time  was  necessary  to 
develop  the  required  training  program 
and  to  train  employees  (Ex.  5-2,  5-27, 
9-1,  9-2;  Tr.  W2  243—44).  Commenters 
proposed  various  effective  dates  for 
training.  For  example,  the  Northeastern 
Loggers  Association,  Inc.,  recommended 
a  2-year  phase-in  of  the  training 
requirements  (Ex.  5-2).  The  American 
Pulpwood  Association,  Inc.  (APA), 
however,  supported  a  shorter  six-month 
phase-in  period; 

Safety  training  programs  for  loggers  are 
largely  specific  to  a  function  (for  example, 
proper  felling  technique).  A  fully 
comprehensive  training  package  will  have  to 
be  developed  to  meet  the  training 
requirements.  APA  is  attempting  to  develop 
training  programs  and  have  them  available  by 
the  end  of  1989.  *  •  *  APA  will  seek  OSHA 
staff  review  of  its  training  program  as  it  is 
developed.  We’d  like  a  brief  delay  in 
enforcement,  just  long  enough  for  us  to  have 
something  available  for  employers  (Ex.  5-27). 

At  the  hearing  there  was  little 
testimony  about  delaying  the  effective 
date  for  training.  Mr.  Doug  Domenech, 
testifying  on  behalf  of  APA,  repeated 
APA’s  position  that  employers  should 


be  given  some  additional  time  to  j 

comply  with  training  requirements:  | 

The  training  is  a  very  needed  thing  and. 
unfortunately,  we  just  don’t  have  the 
infrastructure  to  provide  that  training.  That’s 
why  »  »  »  vve  *  *  *  hope  that  OSHA  will 
give  some  kind  of  variance  on  time  before 
citations  are  delivered  because  it’s  just  not 
out  there.  If  loggers  had  to  comply  with  a 
training  requirement  today,  they’d  all  be 
cited  (Tr.  VV2  243-44). 

At  the  same  time,  however,  Mr.  Alex 
Hansen,  of  Associated  Oregon  Loggers, 
Inc.  (AOL),  testified  that  Oregon  loggers 
already  were  in  compliance  with  the 
training  provisions  contained  in  the 
proposed  rule: 

As  far  as  we’re  concerned  in  Oregon,  you 
could  implement  the  training  tomorrow.  We 
already  have  it  in  place.  W'e  don’t  have  a 
problem  with  it.  We’re  advocates  of  safety 
training  in  the  woods.  I  know  some  other 
states  have  some  problems.  They  haven’t 
been  doing  it  or  maybe  not  as  strenuous  as 
the  Oregon  rules,  and  I  understand  their 
problems,  but  as  far  as  our  association  is 
concerned,  if  you  pass  it  tomorrow,  we’re  in 
compliance  (Tr.  OR  343). 

The  record  indicates  that  training 
materials  and  courses  for  logging  safety 
are  widely  available  and  that  many 
logging  establishments  have 
implemented  training  programs  (Ex.  4- 
122,  4-123,  4-181,  5-20,  5-33,  9-1,  9- 
2,  9-5,  9-6,  36;  Tr.  Wl  163-64,  W2  113, 
115, 125, 199-201,  OR  87,  259-60,  393, 
546-47,  566).  Trade  associations  such  as 
AOL,  APA  and  the  Montana  Logging 
Association  have  been  providing 
training  materials  on  an  on-going  basis 
(Ex.  5-27).  APA  expected  to  have 
completed  a  comprehensive  training 
package  for  its  members  companies  by 
1989.  In  addition,  state  agricultural 
extension  services  are  a  source  of 
training  information  (Ex.  4-122,  4-123). 
Several  hearing  participants  submitted 
descriptions  of  their  training  programs 
and  the  actual  training  materials  (Ex.  21, 
22,  23,  24,  26,  28,  29). 

OSHA  is  aware  that  many  of  the 
existing  training  programs  are  based  on 
the  training  requirements  of  OSHA’s 
pulpwood  logging  standard.  Because  the 
training  requirements  have  been  revised 
in  this  final  rule,  current  training 
programs  will  have  to  be  reviewed  and 
upgraded,  when  necessary,  to  meet  the 
revised  requirements.  In  addition,  the 
training  provisions  of  the  final  rule  vary 
to  some  degree  fi’om  the  proposed  rule. 
As  such,  employers  who  made  changes 
in  their  programs  in  response  to  the 
proposed  rule  will  have  to  review  their 
training  materials  to  assure  compliance 
with  the  final  rule. 

OSHA  is  aware  that  employers,  trade 
associations  and  other  organizations 
that  provide  training  will  need  time  to 
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prepare  and/or  update  trainii^ 
programs  to  meet  the  requirements  of 
the  Hnal  rule  and  will  need  time  to 
provide  training  to  employees. 

However,  the  record  also  shows  that 
many  ccHnpanies  and  organizations 
already  have  developed  training 
programs  that  meet  most  of  the 
requirements  of  the  final  rule  (Ex.  5-20, 
5-27,  5-52,  5-69,  9-2;  Tr.  OR  343). 

Many  establishments,  especially  those 
in  States  that  have  logging  standards, 
already  are  providing  traiiung  (Ex.  21, 

22, 23,  24, 26,  28,  29).  Therefore,  OSHA 
does  not  believe  that  a  lengthy  delay  is 
necessary  to  meet  the  training 
requirements  of  the  final  rule.  The 
Agency  believes  that  extending  the 
effective  date  of  the  standard  for  120 
days  after  publication  of  the  final  rule 
in  the  Federal  Register  will  be  sufficieiit 
to  allow  employers  and  others  to 
familiarize  themselves  with  the  final 
rule,  to  update  training  programs  to 
meet  the  provisiems  of  the  final  rule, 
and  to  conduct  initial  training.  This 
phase-in  period  also  will  give  employers 
time  to  determine  whether  current  and 
new  empk)3fees  have  received  the 
training  in  all  of  the  elements  specified 
in  this  sectiem  or  whether  they  will  need 
additional  training. 

b.  Sufficiency  of  training.  The  .second 
issue  raised  in  the  hearing  notice 
concerned  what  training  OSHA  would 
consider  sufficient  to  meet  the  training 
requirements  in  the  final  rule.  Some 
commenters  supported  OSHA^s 
preference  for  performance  based 
training  (Ex.  9-3. 9-15).  Other 
commenters  argued  for  detailed 
specifications  to  be  included  in  the 
training  requirements,  including  a 
minimum  number  (rf  hours  of  training 
(Ex.  9-13, 9-19). 

In  general,  the  final  rule  contains 
training  requirements  in  performance 
language  to  allow  employer  flexibility  in 
tailoring  training  programs  to  the 
individual  circumstances  under  which 
they  operate.  The  final  rule  sets  forth 
the  basic  elements  that  must  be  covered 
in  the  employer’s  training  program, 
such  as  safe  performance  of  assigned 
work  tasks;  safe  use  of  tools;  recognition 
and  control  of  workplace  hazards; 
prevention  and  control  of  general 
logging  hazards;  and  the  requirements  of 
the  final  standard.  The  training 
provisions  also  require  that  employees 
initially  work  under  supervision  and 
that  they  demonstrate  the  ability  to 
perform  their  work  tasks  safely  before 
being  released  from  supervision. 

As  discussed  elsewhere  in  this 
preamble,  each  logging  establishment 
has  unique  conditions  or  hazards 
associate  writh  its  logging  operations, 
that  result  in  unique  methrMis  of 


operation.  O^IA  believes  that  the 
general  elements  of  the  traiiung 
provisioBS  allow  employers  to  take  into 
account  those  difierences  while  still 
requiring  the  employer  to  assure 
through  training  that  each  employee  is 
able  to  perfmTn  the  iob  safely. 

On  the  basis  of  inftmnaition  submitted 
to  the  record  and  the  testimony 
presented  during  the  hearings,  OSHA 
has  determined  that  employers  will  not 
have  difficulty  in  complying  with  the 
training  requirements  of  the  final  rule. 
OSHA  believes  that  the  performance- 
based  elements  adopted  in  the  final  rule 
will  enhance  employee  safety  end  will 
provide  employees  with  the  tools  to 
permit  them  to  actively  participate  in 
providing  their  own  protection. 

The  Industrial  Truck  Association 
(ITA)  reconimended  that  OSHA  specify 
in  greater  detail  the  training  required  for 
industrial  truck  operators  (Ex.  Wl  5—17. 
Tr.  221-27).  ITA  urged  OSHA  to  adopt 
the  training  {vovisiems  from  the  ASME 
B55.&  ^andard  on  rough-terrain  forklift 
trucks.  Mr.  William  Montweiler, 
testifying  fttf  ITA,  staled: 

Part  Two  of  the  B56.6  stamiird  a«kfre8ses 
general  safety  and  operating  fKaetkes  that  are 
highly  relevant  to  the  proposed  rule’s 
training  provisions.  Altlxwgb  ITA  is  pleased 
that  the  proposed  rule’s  training  provisions 
provide  greater  detail  than  OSHA’s  industrial 
truck  rule,  these  provisions  can  be  made  still 
more  effective  by  additional  particularity. 

The  proposed  rule  merely  requires  that 
employees  be  trained  to  recognize  safety 
hazards  and  trained  "in  the  safe  use  or 
maintenance  of  any  machinery,  equipment, 
or  tools  that  they  may  be  required  to  operate 
or  mauUaiD.”  This  directive,  we  feel,  is 
inadequate  because  it  fails  to  state  the 
elements  that  comprise  an  effective  training 
program. 

By  contrast,  paragraph  5.T7.4  of  the  B56.6 
voluntary  standard  fists  numerous  elements 
of  a  proper  training  program  specific  to 
rough-terrain  ferklift  truck  operation, 
including  explanation  of  the  safety-related 
aspects  of  truck  and  component  design; 
location  and  function  of  controls;  supervised 
practice;  oral,  written,  and  operational 
performance  testing;  and  refresher  courses. 
ITA  reqiiests,  therefore,  that  the  final  logging 
operations  rule  incorporate  the  training 
provisions  contained  in  the  standard. 

OSHA  beUeve.s  that  the  performance- 
based  and  competency-based  training 
provisions  contained  in  the  final 
standard  adequately  address  FTA’s 
concerns,  and  that  more  specific 
requirements  in  this  standard  for  forklift 
truck  operator  training  are  not 
warranted  for  several  reasons. 

First,  the  record  indicates  there  Ls  not 
a  significant  number  of  rough-terrain 
industrial  trucks  used  in  frying 
operations.  Mr.  Richard  Lewis, 
te.stifying  on  behalf  of  APA,  confirmed 


the  limited  use  of  rough-terrain 
industrial  trucks  in  the  logging  industry: 

Tha  American  Puipwood  Association 
currently  employs  seven  technically  tnuoed 
foresters,  two  in  Washington  and  five  in 
division  offices  throughout  the  U.S.  And 
collectively  we’ve  worked  in  the  field  for 
approximatety  103  man  years,  and  we  get  not 
on  logging  operations  every  month  and 
sometinies  once  a  week,  and  we  harve  never, 
never  observed  the  use  of  a  rough  twrain  fork 
lift  in  a  logging  operation  CTr.  OR  478-79 
OR). 

Second,  the  ASME  standard  to  which 
FTA  refers,  B56.6,  does  not  focus  on  any 
unique  problems  with  the  use  of 
industrial  trucks  in  logging  operatiorus. 
Conversely,  the  logging  stan^d  ht 
intended  primarily  to  ^al  with 
workplace  hazards  that  are  uitique  to 
logging  operations. 

Tnird,  In  any  event,  the  final  standard 
achieves  the  same  training  outexmoe  as 
the  B56.6  standard:  demonstrated  ability 
to  safely  operate  a  rough-terrain 
industrial  truck. 

OSHA  is  in  ^reement  with  ITA  that 
safety  in  industrial  truck  operation  is 
important  in  the  logging  industry  as 
well  as  all  other  industries.  O^iA 
believes  that  the  issue  of  training  of 
industrial  truck  operators  is  more 
appropriately  addhessed  in  more  detail 
in  OSHA’s  forthc(»ning  proposed 
standard  on  industrial  tnick  op^ator 
training.  OSHA  believes  the  major  safety 
issues  involving  industrial  truck 
operation  can  be  fully  and  specifically 
examined  and  addressed  in  that 
rulemaking. 

c.  PortaMity  of  training.  The  third 
issue  raised  regarding  training  involves 
the  portability  of  training;  that  is, 
whether  current  and  new  employees 
who  are  experienced  and  previously 
trained  must  receive  additional  or 
supplemental  training.  The  proposed 
rule  would  have  required  that  each  new 
employee  be  trained,  regardless  of 
whether  he/she  had  been  trained 
previously. 

Some  commenters  supported  the 
proposed  requirement  (Ex.  9-2. 9-3, 9- 
9,  9-13).  Several  commenters  disagreed 
with  the  scope  of  employees  that  nem) 
training,  stating  that  trained  and 
experienced  loggers  should  not  require 
the  same  training  as  an  inexperienced 
new  employee  (&c.  5^21,  5-33,  5-39,  9- 
2;  Tr.  Wl  63,  OR  85). 

OSHA  believes  that  training  is 
important  for  all  loggers  regardless  of 
whether  they  have  no  logging 
experience  or  have  many  years  of 
experience.  The  need  to  jwrovide 
training  for  even  experienced  loggers  is 
buttressed  by  the  WTR  survey  of  injured 
loggers,  which  indicated  that  over  one 
third  of  those  injured  had  rtever 
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received  training  (Ex.  2-1).  In  addition, 
more  than  60  percent  of  those  inpired 
had  worked  5  years  or  more  in  the 
logging  industry.  In  fact,  only  22  percent 
of  those  injured  bad  worked  in  the 
logging  industry  for  one  year  or  less. 

At  the  same  time,  OSHA  does  not 
want  to  penalize  those  employers  who 
already  haye  instituted  training 
programs  that  meet  the  reqriirements  of 
the  final  rule  or  can  easily  be  brought 
into  compliance  with  the  final  rule.  In 
addition,  OSHA  does  not  want  to 
impose  an  unnecessary  burden  on  an 
employer  who  hires  loggers  who  have 
received  the  training  required  by  this 
section  on  a  prior  job. 

In  order  to  eliminate  unnecessary 
duplication  of  training  in  the  final  rule, 
OSHA  is  not  requiring  employers  to 
retrain  employees  who  have  received 
training  in  the  specific  requirements  of 
this  section.  The  final  rule  only  requires 
the  employer  to  train  employees  in 
those  elements  in  which  the  current  or 
new  employee  has  not  been  trained.  For 
example,  an  employee  may  need  to  be 
train^  to  recognize  hazards  that  are 
specific  to  the  terrain  in  which  the  work 
is  being  done,  and  to  utilize  safe  work 
practices  to  avoid  or  control  these 
hazards.  In  addition,  a  new  employee, 
even  if  experienced  in  logging 
operations,  may  not  be  familiar  with 
various  work  site  procedures  of  the  new 
employer,  such  as  signals  to  be  used.  It 
is  important  for  new  employees  to  be 
brought  up  to  speed  with  the  current 
logging  practir.es  so  other  members  of 
the  logging  crew  are  not  placed  at  risk 
by  the  actions  or  inactions  of  the  new 
employee. 

OSHA  has  included  in  the  final  rule 
a  provision  that  each  new  employee  and 
each  employee  who  must  be  trained 
work  under  the  supervision  of  a 
designated  person  until  they  can 
demonstrate  the  ability  to  perform  their 
new  duties  safely.  OSHA’s  position  on 
the  supervision  requirement  was 
supported  by  various  hearing 
participants.  For  example,  various 
witnesses  at  the  hearing  noted  that  close 
supervision  of  new  employees, 
regardless  of  their  experience,  is  a 
widely  accepted  practice  in  the  logging 
industry  and  a  means  of  determining 
whether  the  employee’s  previous 
training  was  adequate  (Tr.  VVl  91-92, 

OR  95-97,  204-05,  275-76,  374,  456-57, 
635-36).  As  such,  OSHA  believes  that 
the  inclusion  of  the  supervision 
requirement  in  the  final  rule  will 
provide  the  necessary' safety  to  both  the 
new  and  current  employee,  and  will  not 
impose  a  significant  burden  on  the 
employer. 

2.  Personal  protective  equipment.  In 
the  hearing  notice  OSHA  rai.sed  the 


issue  about  who  should  pay  for  personal 
protective  equipment  (PPE)  that 
employees  are  required  to  use  or  wrear. 
The  Agency  proposed  that  employers 
provide  PPE  and  assure  it  is  used  by 
employees  when  required.  OSHA’s 
intent  in  the  proposed  rule  was  that  the 
employer  provide  personal  equipment 
at  no  cost  to  the  employee.  PI%  items 
included  in  the  proposed  rule  were 
gloves,  leg  protection,  logging  boots, 
safety  helmets  (hard  hats),  eye  or  face 
protection,  and  respiratory  protection. 

Many  commenters  agreea  that  the 
personal  protective  equipment  specified 
in  the  proposed  rule  should  be  used. 

(Ex.  5-32,  5-42,  5-64,  9-2,  9-15,  9-16, 
9-20).  Some  commenters  urged  OSHA 
to  require  that  the  employer  be 
responsible  for  providing  all  PPE  (Ex.  9- 
3, 9-13).  They  said  that  only  if  the 
employer  provided  the  PPE  could  he 
assure  its  quality,  design  and 
maintenance.  However,  many  other 
commenters  opposed  requiring  logging 
employers  to  provide  certain  types  of 
PPE,  and  their  opposition  focused 
primarily  on  logging  boots  (Ex.  5—11, 5- 
21,  5-32,  5-39,  5-45,  5-51,  5-55,  5-74 
through  5-92,  9-2,  9-5,  9-15, 9-17,  9- 
18;  Tr.  Wl  74-75, 110, 177,  OR  22.  79, 
205,  262,  441. 533,  632,  701).  Many 
commenters  did  not  give  any  reason 
why  the  employer  should  not  be 
required  to  pay  for  PPE.  Other 
commenters  contended  primarily  that 
employers  would  be  financially 
burdened  if  they  had  to  pay  for  certain 
high  cost  PPE,  such  as  individually- 
fitted  and  non-reusable  logging  boots,  in 
an  industry  that  has  such  a  high 
turnover  rate.  Other  reasons  for  not 
requiring  the  employer  to  provide 
certain  types  of  PPE  were  the  use  of 
certain  PPE  by  employees  outside  the 
workplace,  and  industry  custom. 

Commenters  noted  that  employee 
turnover  in  the  logging  industry  is  very 
high  (Ex.  5-11, 5-21, 5-39, 5-49,  5-51, 
5-55, 5-56, 5-63, 5-65, 5-74  through  5- 
92;  Tr.  Wl  74-75, 110, 177,  OR  22,  79, 
205,  262,  441,  533, 632,  701).  Some 
commenters  also  indicated  that 
employees  sometimes  work  only  one  or 
two  weeks  before  leaving,  often  taking 
jobs  at  another  logging  establishment 
(Ex.  5-55,  5-74  through  5-92;  Tr.  OR 
78).  These  commenters  cugued  that  it 
would  be  unfair  to  require  employers  to 
pay  for  expensive  logging  boots  given 
the  high  turnover  rate  of  the  logging 
industry.  One  commenter  said: 

Hit  frightens  us  to  think  that  we  might  be 
providing  a  $300  pair  of  boots  for  a  man 
that’s  there  a  week  (Tr.  VVl  74). 

These  commenters  also  contend  that 
for  some  PPE,  particularly  logging  boots, 
employers  might  have  to  buy  new  PPE 


every  time  they  hire  a  new  employee. 
First,  this  would  be  necessary  because 
terminated  employees  do  not  return  PPE 
they  are  issued  (Ex.  5—45).  Second,  these 
commenters  argue  that,  unlike  PPE  such 
as  ear  mufts  and  head  and  leg 
protection,  logging  boots  are  an  item  of 
PPE  that  cannot  be  reused  by  other 
employees  because  of  size  and  hygienic 
concerns  (Ex.  5-29,  5-43, 5-44,  5-62, 5- 
74  through  5-92, 9-1,  9-15, 9-21;  Tr. 

OR  78).  Because  logging  boots  cannot  be 
worn  by  other  employees,  these 
commenters  said  employers  view 
logging  boots  as  "personal  clothing.’’  In 
addition,  these  commenters  said  that 
even  if  employees  did  return  their 
logging  boots,  new  employees  would  be 
unwilling  to  wear  used  logging  boots. 
One  commenter  said: 

Suppose  a  new  employee  comes  to  work  in 
the  spring  and  finds  he  can’t  or  doesn’t  want 
to  be  a  logger  so  he  bands  in  bis  $200  boots 
with  two  weeks  wear  and  tear  and  leaves.  Is 
the  next  guy  going  to  accept  “used”  boots 
someone  else  wore?  (Ex.  5-78) 

The  commenters  said  that  requiring 
employers  to  pay  for  new  PPE,  primarily 
logging  boots,  for  each  new  employee 
would  place  a  considerable  financial 
burden  on  employers  (Ex.  5-32,  5-39, 
5-45, 9-15;  Tr.  Wl  74,  OR  78, 350). 

They  said  the  cost  would  be  particularly 
burdensome  for  small  establishments 
that  comprise  the  vast  majority  of  the 
logging  industry.  Their  basis  for  this 
conclusion  is  that  logging  boots  are  very 
costly,  ranging  fram  $60  to  $400  a  pair 
(Ex.  5^5,  9-15;  Tr.  Wl  74,  OR  78,  350). 
In  addition,  they  said  employees  need 
two  to  three  pairs  of  logging  boots  a 
year.  The  commenters,  however,  did  not 
present  any  financial  or  economic 
evidence  as  to  the  burden  (e.g.,  effect  on 
profits,  sales,  etc.)  on  the  industry  as  a 
whole,  and  particularly  small  employers 
as  a  group,  of  providing  logging  boots. 

One  commenter  said  employers 
should  not  be  required  to  pay  for 
logging  boots  that  are  used  by 
employees  away  from  workplace  (Ex.  .5- 
39).  This  commenter  said  employees 
take  their  logging  boots  with  them  when 
they  seek  new  employment  (Ex.  5-39). 
He  also  said  employees  use  their  logging 
boots  for  hunting  and  cutting  their  own 
wood  (Ex.  5—39).  In  contrast,  the  record 
shows  that  other  types  of  PPE  (e.g.,  leg 
protection,  safety  glasses  and  hearing 
protection)  remain  with  the  employer, 
therefore,  they  are  not  used  away  from 
the  workplace  (e.g..  Ex  5-32).  In 
addition,  one  commenter  said  that  these 
types  of  PPE  are  already  being  provided 
by  many  establishments  as  standard 
industry  practice  (Ex.  5-32). 

Finally,  several  commenters  said  that 
employers  should  not  be  required  to  pay 
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for  certain  PPE  because  the  custom  in 
the  logging  industry  is  that  employees, 
especially  piece-rate  workers,  provide 
their  own  PPE,  particularly  logging 
boots  (Ex.  5-11,  5-24,  5-^5,  5-67,  5-74 
through  5-92).  These  commenters  said 
that  piece-rate  workers  provide  all 
“tools  of  the  trade,”  that  includes  some 
types  of  PPE.  However,  the  record  also 
shows  that  some  logging  establishments 
do  provide  logging  boots  (Ex.  5-32;  Tr. 
\V1 177).  For  example,  one  commenter 
said: 

lT]he  way  we  set  it  up  is  that  when  you’re 
with  us  for  one  year  we  will  buy  you  three 
pair  of  boots  and  we  will  supply  all  safety 
equipment. 

After  you  are  with  us  for  one  month,  we 
will  supply  safety  chaps,  the  helmet,  the 
whole  works.  The  first  day  you  come  on  the 
job  we  will  supply  the  helmet,  a  helmet  with 
the  eye  protection  and  the  ear  prot^ion  (Tr 
VVl  177). 

Another  commenter  said: 

In  most  instances  items  such  as  ear  plugs, 
safety  glasses,  bucking  chaps  or  any  other 
safety  item  required  to  work  in  a  safe 
environment  are  provided  (Ex.  5-32). 

OSHA  has  carefully  reviewed  the 
evidence  in  the  record  and,  for  several 
reasons,  has  decided  in  the  final  rule  to 
delete  the  general  requirement  that  the 
employer  be  required  to  provide  logging 
boots.  However,  the  final  rule  does 
require  that  such  boots  be  worn  by 
logging  employees,  and  holds  the 
employer  responsible  for  assuring  that 
the  employee  has  logging  boots  and 
wears  them.  As  to  the  other  PPE 
requirements  specified  in  paragraph  (d), 
OSHA  has  retained  the  language  of  the 
pulpwood  logging  and  proposed 
standards  that  the  employer  provide 
such  PPE  at  no  cost  to  the  employee. 

The  OSH  Act  imposes  on  employers 
the  responsibility  for  compliance  with 
standards  and  for  providing  safe 
working  conditions  for  employees.  This 
responsibility  has  been  recognized  in 
OSHA’s  personal  protective  equipment 
standards  at  29  CFR  1910.132  through 
29  CFR  1910.138.  Section  1910.132(a) 
establishes  the  employer’s  obligation  to 
provide  and  maintain  personal 
protective  equipment  whenever  such 
equipment  is  necessary  by  reason  of  the 
hazards  in  the  workplace. 

Section  1910, 132(b)  does  recognize 
that  in  some  limited  circumstances  that 
employees  may  provide  their  own  PPE. 
However,  OSHA  emphasizes  that  this 
practice  is  not  the  norm,  but  rather  an 
exception  based  on  unusual  or  speciHc 
circumstances.  In  addition,  section 
1910.132(b)  underscores  the  employer’s 
continuing  obligation  to  assure  the 
adequacy  and  maintenance  of  the  PPE. 

The  record  shows  that  special 
circumstances  exist  in  the  logging 


industry  which  may  make  it  appropriate 
for  employees  to  provide  their  own 
logging  boots.  First,  the  record  shows 
that  the  logging  industry  is  highly 
transient,  and  that  logging  boots,  unlike 
other  PPE  required  by  the  final  rule,  are 
not  the  kind  of  PPE  that  can  be  reused. 
Logging  boots  purchased  to  fit  one 
employee  may  not  fit  the  next 
employee.  It  is  important  that  logging 
boots  fit  properly  or  the  boot  may  not 
provide  the  necessary  protection. 
Therefore,  based  on  current  turnover 
rates  in  the  industry,  employers  would 
have  to  purchase  non-reusable  logging 
boots  costing  $200  to  $400  many  times 
a  year  for  newly-hired  employees,  even 
though  there  is  a  significant  likelihood 
that  these  employees  will  remain  in  the 
job  for  only  a  short  time. 

Second,  the  record  shows  that  logging 
employees  tend  to  move  from  one 
logging  establishment  to  another,  taking 
their  “tools  of  the  trade”  with  them, 
particularly  their  logging  boots.  OSHA 
believes  it  may  be  appropriate  in  this 
situation  to  allow  employees  to  take 
their  logging  boots  to  the  next  place  of 
employment,  rather  than  requiring  the 
new  employer  to  provide  logging  boots. 
Logging  boots  are  both  portable  (i.e.,  not 
limited  in  use  to  or  maintained  at  a 
particular  workplace,  like  respirators  for 
instance)  and  in  most  cases  they  fit  only 
that  particular  employee  therefore  they 
cannot  be  reused  by  other  employees. 
The  other  items  of  PPE  required  by  the 
final  rule,  such  as  leg  and  head 
protection,  tend  to  be  both  less  personal 
to  the  employee  and  more  connected  to 
the  workplace  itself,  and  can  be  readily 
used  by  other  employees. 

Third,  there  is  evidence  in  the  record 
that  employees  do  use  their  logging 
boots  away  from  work.  Employees  come 
to  and  leave  work  wearing  their  logging 
boots,  suggesting  that  the  boots  are  used 
away  from  the  workplace.  In  addition, 
commenters  cited  specific  activities 
where  logging  boots  are  used  away  from 
the  logging  work  site.  The  commenters 
did  not  provide  any  comparable 
evidence  that  other  items  of  PPE 
required  by  the  final  rule  are  also  used 
by  employees  away  from  the  workplace; 

Based  on  the  above,  OSHA  has 
decided  in  the  final  rule  not  to  require 
the  employer  to  provide  logging  boots. 
The  Agency  emphasizes  that  it  is  the 
totality  of  the  special  circumstances  in 
the  logging  industry  that  justify  this 
determination.  Of  the  reasons  discussed 
above,  none  of  them  standing  alone 
would  provide  sufficient  justification 
for  departing  from  the  general 
requirement  that  employers  provide 
PPE.  Rather,  it  is  the  combination  of 
these  reasons  and  special  circumstances 
in  the  logging  industry  that  make  it 


appropriate  to  allow  employees  to 
provide  their  own  logping  boots. 

OSHA  also  emphasizes  that  regardless 
of  who  provides  the  logging  boots,  the 
final  rule  makes  the  employer 
responsible  for  assuring  that  logging 
boots  are  used  by  the  employee  and  are 
maintained  in  a  serviceable  condition. 

In  addition,  in  the  final  rule  the 
employer  is  responsible  for  assuring  that 
logging  boots  are  inspected  before  initial 
use  during  a  workshift.  Attendant  to  this 
requirement,  the  employer  is  also 
responsible  for  assuring  that  damaged 
and  defective  equipment  is  either 
repaired  or  replaced  before  work  is 
commenced. 

With  regard  to  the  other  items  of  PPE 
required  by  the  final  rule,  OSHA  does 
not  believe  there  is  sufficient  evidence 
in  the  record  to  justify  a  departure  from 
OSHA’s  long-established  policy.  Neither 
industry  practice  nor  turnover  rates 
compel  the  Agency  to  relieve  employers 
of  the  obligation  to  pay  for  the  other 
items  of  PPE  for  loggers.  Indeed, 
evidence  in  the  record  shows  that  many 
employers  are  currently  providing  these 
other  items  of  PPE  (Ex.  5-32,  9-15;  Tr. 
Wl  177).  The  record  shows  that,  unlike 
logging  boots,  these  items  of  PPE  tend 
to  remain  at  the  workplace  and  are 
amenable  for  use  by  other  employees. 
Further,  there  is  no  evidence  in  the 
record  of  an  established  practice  of 
employees  using  such  PPE  away  from 
the  workplace.  Also,  there  is  no 
evidence  of  established  and  uniform 
industry  practice  of  transporting  such 
PPE  from  job  to  job.  Therefore,  in  the 
final  rule,  OSHA  is  requiring,  except  for 
logging  boots,  that  the  employer  provide 
PPE  at  no  cost  to  the  employee. 

3.  Leg  protection.  In  the  hearing  notice 
OSHA  raised  three  issues  concerning  leg 
protection  for  chain-saw  operators: 
specifications  for  leg  protection,  the  area 
to  be  protected,  and  potential 
disadvantages  of  leg  protection. 

a.  Specifications.  The  proposed  rule 
would  have  required  that  chain-saw 
operators  wear  leg  protection  made  of 
ballistic  nylon  or  other  material  that 
provides  at  least  equivalent  protection. 
Many  commenters  supported  the  leg 
protection  requirement  for  chain-saw 
operators  (Ex.  5-5,  5-7,  5-17,  5-30,  5- 
33,  5-42,  5-45,  5-51,  5-60,  5-68,  5-73, 
9-9-11;  Tr.  W2  126-28).  Several 
commenters  and  hearing  participants 
also  supported  OSHA’s  position  that  leg 
protection  meet  certain  criteria  (Ex.  5- 
30,  5-60,  5-68,  5-73;  Tr.  W2  126-28). 
Two  commenters  suggested  that  OSHA 
require  leg  protection  made  with 
KEVLAR  because  they  believe  KEVLAR 
provides  more  protection  than  ballistic 
nylon  (Ex.  5-5,  5-30).  One  of  these 
commenters  said  KEVLAR  leg 
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protection  provides  50  percent  more 
protection  than  ballistic  nylon  with  a 
fraction  of  the  weight  and  bulk,  thus 
allowing  easier  movement  and  reducing 
fatigue  (Ex.  5-30).  This  commenter  also 
said  that  the  U.S.  Forest  Service 
specifications  call  for  KEVLAR  leg 
protection.  Other  commenters  stated 
that  a  testing  protocol  for  leg  protection 
should  be  adopted  rather  than 
specifymg  that  leg  protection  be 
comprised  of  any  certain  type  of 
material  (Ex.  5-60,  5-68,  5-72).  One 
commenter  said  OSHA  should  adopt  the 
ISO  or  Canadian  testing  standards  for 
leg  protection  (Ex.  9-16).  However, 
other  commenters  said  there  was  no 
consensus  in  this  country  regarding  an 
appropriate  testing  standard  (Ex.  5-60, 
5-68,  5-72).  One  commenter  proposed 
that  the  following  testing  standaid  be 
adopted. 

(TJho  [ii  otective  garment  must  have  a 
minimum  “Threshold  Cliain  Speed”  of  2500 
feet  per  minute  for  operators  using  chain 
saws  with  an  engine  displacement  of  under 
65  cc  and  3000  feet  per  minute  for  operators 
using  chain  saws  with  an  engine 
displacement  of  over  65  cc.  Further  the  test 
procedure  developed  and  currently  used  by 
the  US  Forest  Service  (should)  be  adopted 
and  defined  as  the  test  method  used  to 
measure  the  “Threshold  Chain  Speed”  of 
safety  material  (Ex.  5-68). 

Another  commenter  proposed  that  a 
different  testing  standard  be  adopted  in 
OSHA’s  final  rule: 

I  propose  to  replace  “ballistic  nylon  or 
equivalent  protection  covering  each  leg  from 
the  upper  thigh  to  boot  top  or  shoe  top”  by 
“leg  protective  device  in  conformity  with  the 
standard  NQ 1923-450  “Protective  pad  for 
chain  saw  operators’  trousers  and  leggings.*^ 

This  performance  standard  covers  all  the 
requirements  for  safety  leggings  such  as  the 
minimum  coverage  and  a  minimum 
performance  level.  This  performance  level  is 
mea.sured  in  conformity  with  the  standard 
NQ  1923-450  “Protective  pads  for  chain  saw 
operators’  trousers  and  leggings — 
Determination  of  stopping  speed  and  cut- 
through  time.”  These  two  standards  have 
been  adopted  by  a  consensus  of  employers, 
workers,  manufacturers  of  fabrics  and  PPE, 
government  and  workers’  compensation 
boards. 

Other  participants  opposed  specific 
criteria  for  leg  protection  performance 
for  several  reasons  (Tr.  W2  206-07,  OR 
472-75,  496-98,  513-14).  First,  some 
argued  that  there  were  no  national 
consensus  or  State  standard  to  provide 
guidance  on  specification  standards. 
Second,  others  commented  that  a 
specification  standard  limited  to 
“ballistic  nylon”  was  too  restrictive  (Ex. 
5-30:  Tr  W2  189-90).  Third,  others 


B  NQ  1923-450  is  4  test  standard  developed  in 
Quebec  Province.  Qinada 


Stated  that  there  are  no  standards 
establishing  specific  performance 
criteria  of  the  material  for  leg  protection. 
For  example,  APA  testified: 

APA  does  not  know  of  any  state  leg 
protection  apparel  standard  in  existence  or 
under  development  1  can  report  to  you  that 
our  association  has  a  special  committee 
working  on  the  development  of  a  safety 
apparel  standard,  and  this  committee  has 
generally  accepted  the  Quebec  Research 
Institute  testing  method,  and  now  it’s  kind  of 
rewriting  this  testing  method  to  meet  the 
American  Society  of  Testing  Materials 
guidelines.  So  the  cemmittee  is  close  to 
completing  its  work  on  endorsing  an 
approved  test  procedure. 

The  next  step  in  the  committee’s  charge  is 
to  develop  a  voluntary  performance  testing 
standard  that  would  apply  for  leg  protection, 
safety  boots  and  other  apparel.  ITiat’s  going 
to  be  a  little  way  down  the  road.  It’s  own 
opinion  that  the  work  of  this  committee  is 
not  yet  mature  and  that  OSHA  should 
probably  not  attempt  to  include  any  specific 
performance  testing  standard  for  leg 
protection  or  other  safety  items  at  this  time. 
They’re  recommending  that  you  defer  the 
inclusion  of  a  specific  leg  protection 
performance  testing  standard  until  the  next 
revision  of  the  OSHA  logging  regulations, 
whenever  that  might  be.  It  may  be  ten  years 
from  now  or  fifteen  years  from  now.  At  this 
point  in  time,  we  feel  it’s  much  more 
important  to  get  any  safety  equipment  worn, 
rather  than  to  worry  about  whether  or  not  it 
meets  specific  performance  standard  (Tr.  OR 
472-75). 

APA  also  testified  that  regional 
differences  in  chain-saw  operations  also 
precludes  a  specification  standard  for 
leg  protection: 

I  would  also  say  in  general  our  feeling  is 
that  logging  is  so  different  obviously  in  every 
part  of  the  country  that  often  we’ve  got  to 
have  lead-way  for  the  types  of  leg  protection 
that  might  be  appropriate  for  a  person 
working  in  the  swamps  of  Louisiana  as 
opposed  to  the  mountains  of  Montana.  Not 
that  we  know  what  those  differences  might 
be,  but  that  in  general  we  feel  like  the  loggers 
in  those  areas  should  be  able  to  ha\’e  the 
opportunity  to  design  or  approve  a  leg 
protection  that  would  be  appropriate  for  their 
situation  (Tr.  OR  207-08). 

The  record  shows  that  leg  prot«:tion 
for  chain-saw  operators  is  essential  to 
prevent  injuries.  According  to  the  WIR 
survey,  64  percent  of  injuries  to  chain¬ 
saw  operators  were  due  to  kickback,  an 
accident  that  usually  results  in  injury  to 
the  leg  (Ex.  2-1).  The  WIR  survey  also 
indicates  that  22  percent  of  all  injuries 
reported  were  to  the  leg. 

OSHA  believes  that  1^  protection 
made  of  ballistic  nylon  or  equivalent 
material  is  elective  in  preventing 
injuries  to  the  leg.  A  study  by  the 
French  Farmers'  Mutuality  indicates 
that  ballistic  leg  protection  was  effective 
in  preventing  1 2  leg  injuries  m  91  * 

loggers  studies  over  an  eight-month 


period  (Ex.  37),  Testimony  and 
comments  show,  however,  that  there  is 
no  accepted  testing  measurements 
standard  in  this  country  on  leg 
protection  performance.  In  addition,  the 
foreign  standards  that  do  exist  have  not 
been  generally  accepted  or  used  in  this 
country.  Nonethel^s,  OSHA  btelieves 
that  a  performance-based  requirement 
for  leg  protection  to  provide  protection 
against  contact  with  a  moving  saw  chain 
will  provide  flexibility  for  employers 
w'hile  encouraging  technological 
innovation,  such  as  the  work  by  APA. 

For  these  reasons,  in  the  final  rule 
OSHA  has  adopted  the  proposed 
provision  requiring  that  leg  protection 
be  worn  on  each  leg  by  all  chain-saw 
operators.  However,  OSHA  has  revised 
the  final  rule  to  require  that  where  the 
employer  provides  leg  protection  made 
of  material  other  than  ballistic  nylon, 
the  employer  is  responsible  for 
demonstrating  that  it  provides 
protection  which  is  at  least  equivalent 
to  ballistic  nylon,  such  as  KEVLAR. 

This  requirement  ensures  that 
employees  are  protected  against  moving 
saw  chains,  while  at  the  same  time 
providing  flexibility  for  the  employer. 

b.  Area  to  be  protected  and 
disadvantages  of  leg  protection.  The 
other  issues  raised  regarding  leg 
protection  concerned  the  parts  of  the 
chain-saw  operator’s  body  that  should 
be  covered  and  its  effect  on  mobility 
and  other  potential  safety  disadvantages 
of  wearing  leg  protection. 

The  proposed  rule  specified  that  leg 
protection  extend  from  the  upper  thigh 
to  the  boot  or  shoe  top.  Many 
commenters  supported  the  proposed 
rule  (Ex.  9-2,  9-3,  9-4,  9-5,  9-11,  9-13, 
9-15,  9-16,  9-20).  One  commenter  said 
that  the  proposed  rule  followed  the 
requirements  of  the  European  draft 
standard  (Ex.  9-llB).  Some  commenters 
said  the  proposed  rule  was  not 
protective  enough  and  said  the 
equipment  for  protecting  chain-saw 
operators  should  be  expanded  (Ex.  5-14, 
5-68).  One  of  these  commenters  said: 

[Wje  would  recommend  that  a  standard  be 
developied  defining  the  minimum  coverage 
these  garments  should  have,  for  example 
from  crotch  to  ankle  bone  with  a  minimum 
width  measured  at  the  knee  of  9.5  (Ex.  5-68). 

The  other  commenter  recommended 
leg  protection  be  extended  to  also 
provide  foot  protection  that  is  cut 
resistance  to  a  chain  saw  (Ex.  5-14). 

This  commenter  said  that  the  additional 
foot  covering  protection  would  also 
assure  that  the  entire  leg  and  ankle  were 
covered  if  the  chaps  were  not  long 
enough  to  cover  the  boot  top. 

Several  commenters,  however,  said 
leg  protection  should  be  limited  in  the 
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final  rule  (Ex.  5-17,  5-45,  5-56,  5-65, 
9-1;  Tr.  OR  227,  633-34).  Most  of  these 
commenters  said  that  OSHA  should  not 
require  leg  protection  to  extend  from  the 
upper  thigh  to  the  boot  or  shoe  top. 

First,  these  commenters  said  that 
extending  leg  protection  from  the  thigh 
to  the  boot  or  shoe  top  was  not 
necessary  because  most  of  the  injuries 
occur  to  the  area  around  the  knee.  For 
example,  one  commenter  stated: 

A  person  using  a  chain  saw  would  have  to 
do  some  pretty  spectacular  gymnastics  to 
receive  a  chain  saw  cut  more  than  4"  below 
the  knee.  Once  again,  we  have  no  recordable 
injuries  for  the  last  7  years  involving  chain 
saw  cuts  more  than  4"  below  the  knee  (Ex. 
5-45). 

Another  commenter  stated  that  leg 
protection  was  not  necessary  for 
climbers  and  bucket  truck  operators: 

The  major  hazards  for  these  individuals  are 
cuts  to  the  upper  body  from  saw  kick-backs 
and  falling  material.  Leg  protection  should 
not  be  required,  however  the  use  of  some  of 
the  new  lighter  and  more  pliable  pads  sewn 
into  pants  should  be  encouraged  whenever 
feasible  (Ex.  5-19). 

Second,  commenters  stated  that  the 
small  risk  of  injury  to  the  lower  leg  was 
outweighed  by  the  risks  due  to  lack  of 
mobility  caused  by  full-length  leg 
protection.  For  example,  one  said: 

We  have  received  numerous  comments 
from  our  membership  throughout  the  country 
who  use  leg  protection  (or  chaps)  suggesting 
that  chaps  only  extend  to  just  below  the 
knee.  Chaps  that  extend  to  the  boot  top,  or 
shoe  top,  as  required  in  proposed  Section 
(e)(l)(ii),  impede  mobility  and  cause  a  greater 
safety  hazard  than  the  standard  works  to 
protect  against.  Our  members  believe  that  the 
highest  risk  for  chain  saw  cuts  occius  from 
the  knee  to  the  thigh.  Thus,  chaps  that  cover 
the  leg  from  the  upper  thigh  to  just  below  the 
knee  are  sufficient  (Ex.  5-56). 

Third,  one  commenter  testified  that 
leg  protection  to  the  boot  or  shoe  top 
would  pose  an  unreasonable  financial 
burden  on  employers  (Tr.  OR  633-34). 
According  to  the  participant,  different 
loggers  use  the  employer-provided  leg 
protection  each  day.  Because  all  loggers 
are  not  the  same  height,  the  leg 
protection  provided  may  not  reach  to 
the  boot  or  shoe  top  or  may  be  too  long 
for  other  loggers  to  wear  safely.  This 
participant  suggested  that  the  only  way 
an  employer  could  guarantee 
compliance  with  the  required  fit  of  the 
leg  protection  would  be  to  provide  fitted 
leg  protection  to  each  individual  logger. 
The  participant  recommended  the 
following: 

We  suggest  (leg  protection  extend]  to  below 
the  knee  because  these  come  in  various 
lengths.  And  certainly  in  those  times  you 
can’t  always  stretch  a  pair  of  chaps  that 
somebody  maybe  having  to  put  on  to  operate 


a  chain  saw  all  of  a  sudden  to  get  it  down 
to  the  boot  top  (Tr.  OR  633-34). 

Fourth,  some  commenters  stated  that 
leg  protection  that  extends  to  the  hoot 
or  shoe  top  might  cause  mobility 
problems,  and  would  therefore  be 
hazardous  for  chain-saw  operators  (Ex. 
5-19,  5-20,  5-55).  For  example,  one 
commenter  stated: 

Rigging  crews  will  occasionally  use  a 
power  saw.  If  they  are  required  to  wear 
leggings,  it  could  be  more  dangerous  than  not 
having  anything.  This  is  one  of  the  reasons 
rigging  crews  prefer  suspenders  rather  than  a 
belt  because  you  don’t  get  “hung  up”  so 
often.  Anything  that  is  going  to  hinder 
mobility  is  a  problem  (Ex.  5-20). 

Another  commenter  recommended 
that  OSHA  limit  leg  protection  to  just 
one  leg  for  cutters  (i.e.,  the  leg  in  front 
that  is  used  to  maintain  balance  during 
cutting)  (Ex.  5-65).  However,  this 
commenter  also  admitted  that  any 
chain-saw  operator  who  is  clearing 
brush  needs  to  wear  protection  on  both 
legs  because  the  saw  is  continuously 
and  perilously  close  to  either  leg  at  all 
times. 

Other  commenters  said  leg  protection 
should  be  limited  because  heat  and 
humidity  could  increase  worker  fatigue 
or  cause  problems  that  might  exceed  the 
benefits  of  leg  protection  (Ex.  5-25,  5- 
26,  5-59,  Tr.  W2  206-07).  For  example, 
one  commenter  stated: 

OSHA  proposes  that  employees  are 
assigned  duties  that  require  an  operator  of  a 
chain  saw  to  wear  ballistic  nylon  or 
equivalent  protection  that  must  cover  each 
leg  from  the  upper  thigh  to  the  boot  top.  This 
does  not  take  into  consideration  the  various 
temperature  factors  which  could  increase 
fatigue.  Fatigue  is  a  major  cause  of  injuries. 

As  stated,  on  Page  11802  (of  the  preamble  to 
the  proposed  standard],  Alabama  and  Georgia 
are  states  that  are  among  the  leaders  in 
logging  activities.  Due  to  the  high  heat  and 
humidity  of  these  states,  the  requirement  to 
wear  ballistic  nylon  chaps  could  possibly 
increase  injuries  as  a  result  of  the  fatigue 
caused  by  hot,  humid  summer  weather  (Tr. 
W2  206-07). 

Another  comment  added: 

Clause  (e)(l)(ii)  should  allow  exceptions  to 
the  wearing  of  leg  protectors  toi  all 
circumstances  (not  just  climbers)  in  which 
there  is  a  greater  hazard  than  working 
without  them  (for  instance,  fatigue  from  heat 
and  humidity  or  loss  of  mobility  in  heavy 
undergrowth  etc.).  It  would  be  even  more 
appropriate  if  the  wearing  of  “leg  protectors” 
were  made  optional,  depending  on  the 
individual  work  circumstances.  One  study, 
(The  Role  of  Personal  Protection  in  the 
Prevention  of  Accidental  Injuries  in  Logging 
Work,  T.  Klen  and  S.  Vayrynen,  Journal  of 
Occupational  Accidents,  1984)  concluded 
that  personal  protectors  have  not  been  very 
effective  and  that  this  was  a  result  of  a 
phenomena  known  as  “risk  compensation”, 
the  tendency  of  workers  to  be  more  careless 


when  they  believe  that  personal  protectors 
will  prevent  injury  (Ex.  5-59). 

OSHA  has  carefully  reviewed  the 
record  on  this  issue  and,  for  several 
reasons,  has  decided  in  the  final  rule  to 
retain  the  requirement  that  leg 
protection  cover  the  upper  thigh  to  the 
boot  top.  The  record  clearly  shows  that 
chain-saw  operators  face  a  significant 
risk  of  injury  due  to  kickback.  The  WIR 
survey  indicates  that  64  percent  of  all 
chain-saw  injuries  reported  were  the 
result  of  kickback  (Ex.  2-1).  Further,  the 
WIR  survey  shows  that  almost  30 
percent  of  all  injured  employees  were 
not  wearing  leg  protection  at  the  time. 
Also,  almost  one-fourth  of  all  injuries 
reported  were  to  the  leg. 

According  to  the ‘Maine  BLS  survey, 
chain-saw  accidents  accounted  for  26 
percent  of  all  reported  injuries  and  more 
than  half  of  those  accidents  involved 
chain-saw  kickback. 

OSHA  does  not  believe  the  record 
supports  the  commenters’  claims  that 
chain-saw  injuries  only  occur  to  the  area 
around  the  knee.  Injuries  to  the  lower 
leg  as  well  as  the  knee  are  significant. 
The  WIR  survey  indicated  that  nine 
percent  of  all  employees  reporting 
injuries  were  hurt  in  the  lower  leg  or 
ankle,  while  11  percent  were  injured  in 
the  knee. 

The  available  accident  and  injury  data 
also  do  not  support  the  commenters’ 
argument  that  lack  of  mobility  is  a 
greater  hazard  to  chain-saw  operators 
than  lack  of  leg  protection.  To  the 
contrary,  the  data  clearly  show  that  the 
risk  of  chain-saw  kickback  is  far  more 
serious  than  any  of  the  potential  dangers 
that  have  been  suggested  with  regard  to 
leg  protection  (Ex.  2-1).  For  example, 
according  to  the  WIR  survey,  none  of 
the  chain-saw  operators  said  they  had 
been  injured  because  they  did  not  have 
enough  time  to  retreat  from  the  falling 
tree.  On  the  other  hand,  almost  two- 
thirds  of  the  chain-saw  operators  were 
injured  because  the  chain  saw  kicked 
back.  In  any  event,  OSHA  believes  that 
other  provisions  in  the  proposed  and 
final  rule  will  adequately  address 
concerns  about  mobility.  For  example, 
the  requirement  to  plan  and  clear  retreat 
paths  before  commencing  cutting  will 
protect  employees  who  would  be  at  risk 
from  decreased  mobility. 

Finally,  OSHA  believes  the  new 
innovations  in  leg  protection  technology 
address  the  commenters’  concerns  about 
costs,  mobility,  fatigue  and  heat  stress. 
First,  the  record  shows  that  full-leg 
protection  now  being  manufactured  is 
light-weight  and  relatively  cool  (Ex.  5- 
68,  9—4).  The  record  also  shows  that 
light-weight  leg  protection  that  is 
inserted  or  sewn  into  logging  pants  is 
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now  available.  According  to  one 
commenter,  these  new  innovations 
make  leg  protection  tolerable  even  in 
the  hot  and  humid  southern  logging 
regions.  OSHA  believes  these 
innovations  will  reduce  fatigue  and  heat 
stress  and  will  prevent  mobility  from 
being  impeded.  Second,  the  record 
shows  that  foot  coverings  are  available 
that  can  supplement  protection  in  those 
instances  where  leg  protection  may  not 
fully  cover  the  logger’s  lower  leg.  These 
devices  will  provide  adequate 
protection  in  those  isolated  instances 
where  leg  protection  may  not  be  long 
enough  without  requiring  the  employer 
to  purchase  leg  protection  in  many 
different  sizes. 

4.  First  aid.  The  hearing  notice  raised 
two  issues  about  first  aid:  the  number  of 
employees  who  must  have  first-aid 
training,  and  the  elements  required  as 
part  of  that  training,  such  as 
cardiopulmonary  resuscitation  (CPR). 

а.  Number  of  employees  trained.  The 
proposed  standard  specified  that  all 
supervisors  and  all  fellers  be  adequately 
trained  in  first  aid  methods  as 
prescribed  by  the  American  Red  Cross, 
the  Mine  Safety  and  Health 
Administration  or  an  equivalent  training 
program.  In  addition,  the  proposed  rule 
included  a  provision  that  at  least  one 
person  in  the  “operating  area”  have 
first-aid  training. 

OSHA  received  many  comments 
regarding  the  number  of  employees  who 
should  be  trained  in  first  aid  in  order  to 
provide  adequate  protection.  There  was 
no  consensus  among  those  commenters 
on  the  appropriate  number  of  employees 
who  must  be  trained.  Their 
recommendations  about  the  number  of 
employees  who  should  be  required  to 
receive  first-aid  training  covered  a  wide 
range  of  options,  including  the 
following: 

1.  All  employees  (Ex.  5-7,  '5-17,  9-15, 
9-20;  Tr.  Wl  175,  W2  209,  OR  100,  375, 
393,  681); 

2.  All  super\'isors  and  fellers  (Ex.  9- 
3,  9-13); 

3.  All  supervisors  and  enough 
additional  personnel  so  each  work  site 
would  have  a  trained  employee  (Tr.  OR 
21); 

4.  All  supervisors  and  fellers,  plus 
two  additional  employees  on  a  logging 
job  (Ex.  5-54;  Tr.  OR  647); 

5.  All  supervisors,  fellers,  and  one- 
fifth  of  remaining  crew  members  (Ex.  9- 
19,  Tr.  OR  282); 

б.  All  supervisors,  fellers  and  one- 
fourth  of  remaining  crew  members  (Tr. 
OR  206);  and 

7.  All  supervisors  and  some  fellers 
(Ex.  5-36,  5-53,  5-55,  5-63). 

I  Commenters  who  recommended  first 
aid  training  for  a  limited  number  of 


employees,  said  that  training  all  fellers 
or  all  other  employees  was  excessive 
since  the  proposed  rule  would  also 
require  employees  to  work  within  visual 
or  audible  contact  of  another  employee 
(Ex.  5-36,  5-55).  Another  commenter 
said  that  requiring  all  fellers  to  be 
trained  would  be  duplicative  since  more 
than  one  feller  may  work  at  a  work  site 
(Ex.  5-63). 

Other  commenters  said  they  already 
provide  first-aid  training  for  each 
employee: 

Everyone — all  the  people  on  our  crew  are 
trained  [in  first  aid]  on  a  rotating  basis.  Now, 
the  fellow  that’s  been  with  us  six  months,  he 
has  not  been  to  the  first-aid  class  yet.  Also, 
one  of  the — I  believe  it’s  in  with  the  Nortim 
Corporation,  the  Nortim  self  insured,  it  is  one 
of  the  regulations  that  we  do  have  people  on 
the  job  that  are  versed  in  first  aid  (Tr.  OR 
174). 

Another  hearing  participant  stated: 

Along  with  overall  safety  training,  I  feel 
that  required  first  aid  training  for  all 
employees  is  simply  common  sense  (Tr.  OR 
393). 

Other  commenters  indicated  that  they 
are  providing  first  aid  training  to  a 
substantial  portion  of  employees,  in  part 
because  the  company’s  logging 
operations  are  in  isolated  locations  in 
Alaska: 

Mr.  Lesser:  Does  your  training  program 
include  first  aid  training? 

Mr.  Bell:  We  provide  first  aid  training  to 
just  about  whoever  wants  it. 

Mr.  Lesser:  Who  do  you  require  to  have 
first  aid  training? 

Mr.  Bell:  We  require  all  supervisors, 
leadmen,  hook  tenders,  leaders  of  crews. 

Mr.  Lesser:  Using  the  voluntary  nature 
offering  the  first  aid,  do  you  get  a  lot  of 
volunteers?  What  percentage  of  the  work 
force  is  trained  in  first  aid? 

Mr.  Bell:  I’d  say  35  percent  (Tr.  OR  375). 

As  discussed  above,  there  is  no 
dispute  that  logging  is  a  hazardous 
industry.  All  data  sources  in  the  record 
show  that  a  significant  number  of 
accidents  occur  in  the  logging  industry 
and  that  the  severity  of  injuries 
sustained  by  loggers  is  greater  than  that 
suffered  by  employees  in  other 
industries.  Loggers  often  work  in 
isolated  locations  that  are  far  from 
hospitals  or  health  care  providers  that 
sometimes  are  accessible  only  by 
helicopters  or  vehicles  designed  to 
operate  on  the  most  rugged  terrain  (Ex. 
9-20;  Tr.  OR  21).  Accordingly,  loggers 
need  to  be  trained  and  equipped  to 
handle  the  significant  number  of  severe 
injuries  that  might  arise.  In  many 
instances  these  trained  employees  will 
be  the  only  persons  available  to  render 
assistance  at  a  critical  time. 

OSHA  believes  that  first  aid  training 
for  only  a  select  few  individuals,  such 
as  supervisors  and  fellers,  is  not 


adequate  to  ensmre  that  injured  loggers 
receive  first  aid  that  is  timely  and 
appropriate.  First,  when  only  a  few 
selected  employees  are  trained,  they 
may  not  be  close  enough  to  the  site  of 
the  accident  to  render  assistance  in 
time.  The  WIR  survey  indicates  that 
more  than  one-half  of  all  injuries 
reported  occurred  at  cutting  sites,  that 
in  most  cases  are  remote  firom  landings 
and  from  medical  facilities  (Ex.  2-1). 

The  WIR  survey  is  consistent  with  the 
OSHA  FCI  study,  that  indicated  that 
more  than  70  percent  of  logging 
employees  killed  were  working  at 
cutting  sites  (Ex.  4-61).  One  hearing 
participant  reinforced  this  problem: 

The  rigging  crew  is  often  1,000  feet  and 
sometimes  5,000  feet  ft'om  the  landing.  The 
work  site  is  usually  on  rough,  steep  ground, 
and  these  workers  often  use  hazardous 
cutting  implements  such  as  axes  and  chain 
saws.  If  the  first  aid  trained  person  and  the 
first  aid  kit  are  in  the  yarder,  that  can  be  1 5 
minutes  or  more  fiom  where  the  worst 
exposure  is  (Tr.  OR  21). 

In  addition,  since  the  final  rule  allows 
employees  to  maintain  contact  with 
another  employee  by  visual  or  audible 
contact,  an  employee  may  be  miles  from 
the  contact  person  when  radio 
communication  is  used.  In  such  cases, 
the  contact  person  may  not  be  able  to 
provide  immediate  first  aid  assistance. 

Second,  limiting  first  aid  training  to 
all  supervisors  and  some  additional 
personnel  may  not  be  adequate  when 
supervisors  are  not  at  the  work  site 
when  an  accident  occurs.  According  to 
the  State  of  Washington,  logging 
supervisors  usually  have  two  or  more 
logging  crews  working  directly  for  them 
(Ex.  5-34).  These  logging  crews  are 
often  dispersed  over  five  square  miles  or 
more.  In  addition,  in  larger  operations, 
foremen  usually  see  each  crew  only 
once  a  day  and  rarely  for  more  than  one 
hour  of  the  workshift.  Another 
commenters  said  in  his  experience  it 
was  not  uncommon  to  find  a  group  of 
employees  working  in  a  location 
without  a  supervisor  and  no  other 
employee  in  the  group  has  a  current  first 
aid  certificate  (Ex  91-5). 

Third,  a  logger’s  injuries  may  be  of 
such  severity  that  several  persons 
trained  in  first  aid  may  be  needed  to 
stabilize  the  injured  employee  and  treat 
the  injury.  If  only  one  employee  is 
trained,  the  first  aid  assistance  may  not 
be  sufficient. 

Fourth,  when  only  one  employee  in  a 
work  site  is  trained,  as  the  proposed 
rule  contemplates,  first  aid  will 
obviously  be  inadequate  if  the  trained 
person  is  the  one  who  is  injured. 
(Although  first-aid  training  does  include 
instruction  in  self-aid,  the  injuries  may 
be  severe  enough  to  incapacitate  the 
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trained  en^)loyee.)  For  example,  in  a 
small  worldng  crew  that  has  no 
supervisor,  the  feller  may  be  the  only 
employee  who  is  trained  in  first-aid.  If 
the  feller  is  injured,  there  may  be  no 
other  logger  in  that  work  crew  who  is 
trained  to  provicftl first  aid.  The  WIR 
survey  incHcates  that  one-half  of  all 
loggers  who  were  injured  were 
performing  felling  tasks  (i.e.,  felling, 
limbing,  budding)  at  the  time. 

Fifth,  when  only  a  few  employees 
receive  first-aid  training,  there  is  a 
greater  likelihood  diat  there  could  be 
crucial  gaps  in  coverage  due  to  sickness, 
vacations,  other  leave,  or  employee 
turnover  of  those  few  who  have  received 
training.  In  addition,  an  employer  may 
not  know  fr(»n  day  to  day  if  an 
employee  will  be  present  that  is  holding 
a  current  first  aid  certificate  (Ex.  5-7). 

OSHA  notes  that  some  commenters 
opposed  requiring  every  employee  to 
have  first-aid  training  because  of  the 
transient  nature  of  the  logging  industry. 
OSHA  finds  that  the  commenters’ 
argument  does  not  support  the  position 
that  fewer  employees  should  be  trained. 
If  there  is  high  employee  tiumover,  it 
may  be  the  trained  employee  who  is  not 
employed  any  longer.  If  work  continues 
without  a  fully-trained  person  while  a 
first-aid  replacement  is  being  trained, 
employees  may  be  at  great  risk.  By 
contrast,  if  work  has  to  be  stopped  until 
a  replacement  can  be  trained,  the 
employer  could  incur  costs  which  could 
be  prevented  by  having  adequate  first 
aid  coverage  in  advance.  If  all 
employees  working  in  the  logging 
industry  are  required  to  have  first-aid 
training,  a  pool  of  trained  employees 
will  always  be  available  to  employers 
for  hiring. 

Fifth,  requiring  that  each  employee  be 
trained  eliminates  confusion  and  may 
be  less  administratively  burdensome 
than  making  a  daily  check  and 
rescheduling  of  work  assignments  to 
assure  that  supervisors,  fellers  and  some 
additional  number  of  employees  in  each 
operating  area  hold  current  first  aid 
training  certificates. 

To  ease  the  training  burden  for 
employers,  the  final  rule  does  not 
require  that  the  first-aid  training  be 
provided  by  the  employer.  Rather,  the 
final  rule  requires  that  the  employer 
assure  that  each  employee  performing 
logging  operaticms  receives  or  has 
received  first-aid  training  and  that  the 
first-aid  training/certificate  is  current. 
For  example,  as  one  means  of 
complying  with  the  final  rule,  the 
employer  could  make  first-aid  training  a 
condition  of  hiring  or  continued 
employment.  The  employer  would  be 
free  to  hire  only  those  persons  who  had 
pre\'iousIy  obtained  first-aid  training 


and  kept  their  certificate  current.  In 
addition,  when  there  is  employee 
turnover,  trained  emplo3rees  will  be  able 
to  bring  their  first-aid  skills  fi’om  one 
workplace  to  another  and  thus  relieve 
the  training  burden  for  the  new 
employer. 

OSHA  is  aware  that  some  employers 
currently  provide  first-aid  training  and 
most  likely  will  continue  to  provide 
such  training.  OSHA  is  also  aware  that 
a  number  of  organizations  and  schools 
provide  first-aid  training  that  would 
meet  the  requirements  of  Appendix  B. 
For  example,  the  American  Red  Cross, 
the  Mine  Safety  and  Health 
Administration,  State  extension 
services,  community  colleges,  and  adult 
education  programs  all  provide  fkst-aid 
training  th^  includes  CPR.  As  such, 
OSHA  does  not  believe  that  the 
requirement  of  assuring  that  all 
employees  have  reeeiv^  first-aid 
training  that  remains  current  will  pose 
an  unreasonable  burden  on  any 
employer  or  employee. 

b.  Elements  of  first-aid  training.  In  the 
hearing  notice,  OSHA  requested 
comment  on  the  specific  elements,  such 
as  CPR,  that  should  be  included  in  first- 
aid  training.  In  the  {U'oposed  rule  OSHA 
did  not  specify  the  basic  elements  in 
which  supervisors  and  fellers  must  be 
trained.  Rather,  OSHA  proposed  that 
first-aid  training  meet  the  requirements 
of  courses  provided  by  the  American 
Red  Cross,  MSHA  or  an  equivalent 
training  program. 

Several  commenters  recommended 
that  OSHA  require  CPR  training  as  part 
of  required  first-aid  training  (Ex.  5—42, 
5-^9,  5-50,  9-2,  9-19).  Both  NIOSH  and 
the  U.S.  Dept,  of  Interior  supported  the 
CPR  training  requirejnent.  Because 
loggers,  especially  those  de^  in  the 
woods  are  not  close  to  medical  facilities 
during  the  “golden  hour”  where 
resuscitation  may  save  a  person’s  life, 
OSHA  agrees  with  the  emnmenters  that 
it  is  essential  that  all  loggers  be  able  to 
perform  CPR.  Therefore,  in  the  final  rule 
OSHA  has  included  a  requirement  for 
annual  CPR  training. 

In  addition,  OSHA  has  specified  other 
basic  skills  and  knowledge  in  Appendix 
B  (mandatory)  that  are  important  for 
providing  aid  to  injured  loggers  in 
isolated  settings.  OSHA  is  aware  that 
there  are  many  well-recognized  first-aid 
programs  that  have  broad-based 
curricula  which  already  satisfy  OSHA 
requirements. 

5.  Visual  and  audible  contact.  In  the 
hearing  notice  OSHA  requested 
comment  on  the  maximum  time  and/or 
distance  separation  between  employees. 
In  the  proposed  rule.  OSHA  include  a 
requirement  that  employees  work 
within  visual  or  audiUe  contact  of 


another  employee,  so  that  someone 
would  be  able  to  respond  quickly  in 
case  of  an  accident  or  other  emergency. 
The  proposed  rule  prohibited  the  use  nf 
engine  noise,  such  as  fiom  chain  saws, 
as  a  means  of  contact.  Various  State 
logging  standards  also  prohibit  the  use 
of  chain-saw  noise  as  a  means  of 
signaling  (Ex.  2-17, 2-18,  2-19, 2-21, 
2-22,  381,  38K). 

OSHA  received  many  comments  on 
the  contact  and  signaling  provisions. 
Many  commenters  testified  that  the 
proposed  contact  i^uirement  is 
necessary  (Ex.  5-14,  5-17,  5-27, 5-74 
through  5-92, 9-2, 9-3, 9-5, 9-13;  Tr. 
W2  197-98),  One  commenter  said: 

VVe  think  that  visual  or  audible  contact  is 
important  and  will  save  lives.  There  are  also 
electronic  devices,  some  sophisticated  and 
some  like  citizen  band  radios,  that  can  be 
used  by  forest  workers  to  maintain  audible 
contact  by  electronic  means.  We  recommend 
that  the  existing  proposed  language  be 
retained  but  modified  perhaps  to  allow 
audible  contact  by  electronic  means  (Tr.  W2 
197-98). 

Certain  comments  urged  OSHA  to 
make  the  contact  requirement  stricter 
than  that  propK}sed.  One  commenter 
said  employees  in  solitary  jobs  also 
need  to  remain  in  contact  and,  therefore, 
should  be  provided  with  two-way  radios 
(Ex.  9-15).  Another  commenter  said 
OSHA  should  require  employees  to 
remain  within  visual  contact  of  another 
crew  members  (Ex.  9—20).  Finally,  two 
commenters  reaxnraended  that  OSHA 
require  employees  to  work  within 
normal  hearing  or  calling  distance  of 
another  employee  (Ex.  9^19;  Tr.  OR 
679-81). 

However,  several  cewnmenters 
expressed  various  codcctos  about  the 
contact  provision,  and  particularly  the 
prohibition  against  rfiain-saw  noise  as  a 
means  of  contact.  First,  some 
j>articipants  said  the  requirements 
would  have  an  adverse  impact  on  small 
employers,  especially  employers  with 
work  crews  consisting  of  three  or  fewer 
loggers‘(Ex.  5-21, 5-28,  5-35,  5-^9. 5- 
53,  5-54,  5-70).  For  example,  one 
commenter  sard: 

This  requirement  may  adversely  affect  the 
livelihood  of  many  small-scale  loggers  in  the 
South  who  may  work  alone  in  the  woods,  or 
operate  a  single  mobile  ground  skidder  or 
felling  machine  and  are  frequently  out  of 
contact  with  other  phases  of  the  logging 
operatitHi  (Ex.  5-28). 

Another  commenter  stated: 

This  requirement  would  not  be  practical 
for  several  reasems: 

(1)  there  are  a  number  of  logging 
contractors  that  work  alone. 

(2)  log  crews  with  two  or  three  members 
are  often  out  of  contact  because  the  great 
distance  between  the  faller  and  header. 
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(3}  even  at  close  range,  visual  and  audible 
signals  are  attenuated  by  thick  brush  and 
loud  machinery. 

My  experience  has  been  loggers  will  keep 
track  of  their  fellow  workers  the  best  they  can 
but,  due  to  the  nature  of  the  job,  individuals 
will  be  separated  for  certain  lengths  of  time. 
To  require  loggers  to  be  within  signaling 
distance  of  one  another  will  preclude  the 
existence  of  one  and  two  man  log  crews, 
working  in  thick  brush,  working  in  hilly 
topography,  skidding  long  distances,  the  use 
of  ear  plugs  or  working  with  loud  machines 
(Ex.  5-70). 

Second,  some  commenters  believed 
the  contact  requirement  conflicted  with 
the  proposed  requirement  to  maintain  a 
distance  of  two  tree  lengths  between 
work  areas  (Ex.  5-12,  5-29,  5—4,  5-67, 
5-70).  These  commenters  said  that  a 
separation  of  two  tree  lengths  between 
work  areas  might  make  it  impossible  to 
maintain  contact  due  to  saw  noise  and 
obstructions  such  as  hills  orvegetation. 
One  commenter  explained: 

If  this  code  goes  through  and  is  enacted,  it 
would  change  the  timber  falling  industry  in 
Alaska.  Southeast  Alaska  is  a  relatively  new- 
geological  area.  We  work  on  steep  ground 
that  is  broken  up  by  draws,  gullies,  cliffs.  We 
have  our  timber  fallers  work  together  as 
partners,  One  works  in  one  strip  or  one  area 
of  the  hillside  and  the  other  one  works  in 
another  area  of  the  hillside.  For  safety 
reasons,  our  company  requires  that  they  work 
at  least  three  tree  lengths  apart.  And  often 
with  the  broken  up  terrain,  that  precludes 
visual  contact  (Tr.  OR  353). 

Third,  comments  were  received  on 
the  prohibition  of  chain-saw  noise  as  a 
signaling  device.  Some  participants 
supported  the  prohibition  (Ex.  5-27,  5- 
34,  5—42).  Other  commenters  argued 
that  chain-saw  noise  is  currently  being 
used  as  a  means  of  contact  in  the 
logging  industry  and  should  be  allowed 
in  the  final  rule  (Tr.  VVl  65;  OR  86,  353- 
55,  356-58,  384-85,  694-96).  For 
example,  one  commenter  said  the  sound 
of  chain  saws  is  an  indicator  that 
someone  is  working  at  a  specific 
location  (Tr.  Wl  65).  Another 
commenter  stated: 

[Wje  have  been  counting  on  chain  saw 
noise  for  years.  Chain  saw  noise  is  possible, 
and  by  the  way,  that’s  my  most  dangerous 
part  of  my  job  is  to  do  a  safety  inspection  or 
to  go  up  and  check  on  cutters  in  a  strip,  to 
approach  cutters.  And  I  listen  to  the  saw. 

And  I  can  tell  when  they  are  putting  a  cut 
into  a  standing  tree  or  bucking  a  log  with  the 
chain  saw  noise.  If  we  are  not  allowed  to  use 
chain  saw  noise  as  audible  contact,  that 
means  we  may  have  to  go  back  to  double 
jacking  which  is  a  feller  and  a  bucker 
working  in  tandem  (Tr.  OR  353-55). 

I  This  participant  also  said  that  chain¬ 
saw  noise  should  also  be  permitted 
because  103-decibel  chain-saw  engines 
render  92-decibel  personal  alarm 


systems  inadequate  as  means  of  audible 
contact  (Tr.  OR  355). 

Fourth,  several  commenters  urged 
OSHA  to  adopt  various  alternatives  and 
modifications  to  the  proposed  contact 
requirement  (Ex.  5-54,  5-55;  Tr.  OR 
670-81).  For  example,  commenters 
suggested  that  OSHA  replace  the  contact 
provision  with  a  “check-in” 
requirement: 

In  West  Virginia,  a  cutting  crew  often 
consists  of  a  worker  who  fells  and  limbs  the 
trees  and  a  worker  who  operates  a  skidder. 
Consequently,  it  is  often  necessary  that  the 
feller  be  left  alone  in  the  woods,  without 
audible  or  visual  contact  with  another 
worker,  for  short  periods  of  time  white  the 
skidder  operator  is  making  the  trip  to  the  log 
landing.  Also,  it  is  common  practice  for 
workers  to  be  constantly  checking  on  one 
another.  Upon  his  return  from  the  landing, 
the  skidder  operator  immediately  checks  on 
the  feller;  and,  the  feller,  if  the  skidder 
operator  does  not  return  in  the  normal  time 
span,  will  check  on  the  skidder  operator. 

Considering  the  common  small  cutting 
crew  size,  the  practice  of  constantly  checking 
on  one  another,  and  the  difficulties  involved 
in  using  an  audible  signal  capable  of  being 
heard  over  distances,  over  machine  noise, 
and  through  hearing  protection  devices,  it  is 
our  recommendation  that  this  aspect  of  the 
Standard  be  changed  to  allow  a  worker  to  be 
out  of  “visual  or  audible  signal  contact  with 
another  person”  for  short  periods  of  time. 

Due  to  the  normal  time  involved  for 
transporting  a  skidder  load  to  the  landing, 
unhooking,  and  returning,  we  recommend 
that  this  short  time  period  be  established  at 
20  minutes  (Ex.  5-54). 

Other  commenters  also  suggested  that 
OSHA  allow  employees  to  be  out  of 
contact  from  other  employees  for  short 
periods  of  time  (e.g.,  15  to  20  minutes, 
the  time  to  take  a  load  to  the  landing 
and  return)  (Ex.  5-54;  Tr.  OR  670-81). 

OSHA  has  decided  in  the  final  rule  to 
retain  the  requirement  that  employees 
work  within  visual  or  audible  contact  of 
another  employee.  As  discussed  above, 
most  commenters  indicated  that 
remaining  in  contact  is  important  to  the 
safety  of  loggers.  Several  commenters 
said  that  supervisors  use  chain-saw 
noise  to  identify  where  and  whether  an 
employee  is  working.  However,  they  did 
not  provide  evidence  that  chain-saw 
noise  provides  an  effective  means  of 
communicating  information  from  the 
employee  or  from  the  supervisor.  For 
example,  data  and  information  available 
to  OSHA  indicates  that  even  though 
chain-saw  noise  is  currently  used  as  a 
means  of  maintaining  contact,  there  are 
still  reports  from  OSHA  case  file 
investigations  of  loggers  being  injured 
and  not  being  discovered  until  after  the 
shift  has  ended  (Ex.  1).  In  addition, 
chain-saw  noise  does  not  provide  the 
cutter  with  an  adequate  means  of 
communicating  with  others  in  the  event 


they  have  become  injured  or  qj-e  in  other 
trouble.  Since  all  chain-saw  noise 
indicates  is  whether  an  employee  is 
working,  the  cutter  must  wait  until 
another  employee  recognizes  that  the 
lack  of  noise  means  the  cutter  needs 
assistance.  This  may  delay  rendering 
that  assistance.  OSHA  believes  the 
cutter,  not  just  the  supervisor,  needs  to 
have  a  method  for  communicating  when 
necessary.  Radios  and  telephones  are 
modern  communication  methods  that 
are  increasingly  used  in  this  logging 
industry.  These  methods,  unlike  chain 
saw  noise,  provide  immediate  two-wav 
communication. 

Although  OSHA  has  decided  to  retain 
in  the  final  rule  the  prohibition  against 
use  of  chain-saw  noise  alone  as  a  means 
of  contact,  the  final  rule  does  provide 
employers  with  a  great  deal  of  flexibility 
in  maintaining  contact  with  employees. 
First,  permitting  radio  communication 
to  be  used  as  a  means  of  contact  allows  - 
contact  to  be  maintained  while  at  the 
same  time  maintaining^a  two  tree-length 
distance  between  adjacent  occupied 
work  areas.  Second,  permitting  contact 
to  be  maintained  by  radio  or  whistles 
allows  employees  to  work  alone  rather 
than  limiting  employees  to  working  in 
teams  that  are  wfthin  visual  distance  of 
each  other.  Allowing  radio  contact  will 
also  provide  flexibility  for  small  radio 
crew  operations  when  visual  or  voice 
contact  may  not  be  possible.  Third, 
OSHA  also  believes  that  permitting 
radio  contact  will  not  be  unduly 
burdensome  for  the  industry  since  many 
companies  already  are  utilizing 
electronic  communications  (Ex.  5-27; 

Tr.  W2  227). 

With  regard  to  the  issue  of  equipment 
noise  preventing  radio  communication, 
OSHA  notes  that  radios  are  available 
with  ear  phones  that  fit  inside  hearing 
protection  muffs.  Where  such  ear 
phones  and  hearing  protectors  are 
provided,  equipment  noise  will  neither 
interfere  with  communication  nor 
should  result  in  occupational  hearing 
loss. 

Because  contact  may  be  maintained 
by  radio,  OSHA  has  removed  the 
exception  to  the  contact  requirement  for 
“single  employee  assignments.”  OSHA 
believes  that  radio  communication 
already  is  necessary  in  order  for  many 
of  those  single  employee  jobs  to  be 
performed  (e.g.,  watchman).  As  such. 
OSHA  does  not  believe  that  extending 
the  radio  contact  requirement  to  all 
logging  operations  will  unduly  burden 
employers,  while  at  the  same  time  it 
will  provide  important  protection  for  all 
loggers. 

6.  Chain-saw  protective  devices.  In  the 
proposed  standard,  OSHA  did  not 
include  a  provision  requiring  chain 
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saws  to  be  equipped  with  chain  brakes 
or  other  devices  that  prevent  kickback. 
The  proposed  stands^  also  did  not 
require  chain  saws  to  meet  any 
performance  criteria  of  any  standards- 
setting  organizations.  Rather,  OSHA 
propo^  only  to  require  employers  to 
inspect  and  maintain  chain-saw  safety 
devices  when  chain  saws  wwe  so 
equipped.  The  hearing  notice  requested 
further  comment  on  the  adequacy  of 
various  chain-saw  safety  devices  and 
what  regulatwy  action  OSHA  should 
take  in  the  final  standard  regarding 
chain  saws. 

There  was  no  dispute  among 
commenters  that  chain-saw  protective 
devices  are  necessary  to  prevent 
operators  from  being  injured.  The  record 
shows  that  the  diain-saw  bar  can  kick 
back  in  less  than  0.3  seconds  (Ex.  4- 
172).  The  record  also  shows  that  average 
human  reaction  time,  however,  is  only 
0.75  seconds  (Ex.  4—172).  That  means  in 
many  cases  the  operator  cannot  take 
action  quickly  enough  to  avoid  being 
struck  by  the  chain  saw.  The  record  also 
shows  that  many  injuries  in  the  logging 
industry  are  the  result  of  chain-saiv 
kickback.  According  to  the  WIR  survey, 
20  percent  of  all  logging  injuries 
reported  involved  chain  saws  and 
almost  two-thirds  of  those  injuries  were 
the  resuh  of  chain-saw  kickback  (Ex.  2- 
1).  The  Maine  BLS  survey  also  shows 
that  chain-saw  injuries  account  for  a 
significant  nurnb^  of  logging  injuries 
(26%)  in  that  State  (Ex.  4-175).  Similar 
to  the  WIR  survey,  the  Maine  BLS 
survey  indicated  that  over  half  of  all 
chain-saw  accidents  resulted  from 
kickback. 

a.  Devices  to  prevent  chain-saw 
kickback.  Infrxmation  submitted  to  the 
docket  indicates  that  there  are  four 
devices  that  exist  to  reduce  or  minimize 
the  risk  of  injury  due  to  chain-saw 
kickback.  These  devices  are  chain 
brakes,  bar  tip  guards,  reduced-kickback 
guide  bars,  and  low-  or  reduced- 
kickback  saw  chains.  Information  about 
these  devices  was  taken  from  a  1983 
repcMl  prepared  for  the  Consumer 
Product  Safety  Commission  (CPSC)  (Ex. 
5-13)  as  well  as  comments  to  the 
proposed  rule.  The  discussion  that 
follows  explains  the  different  devices 
and  their  ^vantages  and  disadvantages. 

The  chain  brake  is  a  device  for 
stopping  the  saw  chain  when  kickback 
occurs  before  the  chain  can  contact  the 
operator.  The  most  common  type  of 
chain  brake  is  actuated  when  the 
operator’s  hand  or  arm  hits  the  brake 
lever  that  is  located  immediately  ahead 
of  the  front  handle.  When  kickback 
occurs,  the  chain  brake  may  either  be 
actuated  by  the  operator’s  band  pivoting 
forward  on  the  handle,  or  by  the  hand 


being  dislodged  from  the  handle, 
striking  the  brake  lever.  According  to 
the  CPSC  report,  chain  brakes,  unlike 
new  technology  chains  and  safety  guide 
bars,  do  not  have  any  adverse  effect  on 
the  cutting  efiectiveness  of  chain  saws. 
The  record  also  indicates  that  one  of  the 
advantages  of  chain  brakes  is  that, 
unlike  other  protective  devices  that  can 
be  removed,  the  chain  brake  is  an 
integral  part  of  the  saw  and  is  difficult 
to  remove  (Ex.  4-174).  As  such,  chain 
brakes  deter  the  disabling  of  the 
kickback  prevention  system  by  the 
operator  (Ex.  5-19). 

The  bar  tip  guard  (or  nose  tip  guard) 
is  a  device  that  is  bolted  or  screwed 
onto  the  tip  of  the  bar.  Its  primary 
function  is  to  prevent  contact  with  the 
tip  of  the  bar  fit)m  which  kickback  is 
generated.  Commenters  identified  three 
problems  with  bar  tip  guards.  First,  one 
commenter  said  bar  tip  guards  are  not 
usable  in  felling  and  bucking  of  some 
trees  (Ex.  9-16).  This  commenter  said 
forward  leaning  trees  usually  require  the 
bar  tip  to  fell  tl^  tree  safely. 

Second,  two  commenters  said  the 
hazards  associated  with  bar  tip  guards 
outweigh  their  protective  value  (Ex.  5- 
42. 9-20).  According  to  NIOSH  ^r  tip 
guards  reduce  kickback  danger  only 
under  certain  conditions,  that  is,  when 
the  log  or  limb  is  elevated  and  does  not 
have  any  off-angle  to  cause  pinching  of 
the  bar  (Ex.  5—42).  NIOSH  concluded 
that  the  bar  tip  guard  may  pose  greater 
hazards  than  saws  without  tips  because 
they  require  the  bucker  to  maintain 
working  stances  that  are  less  stable.  The 
other  commenter  said  that  the  bar  tip 
can  get  caught  on  Umbs.  Third,  the 
major  pri^lem  with  beir  tip  guards  is 
that  they  are  removable  (Ex.  5-13,  5— 
13H).  Arxording  to  the  CPSC  report,  the 
bar  tip  guard  is  removed  by  operators 
because  it  reduces  the  utility  of  the  saw 
by  preventing  boring  and  the  cutting  of 
any  logs  that  are  wider  than  the  guide 
bar.  Evidence  in  the  record  indicates 
that  bar  tip  guards  are  being  removed  by 
a  significant  number  of  operators: 

Only  about  half  of  the  operators  of  saws  so 
equipped  always  use  such  guards.  About  36 
percent  never  use  them,  and  about  12  percent 
sometimes  take  them  off  the  guide  bar.  Thus, 
while  nose  tip  guards  are  effective  anti¬ 
kickback  devices,  many  operators  remove 
them  from  their  saws  (Ex.  5-13). 

The  Portable  Power  Equipment 
Manufacturers  Association  (PPEMA) 
submitted  testimony  frmn  CPSC’s  own 
proceedings,  which  also  acknowledged 
the  extent  to  which  bar  tip  guards  are 
removed  from  chain  saws: 

(T|he  Commission  received  the  benefit  of 
a  survey  that  was  done  on  the  part  of  the 
NESDA,  National  Equipment  Servicing 


Dealers  Association.  They  on  their  own 
surveyed  hundreds  of  their  dealers.  *  *  * 
(Tlheir  survey  corroborated  my  own  personal 
observations,  namely,  that  in  real  life  pnactice 
users  of  chain  saws  in  the  droves  are  simply 
not  using  that  nose  tip.  and  while  if  it  were 
used  or  if  it  were  permanently  established  on 
the  saw,  it  would  be  a  complete  barrier  to 
kickback,  the  fact  of  the  matter  is  because  it’s 
temporary  and  because  it  is  removed, 
because  in  my  view  it  affects  in  the  case  of 
the  dealers,  as  you’ll  see  from  their 
comments,  it  affects  the  efficacy  of  the  saw, 
it  is  taken  off,  and  as  a  result  provides  >  o 
protection,  zero. 

Just  to  cite  from  the  survey,  73.5  percent 
of  the  responding  dealers  to  the  NE^A 
survey  reported  that  only  zero  to  five  percent 
of  the  chain  saws  brought  into  their  shops  for 
repair,  of  the  ones  that  were  originally 
equipped  with  the  nose  guards,  that  73.5 
percent  of  the  dealers  responded  that  only 
zero  to  five  percent  had  nose  guards  in  place. 
Another  9.3  percent  reported  that  six  to  t**n 
percent  of  such  saws  bad  nose  guards  in 
place,  leaving  only  17.1  percent  of  the 
dealers  who  put  the  figure  of  nose  guards  in 
place  at  something  more  than  ten  percent. 

The  unmistakal^  conclusion  is  that  the 
overwhelming  majenity  of  consumers  are 
removing  the  nose  guards  from  their  saws 
and  not  putting  them  on  in  the  first  place. 

The  survey  also  revealed  that  almost  no 
consumers  are  interested  in  replacing  nose 
guards  that  are  not  in  place.  Eighty-eight 
percent  of  the  dealers,  86  percent,  stated  that 
zero  percent  of  their  customers  wanted 
replacements,  and  an  additional  8.9  percent 
put  the  replacement  request  at  a  mere  one  to 
five  percent  (Ex.  5-1 3H). 

There  are  two  different  types  of 
reduced-kickback  guide  bars.  One  is 
designed  and  manufactured  with  a  taper 
from  the  back  of  the  bar  and  has  a 
correspondingly  small  radius  of 
curvature  at  the  tip  of  the  bar.  This  type 
of  bar  is  commonly  referred  to  as  a 
narrow  nose  bar.  The  other  t)rpe  of 
reduced  kickback  guide  bar  has  a 
reduced  radius  nose  but  achieves  its 
taper  from  the  fact  that  the  top  and 
bottom  edges  of  the  bar  a  asymmetrical 
(the  top  and  bottom  edges  are  curved 
and  have  a  different  radius  of 
curvature).  This  type  bar  is  commonly 
called  a  banana  bar  because  of  its 
peculiar  shape.  According  to  the  CPSC 
report,  both  the  narrow  nose  bar  and  the 
banana  bar  have  significant  drawbacks, 
primarily  in  the  useful  life  of  the  bar 
and  chain  and  the  efficiency  of  the 
chain  saw.  The  narrow  nose  bar, 
because  of  its  reduced  radius  of 
curvature  at  the  tip,  receives  more  stress 
at  the  tip,  thereby  requiring  more 
frequent  replacemenL  Because  of  its 
asymmetrical  design,  the  banana  bar 
cannot  be  merely  turned  over  when  the 
bottom  edge  of  the  bar  becomes  worn, 
but  must  be  replaced.  This  type  of  bar 
also  reduces  the  ability  of  the  operator 
to  use  the  saw  for  boring.  This 
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disadvantage  is  compounded  if  the  saw 
also  is  equipped  with  a  low-  or  reduced- 
kickback  chain. 

(T|he  use  of  low-kickback  guide  bars 
results  in  a  tradeoff  of  some  reduction  in 
utility  for  an  improvement  in  safety.  Industry 
sources  have  suggested  that  this  may  be  an 
acceptable  tradeoff  for  the  less  powerful  saws 
which  are  probably  purchased  by  consumers. 
Since  the  tradeoff  involves  a  marginal 
improvement  in  safety,  however, 
manufacturers  are  probably  less  willing  to 
equip  the  more  powerful,  more  perfrannance 
oriented  saws  with  the  low-kickback  guide 
bars  (Ex.  5—13). 

Finally,  the  potential  for  kickback  can 
be  reduced  by  the  low-  or  reduced- 
kickback  chain.  This  chain  is  commonly 
referred  to  as  new  generation  chain. 

Low  kickback  chain  can  be  identified  by 
an  idler  or  spacer  link  between  each  of 
the  cutting  links.  In  other  words,  the 
chain  has  a  left  hand  cutter  link  on  the 
right  side  of  the  chain,  followed  by  a 
spacer  link,  followed  by  a  right  hand 
cutter  link  on  the  left  side  of  the  chain 
followed  by  another  spacer  link  before 
the  sequence  begins  again. 

Although  the  low-kickback  chain  can 
reduce  kickback  energy  by  40  to  90 
percent,  there  are  drawbacks  to  its  use, 
according  to  the  CPSC  report.  These 
drawbacks  include:  (1)  New  technology 
chains  generally  exhibit  some  loss  in 
cutting  efficiency  (speed  and  ease  of 
cutting),  (2)  these  chains  make  cutting 
more  tiring  for  the  operator  thereby 
causing  more  operator  fatigue,  and  (3) 
the  loss  of  cutting  efficiency  may 
adversely  affect  £he  life  of  the  chain. 

The  loss  of  cutting  efficiency  has  been 
estimated  to  be  anywhere  from  a  10  to 
25  percent.  OSHA  has  no  estimates  of 
the  increase  in  operator  fatigue  and  the 
degradation  in  the  service  life  of  the 
chain. 

Of  the  four  protective  devices,  most 
rommenters  said  OSHA  should  require 
chain  saws  to  be  equipped  with  a  chain 
brake  because  it  is  the  most  used  and 
most  effective  for  professional  logging 
operations  (Ex.  4-175,  5-17,  5-19,  5-21, 
5-27,  5-34,  5-42,  5^6.  9-3,  9-4,  9-13, 
9-15,  9-18,  9-20;  Tr.  OR  536-37). 
Several  of  these  commenters  said  that 
all  chain  saws  used  at  their 
establishments  are  equipped  with  chain 
brakes.  These  commenters  also  said  that 
almost  all  manufacturers  now  produce 
chain  saws  with  some  kind  of  chain 
brake  and  that  almost  all  chain  saws 
manufactured  for  commercial  logging 
operations  now  have  chain  brakes  (Ex. 
5-19;  Tr.  OR  185-87,  536).  In  addition, 
one  commenter  said  that  manufacturers 
have  improved  earlier  mechanical 
problems  with  chain  brakes  so  that  they 
are  reliable  in  preventing  kickback  (Ex. 


9-4).  With  regard  to  the  effectiveness  of 
chain  brakes,  one  commenter  said: 

The  cliaia  brake  is.  I’d  say.  one  of  the  most 
important  chain  saw  protective  devices 
developed  in  modem  histcuy.  In  Montana  all 
of  our  current  professional  saws  are  equipped 
with  chain  brakes.  Most  of  our  saws  are  in 
the  four  to  six  cubic  inch  range,  {ximarily, 
Stihl  and  Husqvaraa  with  a  few  other  minor 
brands  and  seldom  on  job  visitations  do  I 
find  anyone  who  has  disconnected  the  chain 
brake.  It’s  so  uncommon  that  it’s  startling 
when  I  find  that  any  more. 

The  offier  protective  device  that  I  see  that’s 
had  substantial  improvement  is  the  throttle 
lock  m^hanism  where  it  has  to  be  held 
down  with  your  palm  in  order  for  the  trigger 
to  operate.  For  years  it  was  ccHnmon  that  the 
first  thing  a  logger  did  was  he  got  a  roll  of 
black  tape  and  he  would  tape  that  down  so 
you  didn’t  have  to  operate  that  Through  our 
progressive  Montana  Sawyer  Safety  Program 
and  other  efforts  I  brag  to  people  that  we  now 
have  developed  a  genetically  superior  timber 
falier  in  Montana  diat  can  now  squeeze  with 
his  palm  and  pull  with  his  trigger  finger  at 
the  same  time. 

These  two  chain  saw  protective  devices 
combined  with  leg  protection  have  had  a 
significant  impact  on  the  reduction  of 
accidents  in  Montana  relative  to  timber 
falling.  In  feet,  it’s  been  so  significant  that  I 
don’t  even  consider  the  other  options  of  even 
any  application  to  logging  when  we  talk 
about  the  low  kickback  bar,  the  low  kidi-back 
chains  and  even  the  bar  tipped  guards.  They 
may  have  individual  special  application  but 
I’m  thoroughly  convinced  with  the  chain 
brake,  the  throttle  lock  and  the  leg  protection 
we’ve  so  significantly  reduced  chain  saw 
injuries  that  any  further  attention  is  maybe 
some  wasted  effort  and  just  further  develops 
additional  conflict  (Tr.  OR  536). 

Mr.  David  Kludt,  Logging  Safety 
Program  Supervisor  for  the  State  of 
Idaho,  testified  that  10  percent  of  all 
logging  accidents  each  month  are  the 
result  of  chain-saw  kickback  and  that 
these  accidents  could  be  drastically 
reduced  by  the  use  of  chain  brakes  (Ex. 
9-^). 

In  addition,  Maine  BLS  says  that 
chain  brakes  have  played  a  significant 
role  in  lessening  the  effects  of  chain-saw 
injuries  in  that  State  (Ex.  5-174).  They 
reported  that  only  13  percent  of  chain¬ 
saw  accidents  where  chain  brakes  were 
present  resulted  in  hospitalization, 
while  nearly  half  of  all  other  accidents 
required  hospitalization. 

Some  commenters,  however,  disputed 
the  effectiveness  of  chain  brakes  for 
preventing  kickback  (Ex.  5-39,  5-59,  5- 
66).  One  of  these  commenters  said  chain 
brakes  were  not  reliable  and  required 
frequent  maintenance,  however,  no 
evidence  or  data  were  presented  to 
support  the  contention  (ex.  5-59). 
Another  commenter  said  that  a  study 
showed  that  while  chain  brakes  reduced 
kickback  by  80  percent,  non-kickback 
accidents  showed  a  400  percent  increa.se 


(Ex.  5-66).  However,  the  commenter 
also  admitted  that  the  study  was  from 
1972  and  that  chain  brakes  had 
undergone  significant  improvement 
since  that  time.  Another  commenter 
said  chain  brakes,  depending  on  their 
design,  could  become  entangled  in  the 
brush  the  saw  is  clearing  and  create  a 
safety  hazard  (Ex.  5-39).  The  WIR 
survey,  however,  does  not  support  the 
commenter’s  argument.  None  of  the 
chain-saw  operators  reporting  injuries 
said  their  chain  brake  had  become 
caught  (Ex.  2-1). 

b.  OSHA  regulatory  action.  Many 
commenters  said  that  the  final  rule 
should  include  requirements  for  chain¬ 
saw  protective  devices  (Ex.  5-17,  5-19, 
5-21,  5-27,  5-34,  5-42,  5-46,  9-3,  9-^, 
9-13,  9-15,  9-18,  9-20;  Tr.  OR  536-37). 
However,  some  commenters,  including 
chain-saw  and  chain-saw  accessory 
manufacturers,  said  OSHA  should 
include  performance  requirements  for 
chain  saws  in  the  final  standard  rather 
than  specification  requirements  (Ex.  5- 
4,  5-8,  5-13,  5-15,  5-26,  5-37,  5-59). 
Many  of  these  commenters  supported 
incorporating  by  reference  the  American 
National  Standards  Institute  (ANSI) 
B175. 1-1985  standard  on  “Safety 
Requirements  for  Gasoline  Powered 
Chain  Saws”  (Ex.  5-4,  5-8,  5-13,  5-15, 
5-26,  5-37,  5-59).  The  ANSI  standard 
specifies  a  performance  criteria  for 
manufacture  and  testing  of  chain  saw 
safety  features,  such  as  protection  from 
chain-saw  kickback.  One  commenter 
summed  up  their  rationale: 

(Tlbq  Status  Report  on  Chain  Saw  Related 
Hazards  since  the  1985  Revision  to  The 
Voluntary  Standard  ANSI  B175.1,  which  was 
prepared  for  the  Consumer  Product  Safety 
Commission  in  March  of  this  year,  is  a 
testimonial  to  the  feet  that  the  reduction  in 
chain  saw  injuries  is  the  result  of  adherence 
by  manufacturers  to  the  voluntary  standard. 
There  truly  is  little  to  be  said  in  defense  of 
OSHA  when  it  chooses  to  knowingly  ignore 
the  demonstrated  success  of  the  chain  saw 
voluntary  standard,  which  equates 
compliance  with  the  use  of  a  combination  of 
devices,  in  favor  of  an  arbitrary  and  inexpert 
agency  decision  to  the  effect  that  one  specific 
device,  in  and  of  itself,  is  superior  to  any 
other  device  or  combination  of  devices 
permitted  by  the  standard  (Ex.  5-4). 

These  commenters  stated  that  OSHA 
would  create  “confusion  in  the 
marketplace”  if  OSHA  adopted 
requirements  that  were  significantly 
different  from  the  ANSI  chain-saw 
standard  that  all  manufacturers  have 
been  voluntarily  following  (Ex.  5—4). 

Other  commenters,  however,  opposed 
incorporating  the  ANSI  standard  in  the 
final  rule  (Ex.  5-27,  5-48;  Tr.  OR  118). 
These  commenters  said  the  ANSI 
standard  was  developed  to  protect 
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consumer  chain-saw  users,  not 
professional  loggers: 

The  ANSI  B175.1  Standard  was  developed 
from  an  injury  data  base  that  was  consumer 
based  and  therefore  its  direct  application  to 
pro-logging  may  not  be  justified  (Ex.  5-27). 

Two  commenters  said  that  ANSI 
standards  were  not  known  to  most 
loggers,  were  not  readily  available,  and 
were  not  written  in  language  that  the 
average  logger  would  comprehend  (Ex. 
5-27;  Tr.  OR  118).  One  of  these 
commenters  said  OSHA,  therefore, 
should  put  its  requirements  in  the 
standard  rather  than  requiring  logging 
employers  to  obtain  and  read  another 
document  (Tr.  OR  118).  He  added  that 
placing  the  requirements  in  the 
regulatory  text  would  increase 
compliance. 

As  discussed  above,  many 
commenters  supported  a  requirement 
that  all  chain  saws  be  equipped  with 
chain  brakes  rather  than  just  referencing 
the  ANSI  standard.  In  general,  these 
commenters  said  chain  brakes  were  the 
most  effective  device  to  protect 
operators  from  kickback  and  to  provide 
extra  protection  when  the  saws  are 
carried  between  cutting  jobs.  In 
addition,  one  commenter  supported  a 
chain  brake  requirement  for  the 
following  reason: 

The  U.S.  should  follow  the  lead  of  other 
countries  (European)  and  require  that  all 
saws  have  an  operating  chain  brake  if 
purchased  after  the  adoption  of  these 
regulations.  The  cost  would  be  minimal  since 
the  majority  of  saws  now  come  equipped 
with  these  devices.  This  would  also  help 
deter  the  disabling  of  the  brake  system  by 
operating  personnel  (Ex.  5-19). 

OSHA  agrees  with  commenters  that 
the  final  standard  should  include 
requirements  on  chain-saw  protective 
devices.  The  final  rule  does  incorporate 
by  reference  the  ANSI  B175.1  consensus 
standard,  but  the  Agency  believes  that 
the  ANSI  standard  alone  does  not 
provide  the  necessary  degree  of  safety 
for  logging  employees.  Accordingly,  for 
several  reasons,  the  final  rule  also 
requires  that  chain  saws  placed  into 
initial  service  after  the  effective  date  of 
the  standard  be  equipped  with  chain 
brakes.  First,  there  is  considerable 
evidence  in  the  record  that  chain  brakes 
are  effective  and  the  most  used  device 
to  prevent  kickback.  Second,  they  have 
strong  acceptance  by  logging 
professionals,  and  as  a  result,  already 
are  standard  equipment  on  almost  all 
chain  saws  currently  manufactured. 
Third,  chain  brakes  do  not  have  the 
disadvantages  of  the  other  protective 
devices.  For  example,  unlike  bar  tip 
guards,  chain  brakes  are  not  removed  by 
operators.  Unlike  reduced-kickback 


guide  bars  and  low-  or  reduced-kickback 
chains,  chain  brakes  do  not  affect 
production  efficiency.  Fourth,  other 
countries  also  have  adopted  provisions 
requiring  chain  saws  to  be  equipped 
with  chain  brakes  (Ex.  5-19). 

Fifth,  OSHA  agrees  with  commenters 
who  are  concerned  that,  in  order  to 
maximize  compliance,  the  standard  be 
comprehensible  to  the  average  loggers. 
This  is  especially  important  for  chain¬ 
saw  safety,  since  many  employees 
provide  their  own  chain  saws.  These 
employees  and  their  employers  need 
plain  and  simple  direction  about  what 
protection  must  be  provided  for  each 
chain-saw  operator.  OSHA  does  not 
believe  that  the  ANSI  standard  contains 
the  type  of  information  needed  by  those 
operating  the  chain  saw.  It  requires  the 
use  of  sophisticated  equipment  and 
exacting  procedures  that  are  beyond  the 
expertise  of  the  average  logging 
employer.  Much  of  the  ANSI  standard 
deals  with  a  computer  program  for 
simulating  chain-saw  Idckbacks  and 
tests  to  determine  the  accuracy  of  the 
computer  program.  As  such,  the  ANSI 
standard  is  primarily  directed  to 
manufacturers  of  chain  saws,  rather 
than  employers  and  employees  in  the 
logging  industry.  For  example,  the 
standard  states: 

The  purpose  of  this  standard  is  to  establish 
minimum  safety  requirements  with  respect  to 
the  manufacture  of  portable,  hand-held, 
gasoline-powered  chain  saws  (Ex.  4-66). 

The  requirements  of  the  ANSI 
standard  are  primarily  within  the 
unique  purview  of  manufacturers,  such 
as  requirements  for  the  throttle  control 
system,  handles,  pull-type  starters,  fuel 
tanks  and  oil  tanks,  exhaust  systems, 
sound  levels,  and  vibration.  Only  the 
following  requirements  are  directed  at 
the  employer: 

It  shall  be  the  responsibility  of  the  owner 
to  maintain  the  chain  saw  in  accordance  with 
the  instructions  in  the  owner's  manual. 

Chain  saws  shall  be  used  in  accordance 
with  the  operating  instructions  and  safety 
precautions  listed  in  the  owner’s  manual.  It 
shall  be  the  responsibility  of  the  owner  to  see 
that  such  instructions  and  precautions  are 
given  to  every  operator  who  uses  the  saw  (Ex. 
4-66). 

In  addition,  the  ANSI  standard  does 
not  require  the  employer  to  ensure  that 
each  chain  saw  used  in  their  workplace 
is  equipped  with  kickback  protection. 
That  is,  the  ANSI  standard  does  not 
require  the  employer  to  ensure  that 
kickback  prevention  devices  are  not 
removed  or  disabled  by  operators.  By 
specifying  that  chain  saws  used  by 
logging  employees  be  equipped  with 
chain  brakes,  OSHA  emphasizes  that 
responsibility  for  compliance  with 


OSHA  standards  rests  with  the 
employer,  not  the  manufacturer  or  the 
employee. 

In  onler  to  retain  flexibility  in  the 
frnal  rule,  OSHA  is  requiring  chain  saws 
placed  in  service  after  the  effective  date 
of  this  standard  to  be  equipped  with 
chain  brakes  or  other  protective  device 
that  prevents  or  minimizes  kickback. 
OSHA  notes  that  whatever  kickback 
device  is  present,  the  final  rule  requires 
that  it  not  be  removed  or  otherwise 
disabled. 

7.  Operator  manuals  or  instructions. 

In  the  hearing  notice  OSHA  raised  two 
issues  regarding  operator  manuals  or 
instructions  (referred  to  collectively  as 
instructions)  for  machines:  the  location 
of  instructions,  and  the  experience'of 
employers  in  obtaining  manuals  from 
manufacturers. 

a.  Location  of  operator  manuals  or 
instructions.  Both  the  existing 
pulpwood  standard  and  the  proposed 
standard  contained  provisions  requiring 
either  an  operator’s  manual  or  set  of 
instructions  be  kept  with  each  machine. 
In  addition,  both  stated  that  the 
instructions,  at  a  minimum,  must 
describe  the  operation,  maintenance  and 
safe  practices  for  the  machine.  The 
proposed  standard  added  a  provision 
requiring  each  operator  and 
maintenance  employee  to  comply  with 
the  manual. 

All  commenters  generally  agreed  with 
the  need  to  have  instructions  available 
to  operators  and  maintenance 
personnel.  Several  hearing  participants 
supported  OSHA’s  proposal  to  require 
instructions  to  be  kept  with  machines 
(Tr.  Wl  201,  OR  168, 194).  For  example, 
one  participant  stated: 

We  urge  OSHA  to  require  that  operator 
manuals  be  kept  on  the  machine.  Operator 
manuals  contain  important  personal  safety 
and  machine  operational  information  which 
must  be  utilized  during  training  and  must  be 
available  for  reference  to  assure  safety  for  all 
different  operating  conditions. 

Efficient  and  productive  logging  operations 
go  hand  in  hand  with  safe  work  practices  and 
proper  machine  maintenance  and  operation. 
Ready  and  immediate  access  to  safety  and 
operational  information  is  essential  to 
minimize  downtime  caused  by  accidents  (Tr. 
OR  168). 

Another  commenter  added  that  once 
instructions  are  placed  back  at  the 
office,  they  are  not  used: 

Ms.  Schuster:  1  just  have  one  question.  Do 
you  have  any  idea  of  the  percentage  of 
equipment  out  there  in  the  woods  that  does 
not  currently  have  operator’s  manuals 
available? 

Mr.  Carr:  I’m  afraid  I’d  have  to  agree,  most 
of  them  probably  do  not.  This  is  our  concern 
as  manufacturers  that  most  of  them  do  not. 
Most  of  the  time  they  have  taken  them  and 
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put  them  in  the  office  and  that’s  the  last  they 
see  of  them. 

Mr.  Schusten  You  say  most  of  them  would 
have  put  them  in  the  o^ce.  Would  you  say 
that  many  of  them  do  have  them  available 
though  somewhere,  if  not  on  the  equipment? 

Mr.  Carr:  If  somebody  can  find  it  (Tr.  OR 
194). 

Many  commenters,  howevter,  stated 
that  for  several  reasons  instructions 
should  not  be  kept  with  machines  or 
instead  should  be  distributed  as  part  of 
the  training  program  (Ex.  5-12,  5-34,  5- 
35.  5-67,  9-2,  9-3,  9-4,  9-5,  9-19,  9- 
22:  Tr.  W1  66, 134, 185,  235,  W2  225, 

OR  31,  59,  263,  378, 629).  First,  these 
commenters  said  instructions  kept  with 
machines  would  be  damaged  or 
destroyed.  They  stated  that  instructions 
would  be  subject  to  vandalism  or  would 
disappear  if  kept  with  machines  or 
vehicles.  They  also  said  instructions 
would  become  dirty  or  be  destroyed  due 
to  adverse  weather  in  which  machines 
and  vehicles  are  operated.  As  a  result, 
these  commenters  stated  that  they  store 
operator  instructions  at  the  company 
office,  in  the  crew  transport  vehicles  or 
at  the  work  site. 

Second,  several  commenters  said  that 
it  was  not  necessary  to  keep  instructions 
with  machines  because  they  have 
limited  utility  (Ex.  9—4;  Tr.  Wl  134, 186, 
OR  80, 117,  378,  430, 629).  Some  of 
these  commenters  said  instructions 
pertain  primarily  to  maintenance  of 
machines  and  scheduling  of 
maintenance  and,  therefore,  should  be 
kept  where  the  maintenance  will  be 
conducted.  Other  commenters  said  that 
instructions  contain  such  general 
information  about  machine  operation 
that  their  only  utility  is  for  someone 
who  is  unfamiliar  with  the  operation  of 
the  machine.  Instead,  these  and  other 
participants  said  the  manuals  should  be 
used  in  operator  training  sessions. 

Third,  some  participants  said  that 
instructions  are  currently  given  to  new 
employees  to  read  as  part  of  their 
orientation  sessions  (Tr.  Wl  66;  OR  31, 
263,  629).  These  participants  also  said 
that  if  operators  need  to  refer  routinely 
to  instructions  at  the  work  site,  they 
should  not  be  allowed  to  operate  the 
machine  and  should  receive  additional 
training  rather  than  being  allowed  to 
rely  on  the  instructions. 

After  reviewing  the  comments  and 
testimony  received,  OSHA  has  decided 
in  the  final  rule  to  require  that  operating 
and  maintenance  instructions  be 
available  on  the  machine  or  in  the  area 
where  the  machine  is  being  operated, 
such  as  at  the  landing  or  in  a  crew 
transport  vehicle  located  in  the  area 
where  the  machine  is  being  operated. 
OSHA  beh'eves  ready  access  to 
instructions  is  important  for  several 


reasons.  As  OSHA  explained  in  the 
preamble  to  the  proposed  rule, 
instructions  are  necessary  not  only  for 
maintenance  personnel  but  also  for 
operators  who  are  unsure  or  unaware  of 
safe  operating  procedures  pose  hazards 
to  themselves  and  co-workers. 
Maintaining  these  materials  in  the  ^ 
immediate  work  area  of  the  machine 
assures  their  availability  and  increases 
the  likelihood  of  their  use  when  needed 
by  the  operator. 

OSHA  also  believes  that  instructions 
have  utility  for  operators  in  specific 
circumstances.  Instructions  give  the 
operator  a  ready  reference  source  when 
a  new  or  unique  situation  is 
encountered  (e.g.,  operations  on  terrain 
where  a  combination  of  hazards  are 
present,  such  as  swampy,  rocky  or  loose 
ground).  If  unusual  problems  or 
emergencies  requiring  prompt 
correction  arise  during  operation,  the 
instructions  provide  the  op>erator  with 
correct  information  to  resolve  the 
problem  rather  than  guessing  about  a 
solution.  In  addition,  some  machine 
operators  perform  their  own 
maintenance.  By  keeping  instructions 
on  the  machine  or  in  the  immediate 
work  area,  these  operators  can  quickly 
deal  with  maintenance  issues  as  they 
arise.  Therefore,  OSHA  believes  that 
instructions  are  useful  for  the  operator 
only  when  they  can  be  immediately 
accessed  rather  than  being  housed  at  an 
office  that  may  be  miles  from  the  work 
area  or  maintenance  area. 

OSHA  also  agrees  with  commenters 
who  said  that  if  instructions  are  not  kept 
in  the  work  area  of  the  machine  they 
will  not  be  used.  OSHA  is  concerned 
that  if  instructions  are  not  in  the  area 
where  the  machine  is  being  operated, 
operators  will  be  discouraged  horn 
stopping  production  to  go  get  the 
instructions.  Instead,  employees  will 
decide  to  “take  their  chances”  in 
dealing  with  iinusual  problems  or 
emergencies,  which  could  result  in 
serious  injury. 

With  regard  to  the  issue  of  weather 
damage  to  instructions  which  are  kept 
on  the  machine  or  in  the  machine  work 
area,  OSHA  notes  that  a  hearing 
participant  pointed  out  that  in  recent 
years,  manufacturers  have  been 
providing  weather-resistant  instructions 
which  may  be  kept  with  machines  (Tr. 
OR  205).  Moreover,  it  should  not  be 
overly  difficult  for  an  employer  to  place 
the  instructions  in  a  weaAer-proof  bag 
to  keep  them  with  the  machine. 

OSHA  does  agree  with  commenters’ 
position  that  if  an  operatOT  must 
routinely  refer  to  instructions  in  order  to 
operate  a  machine  or  vehicle,  additional 
training  or  supervision  is  necess^.  The 
final  rule  does  provide  such  additional 


training  for  that  operator.  However, 
there  may  well  be  instances  in  which 
the  employee  may  need  to  consult  the 
manual  in  order  to  deal  with  a  problem 
that  arises  during  the  use  of  the 
equipment.  For  that  reason,  the 
instructions  should  be  immediately 
available  to  employees.  Therefore, 

OSHA  is  requiring  in  this  final  rule  that 
instructions  be  maintained  in  the 
immediate  woii(  area  of  the  machine  so 
they  will  be  available  both  to  the 
machine  operator  and  to  maintenance 
personnel. 

b.  Obtaining  operator  manuals  or 
instructions.  In  the  hearing  notice 
OSHA  also  requested  employers  to 
discuss  their  experience^with  trying  to 
obtain  operating  instructions  or 
replacement  instructions  from  dealers 
and  manufacturers.  OSHA  wanted  to 
gather  information  on  the  number  of 
machines  that  come  with  instructions 
and  on  the  degree  of  ease  in  obtaining 
replacement  instructions.  Very  few 
participants  commented  in  this  issue. 

One  hearing  participant  said  that 
manufacturers  do  provide  instructions 
with  new  equipment,  but  used 
machines  that  are  sold  may  have  no 
instructions  (Tr.  OR  31).  However,  two 
hearing  participants  said  that 
replacement  instructions  are  available 
either  from  the  manufacturer  or  the 
dealer,  and  therefore,  they  have  had  no 
more  difficulty  in  obtaining  instructions 
than  in  acquiring  any  machine 
replacement  part  (Tr.  Wl  201,  OR  197). 

OSHA  therefore  believes  that  the 
requirement  that  instructions  for 
machine  be  maintained  will  not  be 
burdensome  for  employers,  even  where 
employers  must  obtain  replacement 
copies  from  the  manufacturer. 

8.  Riders.  In  the  hearing  notice  OSHA 
requested  comment  on  whether  trainers 
should  be  permitted  to  ride  on  machines 
to  observe  operator  performance.  The 
pulpwood  logging  standard  prohibited 
riders  or  observers  from  riding  on 
machines  unless  seating  and  other 
protection  were  provide.  The  proposed 
standard  continued  that  prohibition. 

Many  commenters  supported  the 
current  and  proposed  prohibition  of 
riders  on  machines  (Ex.  5-7,  5-22,  5-42, 
9-3,  9-13,  9-18;  Tr.  Wl  202,  205,  235, 
W2  227,  OR  155, 169).  These 
commenters  said  riders  should  be 
prohibited,  unless  protection  is 
provided  since  they  are  exposed  to  the 
same  hazards  as  machine  operators,  for 
whom  seating,  seat  belts  and  other 
protecticm  is  required.  NIOSH,  for 
example,  supported  the  prohibition  for 
the  following  reasons: 

Many  logging  operations  occur  on  rough 
terrain  which  would  expose  any  rider  to  a 
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high  risk  of  injury  or  death.  Serious  errors 
made  by  a  trainer  or  trainee  under  these 
conditions  endangers  both  people;  it  must  be 
recognized  that  logging  equipment  is  not 
designed  for  training  purposes  (i.e.,  the 
trainer  cannot  take  control  of  the  equipment 
&x»m  the  trainee  in  a  safe,  orderly  fashion) 

(Ex.  5-42). 

NIOSH  therefore  recommended  that 
training  be  conducted  and  completed  in 
pre-worksite  training  where  the 
environment  can  be  “controlled” 
instead  of  the  employer  conducting  “on- 
the-job”  training  with  machines  that  are 
not  designed  to  carry  passengers  safely. 
Another  commenter  agreed  that  the 
necessary  operator  training  should  be 
given,  and  the  operator  should  be 
afforded  the  Opportunity  to  practice  on 
level  ground,  before  the  operator  moves 
into  work  areas.  This  training  and 
practice  would  allow  operators  to 
become  proficient  without  requiring 
trainers  to  ride  on  the  machines  (Tr.  OR 
155). 

Two  commenters,  including  one  who 
supported  the  exemption  for  trainers, 
stated  that  it  was  not  absolutely 
necessary  to  have  the  trainer  riding  on 
the  machine  in  order  to  maintain 
communication  with  the  machine 
operator  (Ex.  5-27;  Tr.  W2  227).  They 
said  communication  could  be 
accomplished  through  radio  contact 
(one-way  or  two-way  radios),  thus 
allowing  the  trainer  to  remain  in  a  safe 
location  on  the  ground.  One  of  the 
commenters  pointed  out  that  this 
method  is  currently  used  in  logging 
operations  in  Scandinavian  countries 
(Tr.  W2  227). 

Many  commenters  supported  an 
exception  permitting  trainers  to  ride  on 
machines  (Ex.  5-12,  5-22,  5-28,  5-36, 
5^5,  5-49,  5-53,  5-54,  5-55,  5-63,  5- 
74  through  5-92,  9-2,  9-5,  9-10,  9-13, 
9-19;  Tr.  OR  32,  201,  206,  337).  These 
commenters  said  that  an  exemption  be 
allowed  because  trainers  were  not  as 
great  since  they  ride  for  only  short 
periods  and,  therefore,  they  are  not 
exposed  to  hazards  to  the  same  extent 
as  machine  operators.  However,  several 
commenters  said  that  if  instructors  were 
permitted  to  ride  on  machines  that  at 
least  seat  belts  should  be  required  and 
training  should  be  conducted  on  level 
terrain  (Ex.  5-27,  9-3,  9-13;  Tr.  OR 
169).  Another  commenter  said  that 
trainers  should  not  be  permitted  to  ride 
on  machines  during  actual  production 
because  “such  conditions  may  not  be 
conducive  to  rider  safety”  (Ex.  5-54). 

Other  commenters  said  the  exemption 
should  include  other  employees  in 
addition  to  training  (Ex.  5-27,  9-2;  Tr. 
OR  206).  One  commenter  supported 
expanding  the  exception  to  allow 
mechanics  to  ride  on  machines  (Tr.  OR 


206).  Another  commenter  said  that  the 
exception  should  be  permitted  for  large 
multi-purpose  logging  equipment  where 
there  is  sufficient  room  in  the  enclosed 
operator  cab  to  permit  another  person  to 
ride  safely,  even  though  there  is  not  a 
second  seat  (Ex.  5-27).  One  commenter 
said  fellers  should  be  permitted  to  ride 
back  to  the  landing  at  the  end  of  the 
workshift  (Ex.  9-2).  However,  none  of 
these  commenters  provided  any 
evidence  that  these  riders  were  not 
exposed  to  the  same  hazards  as  the 
machine  operator. 

OSHA  has  carefully  considered  all 
comments  and  data  in  the  record.  OSHA 
agrees  with  the  commenters  that  riders 
face  the  same  hazards  as  machine 
operators  on  moving  equipment  and 
that  they  need  protection  equivalent  to 
that  of  the  operator.  According  to 
logging  fatalities  reported  to  OSHA 
between  1985-90,  there  were  reports  of 
riders  killed  when  machines  roll  over 
(Ex.  4-65).  The  OSHA  FCI  report  also 
indicated  that  loggers  have  been  killed 
riding  on  unauthorized  parts  of 
machines  (Ex.  4-61).  Even  those  who 
opposed  the  prohibition  on  riders 
recognized  that  such  an  activity  is 
hazardous  due  to  conditions  of  the  work 
environment,  such  as  unlevel  terrain.  In 
addition,  the  record  indicates  that  an 
exemption  for  trainers  is  unnecessary 
because  other  methods  of 
communication  between  the  trainee  and 
trainer  are  available  and  in  use  in  the 
logging  industry.  As  such,  OSHA  has 
retained  the  requirement  in  the  final 
standard  that  machines  must  have 
passenger  protection  equivalent  to 
operator  protection  if  the  employer 
allows  riders  on  machines. 

9.  Equipment  protective  devices.  In 
the  hearing  notice  OSHA  raised  two 
issues  regarding  protective  devices  for 
machines:  the  need  and  cost  of 
retrofitting  machines  with  rollover 
protective  structures  (ROPS)  and  falling 
object  protective  structures  (FOPS),  and 
the  appropriateness  of  incorporating 
various  consensus  standards  covering 
ROPS  and  FOPS  into  the  logging 
standard  by  reference. 

a.  Retrofitting.  In  the  hearing  notice 
OSHA  requested  comment  on  whether 
the  final  standard  should  require 
machines  without  ROPS  and  FOPS  to  be 
retrofitted  with  those  devices.  The 
proposed  standard  would  not  have 
required  retrofitting.  In  the  proposed 
standard,  OSHA  specified  that  certain 
machines  placed  in  service  after  the 
effective  date  of  the  final  standard  to  be 
equipped  with  ROPS  and/or  FOPS 
meeting  Society  of  Automotive 
Engineers  (SAE)  minimum  performance 
criteria. 


There  was  no  opposition  from 
commenters  on  the  general  requirement 
that  certain  machines  used  in  logging 
operations  be  equipped  with  ROPS 
and/or  FOPS.  NIOSH  stated  that  80 
deaths  occurred  due  to  logging  machine 
rollovers  from  1980-85  (Ex.  5-42).  This 
is  approximately  13  deaths  each  year 
due  to  rollover  accidents.  Another 
commenter  cited  a  study  where  12 
loggers  were  killed  in  rollover  accidents 
in  the  State  of  Washington  from  1977- 
83  (Tr.  W1  27). 

Several  commenters  said  that 
machines  without  ROPS  and  FOPS 
should  be  retrofitted  (Ex.  5-42,  5-54,  9- 
3,  9-13;  Tr.  Wl  22).  The  West  Virginia 
Forestry  Association  safety  committee 
said  that  retrofitting  was  necessary 
because  operators  were  exposed  to 
“extreme  danger”  if  machines  were 
used  in  the  woods  without  such 
protective  devices  (Ex.  5-54).  In 
addition  to  the  safety  necessity  of 
retrofitting,  the  committee  said  that 
retrofitting  was  economically  feasible 
for  the  industry  as  whole. 

Many  commenters,  on  the  other  hand, 
while  supporting  ROPS  and  FOPS 
requirements  for  new  machines, 
opposed  retrofitting  older  machinery 
(Ex.  5-19,  5-22,  5-25,  5-27,  5-33,  5-53, 
5-57,  5-74  through  5-92,  9-5,  9-17;  Tr. 
Wl  203,  OR  170).  Their  opposition  was 
based  on  several  reasons. 

First,  commenters  said  that  machines 
should  not  be  required  to  be  retrofitted 
to  meet  current  standards  when  the 
installed  ROPS  and/or  FOPS  met 
industry  standards  in  effect  at  the  time 
of  manufacture  (Ex.  5-22;  Tr.  Wl  203, 
OR  170).  One  commenter  said  that  older 
machines  in  the  logging  industry  were 
equipped  with  rollover  protection,  but 
those  machine  structures  still  in  service 
do  ndt  meet  the  revised  industry 
standards  (Ex.  5-22). 

Second,  some  commenters  said  that 
retrofitting  machines  would  be  very 
burdensome  and  costly,  especially  given 
the  limited  useful  life  of  such  machines 
(Ex.  5-74  through  5-92,  9-5).  They  said 
retrofitting  would  be  expensive  because 
it  would  require  complete  rebuilding 
and  testing  of  the  frame  structure.  These 
commenters  also  said  that  employers 
would  have  to  hire  outside  contractors 
to  test  the  retrofitted  equipment  since 
most  employers  did  not  have  the 
personnel,  expertise  or  equipment  to 
install  and  test  protective  structures  (Ex. 
5-35).  In  addition,  other  commenters 
said  that  the  retrofitting  requirement 
would  be  too  burdensome  for  small 
employers,  both  in  terms  of  absorbing 
the  cost  in  small  operations  and  in 
finding  persons  who  could  do  the 
retrofitting  (Tr.  OR  119,  263,  307). 
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Third,  commenters  indicated  that  the 
retrofitting  requirement  was  not 
essential  since  most  of  the  machines 
specified  in  the  proposed  standard 
already  are  manufactured  with  ROPS 
and  FOPS  as  standard  equipment  (Tr. 

Wl  184,  203,  OR  170).  For  example, 
most  log-skidders  manufactured  after 
1974  have  ROPS  and  FOPS  meeting  the 
performance  criteria  specified  by  the 
Society  of  Automotive  Engineers  (SAE). 
Most  mobile  equipment  used  in  the 
Southeastern  United  States  already  has 
ROPS  or  FOPS  (Ex.  5-19).  Other 
commenters  said  that  skidders  now 
come  with  fully  enclosed  cabs  (Tr.  Wl 
184). 

After  consideration  of  all  the 
comments  and  information  received  in 
the  rulemaking  record,  OSHA  has 
decided  for  several  reasons  not  to 
require  machines  placed  into  service 
before  the  effective  date  of  this  standard 
to  be  retrofit  with  ROPS  and  FOPS, 
provided  that  ROPS  and  FOPS  have  not 
been  removed  firom  machines  so 
equipped  at  the  time  of  manufacture. 
First,  OSHA  has  determined  that  many 
of  the  machines  currently  in  use  already 
have  protective  structures  meeting 
various  performance  criteria.  The  final 
standard  requires  that  these  protective 
structures  continue  to  be  maintained 
throughout  the  useful  life  of  the 
machine,  and  that  they  be  replaced 
where  they  have  been  removed  (e.g., 
removed  after  machine  accident). 

Second,  many  machines  currently  in 
use  and  virtually  all  machines  recently 
manufactured  meet  the  performance 
criteria  specified  in  the  proposed 
standard  (Ex.  9-2;  Tr.  OR  185-87). 
OSHA  believes  that  older  machines,  that 
either  do  not  have  protective  structures 
or  have  ROPS  and  FOPS  meeting  earlier 
standards,  are  few  in  number  and  are 
rapidly  nearing  the  end  of  their  useful 
life.  As  such^  OSHA  believes  that  most 
employers  are  substantially  in 
compliance  with  the  requirement  for 
machine  protective  structures  and  will 
reach  full  compliance  in  short  period  of 
time.  Therefore,  OSHA  determines  that 
compliance  with  the  protective 
structure  requirement  can  be  achieved 
without  requiring  retrofitting. 

b.  Incorporation  of  standards  by 
reference.  In  the  hearing  notice,  OSHA 
requested  comment  on  the 
appropriateness  of  incorporating  by 
reference  updated  consensus  standards 
governing  machine  protective  devices. 

In  the  proposed  standard  OSHA 
required  ROPS  and  FOPS  to  be 
installed,  tested  and  maintained  in 
accordance  with  the  following  SAE 
national  consensus  standards:  SAE 
1040c  June  1979  “Performance  Criteria 
or  Rollover  Protective  Structures  (ROPS) 


for  Construction,  Earthmoving,  Forestry, 
and  Mining  Machines”  and  J231  Jan 
1981  “Minimum  Performance  Criteria 
for  Falling  Object  Protective  Structures 
(FOPS).”  The  SAE  ROPS  standard  was 
updated  in  1988  as  was  the  SAE 
standard  on  “Deflection  Limiting 
Volume-ROPS/FOPS  Laboratory 
Evaluation.” 

Several  commenters  discussed 
incorporation  of  updated  standards  (Ex. 
5-10,  5-22,  5-57,  9-3,  9-13;  Tr.  Wl 
203).  Most  emphasized  the  need  to 
reference  the  most  up-to-date  standards 
in  the  final  rule.  In  addition,  two 
commenters  said  OSHA  should  allow 
the  use  of  standards  from  other 
standards  producing  bodies,  such  as  the 
International  Organization  for 
Standardization  (ISO)  (Ex.  5-22,  5-57). 
Two  commenters  also  recommended 
that  OSHA  harmonize  its  regulatory 
language  with  ISO  and  Mine  Safety  and 
Health  Administration  protective 
structure  standards  (Ex.  5-10,  5-22). 
However,  two  commenters  opposed 
incorporation  by  reference  because  they 
contend  that  other  standards  may  not 
have  followed  the  same  notice  and 
public  comment  rules  as  do  OSHA 
standards  (Ex.  9-3,  9-13). 

OSHA  has  considered  the  comments 
and  in  the  final  standard  the  Agency  has 
decided  to  incorporate  by  reference  the 
current  SAE  standards  on  ROPS  and 
FOPS.  While  there  was  some  comment 
about  whether  technical  publications 
should  be  referenced  in  standards, 

OSHA  believes  it  is  better  in  this  case 
to  reference  technical  documents  rather 
than  spell  out  all  of  the  many 
specifications  the  documents  contain. 
Since  the  final  standard  is  not  requiring 
employers  to  retrofit  machines,  it  is 
more  important  for  employers  to  know 
that  new  machines  they  purchase  meet 
the  SAE  standards.  It  is  the 
manufacturer  and  not  the  employer  who 
will  have  the  expertise,  personnel  and 
equipment  to  do  the  necessary 
installation  and  testing  of  the  protective 
structures  as  part  of  the  manukcturing 
process,  and  it  is  the  label  of 
conformance  placed  on  the  equipment 
by  the  manufacturer  that  will  be  the 
method  that  the  employer  will  usually 
use  to  demonstrate  compliance  with  the 
protective  structures  requirement  of  the 
final  standard. 

10.  Manual  felling.  The  hearing  notice 
raised  two  issues  regarding  manual 
felling:  should  exceptions  to  the 
undercut  requirement  be  allowed,  and 
where  should  the  backcut  be  required  to 
be  made? 

a.  Undercut  requirement.  The 
proposed  standard  included  a  provision 
requiring  each  manually  felled  tree  to  be 
undercut.  This  provision  also  required 


that  undercuts  be  of  a  size  to  guide  the 
tree  fall  in  the  intended  direction  and  tn 
minimize  the  possibility  of  splitting. 

The  purpose  of  this  provision  was  to 
prevent  trees  firom  splitting,  kicking 
back,  or  failing  in  an  unintended 
direction,  thereby  injuring  an  employee. 

Some  commenters  supported  tne 
proposed  requirement  (Ex.  5—42,  9-15; 
Tr.  OR  485-88).  One  commenter  said: 

[Undercutting]  helps  protect  the  feller  from 
the  butt  of  the  tree  riding  back  up  the  sawn 
notch  and  springing  backwards  over  the 
stump  towards  him  if  the  tree  is  felled  uphill, 
or  strikes  something  during  its  fall  that 
pushes  [the  tree]  backwards  (Ex.  9-15) 

However,  other  commenters  said 
OSHA  should  revise  the  undercut 
requirement  in  the  final  rule  (Ex.  5-21, 
5-39,  5-46,  5-52,  5-63,  5-74  through  5- 
92,  9-1,  9-5;  Tr.  OR  265,  284-88,  324- 
26).  One  commenter  said  OSHA  should 
make  undercutting  a  recommended 
practice  in  the  final  rule  to  allow  for 
innovations  in  cutting  techniques  and  to 
allow  for  consideration  of  various 
production  requirements  for  cutting 
certain  types  of  wood  (e.g.,  veneer). 

Other  commenters  stated  that  OSHA 
should  permit  an  exception  to  the 
undercut  requirement  for  manual  felling 
of  saplings  or  unmerchantable  trees,  that 
is,  of  trees  with  a  small  diameter  at 
breast  height  (DBH)  (Ex.  5-21,  5-39,  5- 
46,  5-63,  5-74  through  5-92,  9-1,  9-5; 
Tr.  OR  265,  284-88,  324-26).  These 
commenters  said  that  the  hazards  OSHA 
was  attempting  to  protect  against  do  not 
exist  for  saplings,  therefore,  undercuts 
are  not  necessary.  For  example,  Mr. 

Alex  Hanson,  of  AOL,  stated: 

On  the  smaller,  nonmerchantable  timber 
that's  two,  three,  four,  five,  six  inches, 
generally  not  very  tall,  20  foot  or  less  or 
maybe  taller,  and  when  you  slash  it,  you 
push  it  over.  It  doesn’t  need  a  face  to  control 
the  direction  of  fall. 

«  *  *  *  * 

[Wlhen  trees  start  getting  to  be 
merchantable  size,  then  you  have  safety 
problems.  You  get  a  seven  inch  or  over  tree, 
you  want  to  know  where  it’s  going.  You  don’t 
want  to  have  it  just  fall  anywhere. 
***** 

[Y]ou  have  to  buck  those  merchantable 
trees.  You  have  to  cut  the  top  out  so  you  just 
don’t  want  them  going  everywhere.  You  want 
things  in  line.  And  if  they’re  everywhere, 
then  it  increases  the  risk  for  the  buckers. 
Generally  it’s  the  same  guy  who  is  falling  it, 
but  you  want  to  have  things  in  an  orderly 
fashion  so  that  he’s  not  having  to  go 
everywhere  to  buck  the  top.  If  they’re  just 
slashing  it,  it  doesn’t  really  matter  where  it 
goes  because  you’re  not  having  to  go  out 
there  and  limb  and  cut  the  tops  out  and 
create  another  hazard  for  yourself  (Tr.  OR 
265,  284-88). 

However,  other  commenters  disagreed 
with  AOL  about  what  size  tree  requires 
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an  undercut  One  oommenter  said  that 
undercuts  are  necessary  for  any  tree  that 
has  more  than  a  three-inch  base  (Ex.  9- 
16),  while  another  commenter  said 
undercuts  were  not  necessary  for  trees 
with  a  seven-inch  DBH  (Tr.  OR  421-22). 

The  APA,  however,  said  that  even 
trees  with  a  small  DBH  should  be 
undercut: 

You  heard  from  one  of  the  associations 
who  is  recommending  that  with  regard  to 
what  I  call  undercuts,  they’re  also  called  face 
cuts,  that  they  not  be  required  on  very  small 
trees,  and  there  was  a  discussion  and 
possibly  a  recommendation  of  an  8-inch  or  7- 
inch  size  limit  Unfortunately,  I  don’t  have 
any  data.  But  we  do  know  and  I  will  watch 
to  see  if  I  can  find  any  and  submit  it  post 
^hearing.  1  went  through  our  files  and  could 
not  find  anything.  But  it  is  our  perception, 
after  studying  these  operations,  that  a  tree 
that’s  8  inches  in  diameter  at  breast  height  is 
probably  about  12  inches  in  diameter  at  the 
stump,  and  whether,  it’s  an  oak  tree  or  a 
Douglas  fir  tree  that’s  60  feet  tall  and  8  inches 
and  12,  it’s  a  significant  mass  of  wood  that 
is  difficult  to  control  to  get  on  the  ground  and 
could  cause  and  probably  has  caused  injuries 
and  maybe  even  deaths.  There’s  enough  mass 
there  with  a  60-foot  tree  ripping  down, 
uncontrolled  in  its  fall,  to  cause  a  death.  And 
you  heard  from  the  Montana  folks,  that  they 
have  a  little  bit  of  a  problem  with  that  too 
(Tr.  OR  485-88). 

Moreover,  some  commenters 
opposing  the  undercut  requirement  also 
admitted  th^jt  undercuts  were  necessary 
for  any  merchantable  tree,  regardless  of 
its  size.  They  said  that  whenever  a  tree 
has  a  merchantable  stem  for  a  sawlog 
product,  it  must  be  undercut  to  protect 
the  fiber  recovery  (Tr.  OR  422,  487-88). 
They  said  undercutting  was  essential 
both  for  production  reasons  and  safety 
considerations  for  employees  bucking 
the  felled  tree. 

After  considering  the  evidence  in  the 
record,  OSHA  believes  a  provision 
requiring  that  each  tree  manually  felled 
be  undercut  is  necessary  to  protect 
employees  from  injury.  According  to  the 
VVIR  survey,  four  percent  of  employees 
injured  said  they  had  been  using  the 
wrong  cutting  method  at  the  time  of 
their  accident  (Ex.  2-1).  The  OSHA  FCI 
report  indicated  that  10  fellers  were 
injured  because  of  misjudgments  in 
cutting  the  tree  (Ex.  4-61). 

As  discussed  above,  undercutting 
helps  protect  the  feller  from  injury  by 
reducing  the  potential  for  the  tree 
splitting  and  falling  in  an  unintended 
direction  or  kicking  back  towards  the 
feller.  In  the  final  rule,  OSHA  is  also 
allowing  an  exception  to  the 
undercutting  requirement  when  the 
employer  demonstrates  that  felling  the 
particular  tree  without  an  undercut  will 
not  create  a  hazard  for  an  employee. 
OSHA  believes  that  when  the  hazards  of 


splitting  trees,  tree  kickback  and 
misdirected  falls  are  not  present,  it  may 
be  appropriate  to  manually  fell  a  tree 
without  undercutting.  OSHA  notes  that 
the  employer  bears  the  burden  of 
demonstrating  that  the  hazards 
discussed  in  this  section  are  not  present. 
OSHA  also  notes  that  the  employers 
cannot  make  a  blanket  determination 
that  trees  of  a  particular  size  never  pose 
the  hazards  discussed  above  if  manually 
felled  without  an  undercut.  The 
condition  of  the  tree  and  the 
surrounding  area  may  make  manually 
felling  even  a  small  a  tree  hazardous  if 
it  is  not  first  undercut.  The  tree  and 
those  conditions  must  be  assessed  on  a 
case  by  case  basis  to  determine  whether 
felling  the  tree  without  making  an 
undercut  would  create  a  hazard  for  an 
employee. 

For  two  reasons,  however,  OSHA  has 
decided  against  specifying  an  undercut 
exception  for  trees  of  a  certain  size. 

First,  there  is  no  agreement  among  the 
commenters  on  what  size  tree  could  be 
safely  exempted  from  the  undercutting 
requirement.  There  is  evidence  in  the 
record,  that  manually  felling  trees  of  the 
size  that  some  commenters  say  should 
be  exempted  from  the  requirement  can 
pose  a  serious  hazard  to  fellers  (Tr.  OR 
265-69,  485-88).  Also,  while 
commenters  agreed  that  unmerchantable 
trees  did  not  require  undercutting,  none 
agreed  on  what  size  tree  constituted  an 
unmerchantable  tree.  ’The  estimates  of 
what  sizes  were  considered  to  be 
merchantable  trees  varied  greatly,  from 
3  to  10  inches  DBH,  depending  on  the 
type  of  wood  being  harvested  (Ex.  5—46; 
Tr.  OR  265,  485-88).  And,  as  some 
commenters  have  pointed  out,  trees 
included  in  this  range  of  sizes  can  pose 
hazards  to  fellers. 

Second,  some  commenters  said  that 
any  tree  that  is  considered  merchantable 
is  undercut,  even  if  it  is  within  the 
range  of  sizes  that  commenters  say 
should  be  exempted.  According  to 
commenters  the  undercut  is  also  made 
in  merchantable  trees  to  prevent 
splitting  of  the  product  (Tr.  OR  284-88). 
As  such,  undercutting  may  be  done  on 
small  trees  in  any  event. 

OSHA  does  note  that  in  many  cases 
when  trees  are  determined  to  be 
unmerchantable  they  are  not  manually 
felled  but  rather  slashed  by  mechanical 
means  (Tr.  OR  265,  268-69,  285-87, 
421-22).  This  provision  on  undercutting 
does  not  apply  to  trees  felled  by 
mechanical  means. 

b.  Backcut  requirement.  The  second 
issue  regarding  manual  felling  on  which 
OSHA  requested  comment  was  where 
backcuts  should  be  required  to  be  made. 
In  the  proposed  standard,  OSHA 
requir^  that  backcuts  be  made  above 


the  horizontal  cut  of  the  undercut.  The 
1978  ANSI  logging  and  various  State 
logging  standards  contain  similar 
requirements  (e.g..  Ex.  38K). 

Several  commenters  supported  tJie 
proposed  requirement  (Ex  5-42,  9-15). 
These  commenters  said  a  hackcut  above 
the  horizontal  cut  is  necesseiry  to  assure 
that  the  tree  does  not  fall  in  an 
unintended  direction. 

However,  other  commenters  said 
OSHA  should  permit  backcuts  to  be  at 
the  same  level  or  below  the  level  of  the 
undercut  (Ex.  5-28,  5-29,  5—42,  5-52, 
9-1;  Tr.  W2  229-31,  OR  395-96,  421- 
24, 499-500).  Some  said  that  a  same 
level  backcut  was  more  effective: 

Backcuts  should  be  made  on  the  same  level 
as  the  point  of  the  notch  of  the  undercut.  The 
hinge  is  what  keeps  the  tree  fiom  kicking 
back,  not  the  fact  that  the  backcut  is  higher 
than  the  undercut.  High  backcuts  run  the  risk 
of  cutting  off  the  hinge,  actually  increasing 
the  danger  of  kickba^  (Ex.  5-52). 

Other  commenters  said  that  backcuts 
above  the  horizontal  cut  were  not  as 
critical  when  using  the  Humboldt 
undercutting  method  (Ex.  5-42,  9-15). 
They  said  that  when  the  slanting  cut  of 
the  undercut  is  angled  downward,  the 
tree  is  more  likely  to  fall  in  the  intended 
direction  without  kicking  back. 
However,  one  of  these  commenters 
admitted  that  placing  the  hackcut  at  the 
same  level  as  the  horizontal  cut  when 
using  the  Humboldt  undercut  method 
sacrificed  safety  for  quality  control: 

Quality  control  concerns  with  several 
companies  dictate  that  only  Humboldt 
undercuts  are  permissible  with  sawlog  mde 
timber,  so  that  wood  loss  is  minimized  by 
taking  the  notch  wood  out  of  the  stump. 
Quality  control  often  dictates  that  there  must 
be  a  flush  surface  on  the  end  of  the  log.  To 
avoid  having  to  make  another  cut  to  square 
up  a  log  butt,  fallers  will  attempt  to  make 
their  backcuts  meet  the  horizontal  face  cut  as 
closely  as  possible.  By  doing  this,  they 
sacrifice  the  safety  of  the  step  that  would 
have  been  left  on  the  stump  to  catch  a 
possible  backwards-moving  tree  butt,  and 
depend  only  on  the  downward-slanting  face 
on  the  stump  to  hold  the  tree  (Ex.  9-15). 

Two  commenters  said  the  backcut 
requirement  should  be  limited  to  those 
situations  when  tree  kickback  is  a 
problem,  which  they  contended  was 
only  on  steep  terrain,  when  felling 
uphill  or  through  trees  (Ex.  9-1,  9^). 
Other  commenters  said  that  believed 
that  the  standard  should  provide  more 
flexibility  because  variations  frequently 
found  on  logging  sites,  such  as  lean  of 
the  tree  and  type  of  terrain,  would  make 
strict  adherence  to  the  regulation 
difficult  (Ex.  5-19,  9-9, 9-22;  Tr.  OR 
206-7,  395-96).  These  commenters  said 
that  the  cutting  decisions  should  be  left 
to  the  judgment  of  the  experienced 
feller. 
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After  reviewing  the  evidence  in  the 
record,  OSHA  has  decided  that  the 
proposed  backcut  provisions  are 
necessary  to  protect  fellers  from  being 
hit  or  crushed  by  the  tree  they  are 
felling.  As  discussed  above,  the  record 
shows  that  injuries  and  fatalities  have 
occurred  because  of  improper  cutting 
methods.  The  purpose  of  undercutting 
and  backcutting  trees  is  to  prevent  the 
tree  from  splitting,  felling  an 
unintended  direction  or  kicking  back 
into  the  feller.  OSHA  agrees  with  ANSI 
and  the  various  State  plan  States  that 
the  proposed  backcut  provisions  are 
necessary  to  protect  employees  against 
these  hazards. 

OSHA  does  not  agree  that  backcutting 
should  be  limited  only  to  those 
situations  when  tree  kickback  can  occur. 
The  record  shows  that  hazards  other 
than  tree  kickback  necessitate  the  , 
backcut  requirement.  Without 
appropriately-placed  backcuts,  trees  are 
more  likely  to  split  and/or  fall  in  an 
unintended  direction.  While  OSHA 
agrees  that  it  is  more  likely  that  this 
could  happen  when  trees  are  felled 
uphill,  OSHA  also  believes  the  record 
shows  that  the  possibility  exists 
regardless  of  the  terrain.  According  to 
the  WIR  survey,  the  single  largest  cause 
of  injuries  reported  was  being  hit  by  a 
falling  tree  (Ex.  2-1).  Almost  one-half  of 
all  injuries  reported  were  due  to 
employees  being  hit  or  crushed  by  a 
falling  tree. 

In  the  final  rule  OSHA  has  provided 
an  exception  to  the  backcut 
requirement.  The  final  rule  allows  the 
backcut  to  be  placed  at  or  below  the 
horizontal  cut  in  tree  pulling  operations. 
Various  State  logging  standards  also 
provide  this  exception  to  the  backcut 
requirement  (e.g..  Ex.  38K).  OSHA 
believes  this  exception  covers  those 
situations  in  which  a  special  cutting 
technique  may  be  required,  such  as  by 
Federal  agencies. 

V.  Summary  and  Explanation  of  the 
Final  Standard 

The  revision  of  the  pulpwood  logging 
.standard  was  undertaken  in  response  to 
the  concern  on  the  part  of  OSHA  to  the 
number  of  fatalities  and  injuries  that 
occur  each  year  in  the  logging  industry. 
The  industry  itself  admits  that  logging  is 
a  high  hazard  industry.  As  discussed 
above,  the  injury  and  fatality  incidence 
rates  in  the  logging  industry  are  among 
the  highest  industry  incidence  rates  in 
the  country. 

The  OSHA  pulpwood  logging 
standard,  1910.266,  addressed  only  the 
hazards  that  exist  in  the  pulpwood 
logging  industry.  However,  examination 
of  the  descriptions  of  accidents  and 
other  information  available  to  the 


Agency  indicates  that  the  same  hazeirds 
exist  for  employees  performing  logging 
operations  regardless  of  the  end  ush  of 
the  harvested  trees. 

Many  commenters  supported  the  need 
for  a  comprehensive  logging  standard 
(Ex.  5-6,  5-10,  5-17,  5-18,  5-21,  5-22, 
5-36,  5-41,  5-42,  5-46,  5-49,  5-59,  5- 
61,  5-65,  5-69;  Tr.  Wl  pg  21,  73,  202). 
For  example,  one  commenter  said  that 
in  Maine  it  has  generally  been 
acknowledged  that  both  products 
(pulpwood  logs  and  logs  used  for  other 
purposes)  come  off  the  same  job  (Ex.  5- 
46). 

This  final  rule  provides  protection  for 
all  loggers  involved  in  timber 
harvesting,  including  loggers  employed 
as  part  of  a  mill  operation,  regardless  of 
the  end  use  of  the  forest  products  (saw 
logs,  veneer  bolts,  pulpwood,  chips, 
etc.).  This  standard  fills  the  current  gap 
in  coverage  by  providing  a  basic  level  of 
protection  for  all  loggers.  OSHA  has 
changed  the  title  of  1910.266  from 
"Pulpwood  Logging”  to  “Logging 
Operations”  in  order  to  reflect  the  wider 
coverage  of  this  revised  standard.  In 
addition,  OSHA  has  added  and/or 
modified  various  provisions  of  the 
pulpwood  logging  standard  to  address 
more  adequately  the  hazards  faced  in 
different  aspects  of  logging  operations. 
OSHA  also  has  updated  equipment 
specification  requirements  in  the 
revised  standard. 

Throughout  the  development  of  the 
revised  standard,  the  Agency  strove  to 
promulgate  a  final  rule  that  is  effective, 
and  that  is  simple,  concise,  enforceable, 
and  sustainable. 

Paragraph  (a)  Table  of  Contents 

OSHA  has  added  a  table  of  contents 
to  aid  employers  and  other  persons  in 
using  the  revised  standard.  The  table  of 
contents  identifies  the  provisions  that 
are  included  in  the  final  standard  and 
where  specific  requirements  can  be 
found.  The  table  of  contents  also  is 
included  because  the  final  standard 
represents  a  significant  reorganization  of 
the  elements  of  the  pulpwood  logging 
standard. 

The  identification  of  the  major 
paragraphs  will,  hopefully,  aid  persons 
in  reading  and  understanding  the 
requirements  of  this  final  rule.  In  order 
to  add  the  table  of  contents,  each  of  the 
subsequent  paragraphs  had  to  be 
renumbered.  The  paragraph  references 
in  the  following  discussion  of  the 
individual  provisions  of  the  standard 
are  to  the  paragraphs  of  the  final  rule, 
unless  otherwise  noted. 

Paragraph  (b)  Scope  and  Application 

This  paragraph  defines  the  scope  and 
application  of  this  standard.  The 


existing  standard  applied  only  to 
pulpwood  logging  operations.  That 
standard  adopted,  pursuant  to  section 
6(a)  of  the  Occupational  Safety  and 
Health  Act,  the  American  National 
Standards  Institute,  ANSI  03.1-1971 
Safety  Standard  for  Pulpwood  Logging 
(hereafter  1971  ANSI  standard)  (Ex  2- 
13).  Included  in  the  1971  ANSI  standard 
were  requirements  for  important  safety 
practices  along  with  provisions 
pertaining  to  personal  protective 
equipment,  first  aid  and  stationary  and 
mobile  equipment. 

When  ANSI  revised  the  1971 
consensus  standard  in  1978,  they 
expanded  the  scope  of  the  standard  to 
include  all  logging  operations.  The 
revised  ANSI  standard  adopted, 
virtually  unchanged,  many  of  the 
requirements  of  the  1971  pulpwood 
logging  standard,  and  applied  those 
provisions  to  all  logging  operations 
throughout  the  nation.  OSHA  has  taken 
a  similar  approach  in  this  rulemaking. 

In  paragraph  (b)(1),  the  Agency  has 
expanded  the  scope  of  the  pulpwood 
logging  standard,  1910.266,  and  to  cover 
all  logging  operations  regardless  of  the 
end  use  of  the  timber  products. 

In  paragraphs  (b)(1)  and  (b)(2)  of  the 
final  rule,  OSHA  makes  clear  that  the 
standard  applies  to  all  types  of  logging 
operations,  regardless  of  the  end  use  of 
the  wood.  Logging  operations,  as 
defined  in  paragraph  (c)  of  the  final 
rule,  include,  but  are  not  limited  to, 
marking,  felling,  bucking,  limbing, 
debarking,  chipping,  yarding,  loading, 
unloading,  storing,  transporting 
machines  and  equipment  from  one  site 
to  another,  and  other  operations 
associated  with  felling  and  moving  trees 
and  logs  from  the  stump  to  the  point  of 
delivery.  Many  commenters  supported 
the  application  of  the  standard  to  all 
types  of  logging  and  all  logging 
operations  (Ex.  5-6,  5-10,  5-17,  5-18, 
5-21,  5-36,  5-42,  5-46,  5-48,  .5-49,  3- 
54,  5-61,  5-65). 

One  commenter  said  OSILA  should 
exclude  felling  operations  from  the 
logging  standard  and  cover  only  the 
movement  of  felled  trees  from  the  stump 
to  the  mill  (Ex.  17).  This  commenter 
said  that  felling  activity  is  not  the  most 
hazardous  part  of  logging  operations. 
OSHA  believes  the  record  does  not 
support  the  commenters' 
recommendation.  The  record  clearly 
shows  that  felling  activities  are  the  most 
hazardous  activities  of  the  logging 
operation.  According  to  the  WIR  survey, 
more  than  one-half  of  all  reported 
injuries  involved  various  felling 
activities  (Ex.  2-1).  OSHA  believes  that 
if  the  standard  did  not  include  hazards 
associated  with  felling  the  trees,  that  the 
majority  of  employees  in  the  logging 
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industry  would  still  be  exposed  to 
significant  risk  of  injury  and  death. 
Therefore,  in  the  final  OSHA  has 
retained  coverage  of  tree  felling 
operations. 

Another  conunenter  raised  the  issue 
about  whether  establishments  that  hire 
independent  contractors  to  perform 
various  logging  activities  are  considered 
employers  covered  by  this  standard  (Ex. 
5-23).  The  courts  have  held  in  various 
OSHA  cases  that  when  the  contractor 
exercises  control  over  the  means  and 
methods  by  which  the  independent 
contractor  performs  the  work,  that  the 
contractor  is  regarded  as  an  employer 
for  purposes  of  this  rule.  Loomis  Cabinet 
Co.  V.  Martin.  15  F.3d  1086  (9th  Cir. 

1994).  See  also  Castillo  v.  Gibbons,  704 
F.2d  181, 188-93  (5th  Cir.  1993).  For 
example,  establishments  that  provide 
independent  c»ntractors  with  machines, 
such  as  yarders  or  forklift  trucks,  to 
perform  the  job  are  exercising  control 
over  the  means  by  which  the  job  is 
performed. 

At  paragraph  (b)(1)  of  the  final  rule, 
the  Agency  has  excluded  from  coverage 
the  construction  or  use  of  cable  yarding 
systems.  Cable  yarding,  as  defined  in 
the  final  standard,  is  the  movement  of 
felled  trees  or  logs  from  the  area  where 
they  are  felled  to  the  landing  on  a 
system  composed  of  a  cable  suspended 
from  spars  and/or  towers.  The  definition 
further  states  that  the  trees  or  logs  may 
be  either  dragged  across  the  ground  by 
the  cable  or  carried  while  suspended 
from  the  cable.  One  of  the  end  towers 
is  located  in  the  area  where  the  trees  or 
logs  are  attached  to  the  cable  yarding 
system  and  the  other  end  is  at  the 
landing.  Cable  yarding  systems  are  used 
primarily  when  the  terrain  is  extremely 
rugged  and  the  felled  trees  and  logs  are 
*  otherwise  inaccessible.  Important 
elements  of  the  safe  use  of  a  cable 
yarding  system  include  the  selection 
and  use  of  climbing  devices  to  install 
the  system,  preparation  of  head  and  tail 
spars  and  intermediate  trees  or  towers, 
component  sizing,  system  rigging  and 
.  system  usage.  There  are  generally  three 
types  of  cable  yarding  systems,  namely, 
high  lead,  skyline  and  slackline.  In  a 
high  lead  system,  the  mainline  is 
threaded  through  the  mainline  block 
(pulley)  that  is  attached  near  the  top  of 
the  spar  to  obtain  a  lift  of  the  logs  being 
yarded.  A  skyline  system  is  one  in 
which  the  line  (cable)  is  hung  between 
two  or  more  supports  on  which  a 
carriage  or  blodn  travels.  A  slackline 
system  is  a  form  of  skyline  system 
where  the  skyline  is  spooled  on  a  drum 
so  that  the  line  can  be  raised  or  lowered. 
In  all  three  systems,  the  spars  are 
usually  held  in  part  and  restrained 
against  movement  by  the  use  of  guylines 


that  are  anchored  to  the  ground  or 
another  tree.  Trees  and  logs  may  be 
moved  by  a  cable  yarding  system  by 
dragging  them  along  the  ground  or 
while  they  are  suspended  from  the 
system. 

In  the  preamble  of  the  proposed  rule, 
OSHA  explained  that  this  exemption 
was  included  due  to  the  regional  nature 
of  the  use  of  cable  logging  systems.  State 
plan  States  in  the  far  west  that  have  the 
most  significant  cable  logging  activity 
have  developed  very  detailed  cable 
logging  standards.  Many  commenters 
testified  that  the  hazards  of  cable 
yarding  in  those  states  have  been 
adequately  covered  by  the  specific  state 
standards  (Ex.  2-18,  2-19,  2-20,  2-21, 
2-23,  5-17,  5-27,  5-39,  5-45,  5-74 
through  5-92,  38J,  38K).  However,  some 
commenters  discussed  the  need  for 
increased  regulation  of  cable  yarding 
operations  on  the  national  level  because 
they  assert  there  is  increasing  use  of 
cable  yarding  in  non-westem  regions  of 
the  country  where  no  State  standards 
exist  (Ex  5-19,  5-20,  5-36). 

After  careful  consideration  of  the 
comments,  OSHA  has  decided  to  retain 
the  exclusion  for  cable  yarding 
operations  in  this  final  rule  for  several 
reasons.  First,  the  State  logging 
standards  that  address  cable  yarding  are 
detailed  specification  standards  that 
adequately  address  the  unique  hazards 
associated  with  the  construction  and 
use  of  cable  yarding  in  those  particular 
States,  that  are  all  western  States.  For 
example,  those  standards  deal  with 
construction  of  cable  yarding  systems 
on  steep  slopes  that  are  predominantly 
in  those  western  States.  Those  State 
cable  yarding  standards  will  not  be 
affected  by  the  Federal  logging  standard. 
Second,  there  is  no  evidence  in  this 
rulemaking  record  that  those  standards 
are  not  addressing  particular  hazards 
associated  with  cable  yarding  in  those 
States.  Third,  OSHA  agrees  with  the 
APA  that  the  prevalent  use  of  cable 
yarding  is  in  those  States  that  have  their 
own  standards  that  include 
requirements  for  cable  yarding.  None  of 
the  commenters  representing  non- 
westem  logging  establishments 
indicated  that  cable  yarding  is  being 
perfomied  in  their  area  or  by  their 
member  companies.  Fourth,  OSHA 
believes  there  is  not  sufficient 
information  and  data  in  the  record 
regarding  cable  yarding  activities  in 
non-westem  States  to  determine  at  this 
point  whether  the  various  cable  yarding 
regulations  of  the  western  States  would 
be  appropriate  to  apply  nationwide.  For 
example,  logging  in  western  States  is 
usually  clear  cut  logging  while  selective 
cutting  is  more  prominent  in  non- 
westem  states  (Ex.  2-1).  Other  logging 


conditions  vary  across  regions,  such  as 
tree  size  and  type,  weather,  and  terrain. 
For  example,  logging  operations  in 
western  States  are  three  times  more 
likely  to  be  on  steep  slopes,  where 
skidding  may  be  impossible  (Ex.  2-1). 
OSHA  believes  that  these  differences 
might  affect  what  would  constitute 
appropriate  cable  yarding  mles  for  non- 
westem  States.  Therefore,  OSHA 
believes  this  issue  requires  further  study 
before  the  Agency  promulgates  a 
national  cable  yarding  standard. 

However,  OSHA  emphasizes  that  the 
exclusion  of  cable  yarding  is  only  for 
the  construction  and  use  of  the  cable 
yarding  system  itself.  Other  parts  of  the 
logging  operation  taking  place  where 
cable  yarding  systems  are  present  will 
be  covered  by  this  standard.  Just  as  this 
standard  extends  the  pulpwood  logging 
standard  to  cover  the  same  hazards 
experienced  elsewhere  in  the  logging 
industry,  OSHA  believes  that  these 
same  hazards  need  to  be  covered  by  this 
standard  when  cable  yarding  operations 
are  being  performed.  For  example,  the 
hazards  for  loggers  felling  trees  exist 
regardless  of  how  the  trees  or  logs  are 
moved  about  the  work  site.  To  this  end, 
the  Agency  has  included  in  the  final 
standard  the  felling  of  the  trees  and  the 
other  operations  that  are  conducted  in 
conjunction  with  the  use  of  a  cable 
yarding  system. 

It  should  also  be  noted  that  the  use  of 
yarding  machines  with  winches  for 
playing  out  and  retrieving  cable  is  not 
considered  cable  yarding  for  the 
purposes  of  this  standard.  Therefore, 
this  operation  is  covered  by  this  final 
logging  standard.  In  this  type  of  log 
retrieval,  a  yarding  machine  plays  out 
cable,  to  which  is  attached  a  choker 
sling  that  is  secured  to  a  tree 'or  log. 

Once  the  sling  is  attached  to  the  log,  the 
cable  is  wound  onto  the  drum  and  the 
tree  or  log  is  then  yarded  by  skidding 
while  attached  to  and  supported  by  the 
cable  on  the  winch.  This  system  of 
yarding  is  oftentimes  used  when  logging 
is  being  conducted  along  a  roadway  or 
other  area  where  access  to  the  area 
where  the  tree  is  felled  is  not  practical 
and  the  area  where  the  yarder  (skidder) 
is  operating  is  on  the  roadway  or  in  an 
accessible  area. 

At  paragraph  (b)(3)  of  the  final  rule 
OSHA  emphasizes  that  this  standard  is 
not  a  totally  “vertical”  standard  for 
logging  operations.  That  is,  the 
requirements  of  this  final  mle  are  to  be 
supplemented  by  other  applicable 
requirements  found  elsewhere  in  part 
1910.  When  there  is  a  corresponding 
provision  elsewhere  in  part  1910  that 
addresses  the  same  hazard  or  condition 
of  work  as  a  provision  of  the  logging 
standard,  the  more  specific  logging 
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provision  takes  precedence  for  logging 
operations.  By  contrast,  when  hazardous 
working  conditkms  are  not  addressed  or 
covered  by  the  logging  standard,  the 
other  requirements  of  part  1910  apply. 

For  example,  employers  in  the  logging 
industry  must  provide  employees 
protection  against  occupational  noise 
exposure  by  meeting  the  requirements 
of  29  CFR  1910.95.  Employers  in  this 
industry  must  also  comply  with  the. 
permissible  exposure  limit  for  wood 
dust  specified  in  29  C3PR  1910.1000  and 
meet  the  field  sanitation  requirements  of 
29  CFR  1910.28. 

Several  commenters  raised  the  issue 
about  what  standards  apply  to  the 
construction  of  roads  and  trails  (Ex.  5- 
16,  5-44,  and  5-63).  These  commenters 
said  there  was  confusion  about  whether 
the  entire  part  1926  would  be  applied  to 
logging  operations.  Construction 
activities  such  as  the  building  of  roads 
and  trails  are  not  logging  operations, 
therefore  they  are  covered  by  applicable 
construction  standards  and  not  the 
logging  standard.  As  such,  the  use  and 
maintenance  of  the  equipment  to 
perform  the  construction  of  those  roads 
and  trails,  such  as  graders,  scrapers, 
front-end  loaders,  and  bulldozers,  are 
covered  by  the  construction  standards. 

In  addition,  the  building  of  roads  and 
trails  to  reach  logging  sites  is  not  a 
logging  operation,  but  is  a  construction 
activity  that  is  carried  out  preparatory  to 
the  logging  activity.  Therefore,  in  this 
final  standard  OSHA  has  removed 
references  to  road  building  construction 
activities.  Road  building  in  conjunction 
with  the  establishment  of  a  logging 
activity  is  no  different  than  road 
budding  to  gain  access  to  any  other 
operation  and  is  covered  in  the  general 
construction  standards. 

However,  the  felling  of  trees  in 
preparation  for  the  construction 
activities,  sudi  as  the  building  of  roads, 
is  considered  to  be  a  logging  operation. 
To  the  extent  that  any  employee  is 
performing  a  logging  operation  in 
preparation  for  construction  activities, 
the  employee  is  performing  general 
industry  work,  and  the  requirements  of 
this  standard  as  well  as  other  applicable 
sections  of  part  1910,  apply  in  order  to 
safely  fell  those  trees.  For  example,  if 
trees  are  felled  to  prepare  for  road 
construction,  the  requirements  in  this 
final  rule  and  other  sections  of  part  1910 
apply.  This  reasoning  also  applies  to 
felling  of  trees  in  preparation  for 
agrictdtural  activities  (e.g.,  felling  trees 
to  prepare  land  for  crops).  Felling  of 
those  trees  is  general  industry  work  and 
the  requirements  of  this  standard  as 
well  as  other  applicable  sections  of  part 
1910  apply.  To  this  end.  OSHA  has 
specifically  referenced  the  applicability 


of  the  final  logging  standard  in  29  CFR 
Part  1928  to  felling  of  trees  in 
preparation  of  agricultural  activities. 

Paragraph  (c)  Definitions 

In  paragraph  (c).  OSHA  is  adopting  a 
number  of  definitions  to  clarify  Ae 
meaning,  intent  and  pmpose  of  certain 
terms  contaiired  in  this  standard. 

Several  definitions  contained  in  the 
pulpwood  logging  rule  were  deleted 
from  the  proposed  rule  because  the 
terms  were  no  longer  used  in  the 
regulatory  text  In  addition,  17  new 
definitions  were  added  to  the  proposal. 

In  the  final  rule  OSHA  has  added  and 
changed  several  definitions  to  better 
reflect  the  intent  of  the  Agency  and  to 
aid  interested  persons  in  understanding 
the  requirements  of  this  standard.  In 
addition,  in  the  final  rule  OSHA  has 
deleted  several  proposed  definitions. 
Many  of  these  terms  involved  cable 
yarding  and  road  construction  activities, 
that  are  not  covered  by  this  final  rule. 

“Cable  yarding"  is  defined  in  this 
final  rule  as  the  movement  of  felled 
trees  or  logs  from  the  area  where  they 
are  felled  to  a  landing  by  attaching  them 
to  a  suspended  cable  sykem.  The 
supports  for  the  cable  that  carries  or 
supports  the  trees  or  logs  are  called 
head  and  tail  spars.  Spars  may  be 
fashioned  from  standing  trees  or  from 
metal  towers  (commonly  called  metal 
spars).  There  may  be  additional 
intermediate  spars  if  the  cable  run  is  of 
sufficient  length  to  require  intermediate 
support.  OSHA  has  specifically  defined 
“cable  yarding”  in  the  final  rule  to  aid 
persons  in  understanding  the  scope  of 
the  exclusion  from  the  standard  for  this 
particular  type  of  lo^ng  operation. 

“Danger  tree”  is  draned  in  the  final 
rule  as  any  standing  tree  that  presents 
a  hazard  to  an  employee  due  to 
conditions  such  as,  but  not  limited  to, 
deterioration  or  physical  damage  to  the 
root  system,  trunk,  stem  or  limbs,  and 
the  direction  and  lean  of  the  tree.  The 
tree  may  be  dead  or  alive.  This  term  was 
not  contained  in  the  proposed  standard. 
Instead,  the  related  term  “snag”  was 
included  and  defined  as  any  dead  tree 
or  portion  thereof  remaining  standing. 
Also,  the  term  “widow  maker”  was 
included  in  the  proposed  rule  and 
defined  as  an  overhanging  limb  or 
section  of  tree  that  could  become 
dislodged  and  drop  to  the  ground. 
Several  commenters  said  this  term 
should  replace  the  use  of  “snag”  in  the 
proposed  rule  because  the  definition  of 
snag  implies  that  ail  dead  trees  are 
dangerous  (Ex.  5-17.  5-50.  5-64, 17). 
Rep.  Jolene  Unsoeld,  from  the  State  of 
Washington,  said  that  not  all  snags  were 
dangerous  to  employees  and  many  were 
essential  to  the  health  of  the  wildlife 


community  (Ex.  17).  In  this  final  rule, 
OSHA  has  decided  to  use  the  term 
“danger  tree,”  a  term  that  is  used  in  the 
State  of  Washington  logging  standard 
that  is  more  inclusive  of  the  various 
conditions  that  could  cause  a  tree  to  be 
dangerous  (Ex.  2-22). 

“Designated  person”  is  defined  in  the 
final  rule  as  an  emploj’ee  who  has  the 
requisite  knowledge,  training  and 
experience  to  perform  specific  duties. 
This  definition  is  a  close  parallel  to  the 
definition  of  the  term  used  in  consensus 
standards  dealing  with  material 
handling  equipment,  such  as  the 
American  Society  of  Mechanical 
Engineers,  ASME  B30.5-1989  with 
Addenda,  “Safety  Standard  for  Mobile 
Cranes”  (Ex.  38IX)  and  EE).  In  the 
ASME  standard,  a  designated  person  is 
defined  as  an  employee  who  is  selected 
or  assigned  by  the  employer  as  being 
competent  to  perform  specific  duties.  In 
this  final  rule,  the  Agency  has  amended 
that  definition  to  indicate  that  the 
employee  needs  to  h^e  the  knowledge, 
training  and  experience  to  perform  that 
job  or  duty  for  which  he/she  is 
designated.  The  possession  of  those 
attributes  is  not  a  discretionary  decision 
on  the  part  of  the  employer  but  a 
mandatory  prerequisite  that  the 
employee  must  possess.  Knowledge  and 
competency  are  normally  achieved 
through  training  or  experience  or  a 
combination  of  those  activities. 

In  this  final  rule  a  signal  person,  an 
explosive  handler  and  user,  a  machine 
operator,  a  trainer,  and  a  supervisor  of 
new  and  newly-trained  employees  must 
be  designated  persons.  In  these  cases, 
the  Agency  recognizes  that  each  of  those 
individuals  must  have  knowledge, 
experience,  and  training  to  competently 
perform  those  tasks.  For  example,  a 
signal  person  needs  to  know  the  various 
signals  to  use  when  indicating  that  a 
particular  operation  or  movement  is  to 
be  made.  The  signal  person  also  must 
know  and  understand  how  the  task  is  to 
be  performed  and  the  role  of  his  signals 
in  completing  the  task  safely. 

“Domino  felling”  is  defined  in  the 
final  rule  as  the  partial  cutting  of  several 
trees  that  are  left  standing  and  then 
pushed  over  with  a  pusher  tree.  Domino 
felling  is  a  dangerous  practice  that  is 
prohibited  by  the  final  standard.  When 
one  tree  falls  into  or  against  another 
tree,  the  direction  of  fall  of  each  tree 
may  be  altered  to  the  point  that  either 
tree  may  fall  in  an  unexpected,  and 
oftentimes,  dangerous  location. 
Whenever  one  tree  is  being  felled  and  it 
strikes  another  tree,  the  base  of  the  tree 
being  felled  can  kick  back,  striking  the 
feller  who  has  not  moved  away 
sufficiently  from  the  tree  being  felled. 
Additionally,  one  tree  falling  into 
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another  tree  can  result  in  the  initial  tree 
becoming  lodged  in  the  second  tree, 
thereby  making  it  necessary  for  an 
employee  to  remove  the  lodged  tree. 

“Health  care  provider”  is  defined  in 
this  final  rule  as  a  health  care 
practitioner  operating  within  the  scope 
of  his/her  license,  certificate, 
registration  or  legally  authorized 
practice.  As  used  in  this  standard, 
health  care  providers  are  practitioners 
whose  authorization  qualifies  them  to 
approve  first-aid  kits  that  are  to  be  used 
in  the  losing  industry. 

"Log”  nas  been  defined  in  the  final 
rule  as  a  segment  sawed  or  split  from  a 
felled  tree.  This  term  replaces  the  terms 
section,  log,  bolt  and  tree  length,  that 
were  all  used  in  the  pulpwood  logging 
standard  and  the  proposed  standard. 

The  usual  practice  in  the  harvesting  of 
large  and/or  tall  trees  is  to  cut  them  into 
shorter,  more  manageable  lengths  before 
they  are  yarded  so  that  they  may  be 
more  easily  handled  and  transported.  In 
some  cases,  extremely  large  diameter 
trees  may  be  split  lengthwise  so  that 
they  can  be  handled  and  transported  to 
the  mill  for  further  processing.  Although 
the  practice  of  splitting  a  very  large  tree 
is  not  as  common,  the  Agency  has 
included  a  log  as  any  section  of  tree, 
whether  that  section  has  been  cut  or 
split  from  a  tree. 

“Logging  operations”  is  defined  in  the 
final  standard  as  operations  associated 
with  felling  and  moving  trees  and  logs 
from  the  stump  to  the  point  of  delivery, 
such  as,  but  not  limited  to,  marking, 
felling,  bucking,  limbing,  debarking, 
chipping,  yarding,  loading,  unloading, 
storing,  and  transporting  machines, 
equipment  and  personnel  from  one  site 
to  another.  The  proposed  rule  did  not 
define  logging  operations.  OSHA  has 
included  this  definition  in  the  final  rule 
to  emphasize  that  this  standard  covers 
those  operations  involving  the  felling 
and  moving  of  felled  trees,  as  opposed 
to  other  operations,  such  as  road 
building  that  are  preparatory  to  rather 
than  part  of  logging  operations. 

“Machine”  is  defined  in  the  final 
standard  as  a  piece  of  equipment  having 
a  self  contained  powerplant  that  is 
operated  off-road  and  is  used  for  the 
movement  of  materials.  Machines 
include  tractors,  skidders,  front-end 
loaders,  scrapers,  graders,  bulldozers, 
swing  yarders,  log  stackers  and 
mechanical  felling  devices,  such  as  tree 
shears  and  feller-bunchers.  In  the 
pulpwood  logging  and  proposed 
standards,  terms  such  as  “machine”  and 
“equipment”  were  used  interchangeably 
to  describe  a  piece  of  equipment  that  is 
intended  to  be  operated  off-road  and  is 
used  primarily  for  the  movement  of 
material.  Some  commenters  said  they 


were  confused  about  whether 
“vehicles”  were  included  within  the 
term  “mobile  equipment,”  that  had  been 
broadly  defined  as  the  kind  of 
equipment  which  includes  mobility  as 
part  of  its  work  function.  Because  of  the 
potential  for  confusion  regarding  the 
intention  of  the  Agency  in  proposing 
requirements  for  off-road  versus  on-road 
equipment,  the  Agency  has  defined  both 
the  terms  “machine”  and  “vehicle.”  The 
intent  of  the  Agency  in  including  these 
terms  is  to  distinguish  between 
machines,  whose  primary  area  of 
operation  is  off-road  and  are  primarily 
material  movers,  and  vehicles  that 
include  personnel  and  material 
conveyances  operated  on  highways  as 
well  as  off-road. 

The  operators  of  many  vehicles 
(primarily  trucks,  tractor/ trailers  and 
buses)  require  special  licenses  or 
endorsements  to  qualify  as  an  operator 
of  that  type  vehicle.  In  contrast, 
machine  operators  usually  do  not  have 
to  possess  a  special  license.  Therefore, 
OSHA  is  defining  and  imposing 
different  logging-related  requirements 
for  the  operation  of  machines  and 
vehicles.  The  use  of  the  term  “machine” 
as  used  in  this  standard  should  not  be 
confused  with  the  use  of  that  term 
elsewhere  in  these  general  industry 
standards. 

“Rated  capacity”  is  defined  in  the 
final  rule  as  the  maximum  load  that  a 
piece  of  material  handling  equipment 
can  safely  lift  and  move.  This  is  a  term 
that  is  commonly  used  when  describing 
the  capability  of  a  piece  of  material 
handling  equipment.  The  rated  capacity 
of  a  piece  of  material  handling 
equipment  is  initially  determined  by  the 
manufacturer  and  documented  in  the 
operators  manual  and  on  the  equipment. 

“Serviceable  condition”  is  defined  in 
this  final  rule  as  that  quality  of  a  tool, 
machine,  vehicle,  or  other  device  to 
operate  as  it  was  intended  by  the 
manufacturer  to  operate.  OSHA  believes 
that  there  are  many  conditions  that  can 
exist  with  a  piece  of  equipment  that 
would  make  it  unserviceable,  as  well  as 
other  conditions  that  would  not 
similarly  qualify.  For  example,  seat 
covering  material  on  a  tractor  that  has 
become  cracked,  although 
uncomfortable,  would  not  normally 
qualify  as  a^ondition  that  would  make 
the  machine  unserviceable.  On  the  other 
hand,  worn  brakes  or  a  leak  in  the  brake 
system  would  definitely  make  a 
machine  or  vehicle  unserviceable. 
Additionally,  cracked  or  broken  gauges 
and  defective  or  leaking  fuel  systems  are 
other  conditions  that  would  render  a 
machine  or  vehicle  unserviceable. 

In  the  case  of  personal  protective 
equipment,  head  protection  that  has  a 


crack  that  would  compromise  the  ability 
of  the  hard  hat  to  absorb  further  impact 
without  injuring  the  employee  is  an 
example  of  an  unserviceable  condition. 
On  the  other  hand,  a  small  dent  in  a 
hard  hat  would  not  necessarily  render 
the  head  protection  unserviceable. 

“Tie  down”  is  defined  in  the  final 
rule  as  an  assemblage  of  binder  and 
strapping  (either  chain,  cable,  steel 
strips  or  fiber  webbing)  that  is  used  to 
secure  a  load  to  the  bed  of  a  transport 
vehicle.  In  the  proposed  rule,  OSHA 
used  the  term  “binder”  to  indicate  the 
assembly  that  is  used  to  secure  a  load 
to  a  vehicle  during  transport  of  that 
load.  As  pointed  out  by  two  commenters 
(Ex.  5-7;  Tr.  OR  20),  a  binder  is  a 
component  of  a  tie  down  and  is  the 
ratchet  assembly  that  is  used  to  secure 
and  tighten  the  strapping  of  the  tie 
down.  In  this  final  rule,  the  Agency  has 
corrected  the  definition. 

“Vehicle”  is  defined  as  a  personnel 
conveyance  and/or  material  handling 
equipment.  Included  are  cars,  buses, 
trucks,  trailers  and  semi-trailers. 
Although  vehicles  normally  operate  on 
public  roads,  their  use  is  not  limited  to 
that  environment.  Any  of  these  pieces  of 
equipment  may  operate  not  only  on 
public  roads,  but  may  also  be  used  to 
transport  personnel  or  materials  off¬ 
road.  For  example,  when  a  logging  truck 
or  tractor/trailer  is  moving  a  load  of 
trees  or  logs,  the  vehicle  may  have  to 
traverse  not  only  the  logging  trails  or 
roads,  but  may  have  to  operate  on  the 
public  thoroughfares  to  deliver  its  load 
to  the  mill  or  other  off-loading  point. 
This  final  rule  covers  the  logging 
operation  from  the  site  of  the  felling  of 
the  trees  to  the  point  of  delivery  of  the 
trees  or  logs. 

Paragraph  (d)  General  Requirements 

Included  in  the  general  requirements 
paragraph  of  the  final  rule  are 
requirements  for  personal  protective 
equipment,  seat  belts,  first  aid,  fire 
extinguishers,  environmental 
conditions,  work  areas,  signaling  and 
signal  equipment,  overhead  electric 
lines,  flammable  and  combustible 
liquids  and  explosives  and  blasting 
agents. 

Personal  Protective  Equipment 

Paragraph  (d)(1)  contain  requirements 
for  personal  protective  equipment  (PPE), 
including  its  use  and  maintenance,  and 
the  inspection  of  PPE  before  its  use 
during  a  workshift.  Paragraph  (d)(1)  also 
specifies  when  employees  must  use 
gloves,  leg  protection,  logging  boots, 
head  protection,  and  eye  and  face 
protection.  This  final  rule,  however, 
does  not  contain  requirements  for  other 
types  of  personal  protective  equipment 
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that  are  covered  by  other  general 
industry  requirements  contained 
elsewhere  in  part  1910  (i.e.,  hearing 
protection  and  respiratory  protection). 
Paragraph  (b)(3)  already  makes  clear 
that  other  requirements  contained  in 
part  1910  automatically  apply  when  the 
logging  standard  has  not  addressed  a 
particular  hazard  or  working  condition. 
Therefore,  since  part  1910  already 
require  the  use  and  maintenance  of  PPE, 
OSHA  has  included  in  paragraph  (d)(1) 
only  those  items  of  personal  protective 
equipment  that  are  not  contained 
elsewhere  in  that  part  or  that  are  in 
some  way  different  from  the 
requirements  contained  in  elsewhere  in 
part  1910.  As  such,  references  to 
respiratory  protection  in  subpart  I  of 
part  1910  and  hearing  protection  at 
§  1910.95  have  been  deleted  from  this 
final  rule. 

Paragraph  (d)(l)(i)  of  the  final  rule 
'  requires  that  the  employer  assure  that 
all  PPE  is  maintained  in  a  serviceable 
condition.  This  employer  responsibility 
applies  whether  the  PPE  is  provided  by 
the  employer  or  provided  by  the 
employee.  One  commenter 
recommended  that  OSHA  include  this 
provision  in  the  final  rule  (Tr.  W2  195). 
This  provision  parallelslhe 
maintenance  requirements  of  the 
general  industry  PPE  standards. 
Specifically,  1910.132(b)  also  requires 
that  when  employees  are  allowed  to 
provide  their  own  PPE,  the  employer  is 
still  responsible  for  assuring  its  proper 
maintenance.  OSHA  has  recognized  that 
whether  or  not  the  employer  pays  for 
particular  types  of  PPE  that  must  be 
worn  in  the  workplace,  the  employer  is 
responsible  for  assuring  that  required 
PPE  is  adequately  protecting  employees 
from  workplace  hazards.  The  only  way 
for  the  employer  to  assure  that  PPE 
adequately  protects  employees  from 
workplace  hazards  is  to  inspect  the  PPE 
and  maintain  it  in  the  condition  that  it 
was  intended  by  the  manufacturer.  The 
final  rule,  in  paragraphs  (d)(l)(i)  (PPE 
maintenance)  and  (ii)  (PPE  inspection), 
imposes  such  responsibilities  directly 
on  the  employer. 

In  order  to  assure  that  all  PPE  is 
maintained  in  a  serviceable  condition, 
paragraph  (d)(l)(ii)  requires  that  the 
employer  assure  that  all  PPE  be 
inspected  before  initial  use  during  each 
workshift.  This  inspection  will  assist 
employers  in  identifying  whether  any 
PPE  is  not  functioning  properly  so  that 
unserviceable  equipment  can  be 
repaired  or  replaced.  This  paragraph 
also  requires  that  before  work  is 
commenced,  the  employer  must  repair 
defects  or  damage,  or  replace  the  PPE. 
The  Agency  considers  defects  and 
damage  to  be  conditions  that  detract 


from  the  ability  of  the  product  to 
perform  its  intended  function.  For 
example,  worn  cuffr  on  leg  protection 
that  do  not  compromise  the  ability  of 
the  leg  protection  to  resist  chain-saw 
cuts,  is  not  a  defect  or  damage  within 
the  meaning  of  this  standard.  However, 
a  cut  of  the  leg  protection  and  loss  of  the 
fibrous  material  that  is  used  to  resist  the 
chain  saw  would  definitely  be  a  defect 
or  damage.  When  there  is  a  defect  or 
damage,  the  PPE  must  be  repaired  so 
that  the  condition  no  longer  affects  the 
serviceability  of  the  item  or  the  item 
must  be  replaced  before  work 
commences. 

Discussed  below  are  the  specific  PPE 
requirements  of  the  final  rule.  OSHA 
notes  that  each  of  the  requirements  of 
paragraphs  (d)(l)(iv)  through  (vii) 
require  that  the  employer  assures  that 
the  employee  wears  PPE  meeting  the 
requirement  of  the  final  rule.  It  is  the 
responsibility  of  the  employer  to  assure 
that  serviceable  PPE  is  available  and 
worn  by  employees  when  required  by' 
the  final  rule.  As  discussed  above  in  the 
Major  Issues  section,  with  the  exception 
of  logging  boots,  these  specific  PPE 
requirements  impose  on  the  employer 
the  obligation  to  provide  such  PPE  at  no 
cost  to  the  employee. 

Gloves 

Paragraph  (d)(l)(iii)  of  this  final  rule 
requires  that  the  employer  provide,  at 
no  cost  to  the  employee,  and  assure  that 
each  employee  handling  wire  rope 
wears  cotton  gloves  or  other  equivalent 
hand  protection.  In  the  proposed  rule, 
OSHA  specified  that  the  employer 
provide  hand  protection  consisting  of 
suitable  heavy-duty  puncture-resistant 
gloves  when  employees  were  working 
with  wire  rope.  Several  State  logging 
standards  also  require  the  use  of  gloves 
for  employees  working  with  wire  rope 
(Ex.  2-18,  2-19,  2-20,  2-22,  2-23,  38K). 

OSHA  received  many  comments 
regarding  the  proposed  requirement  (Ex. 
’  5-7,  5-17,  5-20,  5-27,  5-29,  5-30,  5-32, 
5-35,  5-39,  5-43,  5-44,  5-45,  5-51,  5- 
54.  5-55,  5-62,  5-74  through  5-92;  Tr. 
OR  104).  Many  commenters  objected  to 
the  requiring  the  use  of  puncture 
resistant  gloves,  such  as  leather  gloves, 
for  logging  operations.  First, 
commenters  argued  that  there  are  no 
gloves  that  are  puncture  resistant  in  all 
circumstances  (Ex.  5-54;  Tr.  OR  104). 
They  argued  that  wire  rope  oan 
puncture  even  leather  gloves.  Second, 
several  commenters  indicated  that 
cotton  gloves  have  become  the  industry 
standa^  and  that  their  experience  had 
shown  that  medium  weight  cotton 
gloves  are  considered  safer  than  leather 
gloves  in  logging  operations  when 
punctures  can  occur.  According  to  these 


commenters,  cotton  gloves  give  the 
logger  a  better  feel  of  jaggers  (broken 
wires  in  a  wire  rope)  when  they 
penetrate  so  the  logger  is  able  to  quickly 
let  go  of  the  wire  rope  (Ex.  5-17,  5-74 
through  5-92).  They  added  that  break¬ 
away  gloves  are  imperative  when  the 
wire  rop>e  travels  at  high  speed  and 
reaction  time  is  critical  (Ex.  5-74 
through  5-92).  They  said  that  cotton 
gloves,  but  not  leather  gloves,  will  tear 
away  from  the  hand  when  caught  by  a 
jagger  rather  than  fordbly  pulling  the 
hand  along  with  the  jagger,  causing  the 
employee  to  fall  and  possibly  into  the 
path  of  the  log  (Ex.  5-7,  5-74  through 
5-92).  These  commenters  argued  that 
pulling  of  the  hand  and  glove  could 
make  a  minor  hand  injury  more  serious 
such  as  making  a  small  puncture  wound 
a  tear  or  laceration  of  the  skin  (Ex.  5- 
29).  Third,  one  commenter  indicated 
that  cotton  gloves  provide  adequate 
protection  because  a  review  of  their 
recordable  accidents  since  1982 
indicated  that  no  employee  wearing 
cotton  gloves  while  handling  wire  rope 
had  suffered  an  injury  requiring  medical 
attention  (Ex.  5—45).  Fourth,  these 
commenters  said  leather  gloves  are 
generally  considered  hazardous  for 
logging  operations  because  they  do  not 
have  good  gripping  ability  on  cable 
when  wet  (Ex.  5-7,  5-20,  5—43,  5-46). 
These  commenters  asserted  that  cotton 
gloves  provided  better  gripping  ability 
in  the  same  circumstances. 

Fifth,  commenters  argued  that  the 
required  gloves  must  be  applicable  and 
efficient  for  a  wide  range  of  logging 
activities.  One  commenter  pointed  out 
that  employees  who  use  saws  also  work 
with  wire  rope,  and  very  few  will  take 
the  time  to  change  gloves  between  each 
operation  (Ex.  5-35).  For  these  reasons, 
OSHA  has,  in  this  final  rule,  changed 
the  requirement  for  the  use  of  hand 
protection  to  specify  that  cotton  gloves 
or  other  equivalent  hand  protection 
must  be  worn  when  handling  wire  rope. 

Leg  protection.  At  paragraph  (d)(l)(iv) 
of  the  final  rule,  OSHA  is  requiring  that 
the  employer  provide,  at  no  cost  to  the 
employee,  and  assure  that  each 
employee  who  operates  a  chain  saw 
wears  leg  protection.  This  paragraph  j 
requires  that  the  leg  protection  be 
comprised  of  ballistic  nylon  or  other 
material  that  the  employer  demonstrates 
provides  equivalent  protection.  In 
addition,  this  paragraph  requires  that 
the  leg  protection  cover  the  full  length 
of  the  thigh  to  the  top  of  the  boot  on 
each  leg. 

The  pulpwood  logging  standard  did 
not  have  a  requirement  for  the  use  of 
chaps  or  other  leg  protection.  The 
proposed  rule  would  have  required  that 
chain-saw  operators  wear  ballistic  nylon 
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or  equivalent  protection  covering  each 
leg  from  tipper  thigh  to  boot  top  or  shoe 
top.  Both  the  State  of  Washington  and 
the  State  of  Oregon  logging  standards 
require  the  use  of  leg  protection  by 
chain-saw  operators  (Ex.  2-22,  38K). 

The  need  for  and  the  use  of  teg 
protection  was  one  of  the  issues  raised 
in  the  hearing  notice  and  has  been 
discussed  above  in  the  Major  Issues 
section.  The  evidence  in  the  record,  as 
discussed  above,  strongly  supports  the 
need  for  a  requirement  for  leg  protection 
for  each  chain  saw  operator  in  order  to 
protect  that  operator  against  being 
injured  by  contact  with  a  moving  saw 
chain.  OSHA  points  out  that  the 
requirement  for  using  leg  protection 
applies  to  each  employee  who  operates 
any  chain  saw  at  any  time  on  the  job. 
This  requirement  includes  the  employee 
who  is  a  regular  chain  saw  operator  as 
well  as  the  employee  who  occasionally 
uses  a  chain  saw.  Some  commenters 
emphasized  the  need  for  any  employee 
who  uses  a  chain  saw,  even 
occasionally,  to  wear  leg  protection  (Tr. 
Wl  193,  W2  61, 115).  Other  commenters 
said  OSHA  should  provide  an  exception 
for  employees  who  operate  chains  saws 
only  occasionally  (Ex.  5-20,  5-59).  The 
Agency  believes  that  an  employee  who 
operates  a  chain  saw  for  any  duration 
needs  leg  protection.  OSHA  also  notes 
that  there  were  no  comments  received 
saying  leg  protection  was  too 
burdensome  for  infrequent  operators  or 
for  short  duration  use. 

In  this  paragraph,  OSHA  also  has 
included  an  exception  to  the  leg 
protection  requirement  for  employees 
working  from  bucket  trucks  and,  in 
some  instances,  for  climbers.  OSHA  has 
allowed  the  exception  for  those  working 
in  bucket  trucks,  because  the  bucket 
work  platform  provides  the  necessary 
protection  for  these  chain  saw  operators. 

With  regard  to  climbers,  OSHA  has 
retained  an  exception  in  the  Hnal  rule 
for  certain  situations.  Climbers  are  not 
required  to  wear  leg  protection  when 
the  employer  demonstrates  that  a  greater 
hazard  is  posed  by  wearing  leg 
protection  in  the  particular  situation.  As 
the  Hnal  rule  makes  clear,  this  is  not  a 
blanket  exception  for  climbers.  The 
employer  must  evaluate  the  particular 
situation  to  determine  whether  there  is 
a  greater  risk  to  the  climber  by  wearing 
leg  protection.  OSHA  points  out  that  the 
employer  will  bear  the  burden  of 
demonstrating  that  leg  protection  poses 
a  greater  hazard  for  the  climber.  OSHA 
received  one  comment  that  said  leg 
protection  should  not  be  required 
because  it  was  a  hindrance  during  tree 
climbing  (Ex.  5-7).  The  fact  that  leg 
protection  may  be  a  “hindrance”  is  not 
in  itself  a  showing  that  leg  protection 


poses  a  greater  danger.  When  the 
hindrance  is  just  that  climbing  goes 
more  slowly  when  leg  protection  is 
worn,  the  employer  has  not  made  the 
requisite  showing  that  leg  protection 
poses  greater  safety  hazards.  However, 
when  the  employer  shows  that  in  wet 
conditions  leg  protection  would 
substantially  increase  the  likelihood  of 
falling,  it  may  be  appropriate  in  that 
case  for  the  climber  to  refrain  from 
using  leg  protection.  In  such  cases, 

OSHA  believes  that  alternative  methods 
for  protecting  the  legs,  such  as  light  and 
pliable  pads  sewn  into  work  pants, 
should  be  used  whenever  feasible. 

Foot  protection.  At  paragraph  (d)(l)(v) 
of  the  final  rule,  OSHA  is  requiring  that 
the  employer  assure  that  each  employee 
wear  foot  protection,  such  as  heavy  duty 
logging  boots.  This  provision  requires 
that  the  foot  protection  be  waterproof  or 
water  repellent,  cover  and  provide 
support  for  the  ankle,  and  protect  the 
employee  against  chain-saw 
penetration.  This  paragraph  allows 
employees  to  wear  sharp,  calk-soled 
boots,  or  other  slip-resistant  boots,  when 
the  employer  demonstrates  that  they  are 
necessary  for  the  job,  terrain,  timber 
type,  or  weather  conditions.  However, 
this  alternative  foot  protection  must 
otherwise  meet  the  requirements  of  this 
paragraph. 

OSHA  notes  that  when  the  logging 
boot  itself  does  not  provide  protection 
from  penetration  by  a  chain  saw,  the 
employee  must  use  some  additional  foot 
protection,  such  as  a  foot  cover,  to 
provide  that  necessary  protection. 
Information  in  the  record  indicates  such 
devices  are  commercially  available  in 
the  logging  industry,  therefore,  this 
provision  should  not  prove  burdensome 
(Ex.  5-14). 

Both  the  proposed  and  puipwood 
logging  standards  contained  provisions 
requiring  that  safety  boots  or  shoes 
(excluding  low  cut  shoes)  meet  ANSI 
Safety  Standards  for  Men’s  Safety-Toe 
Footwear.  The  proposal  also  would  have 
allowed  heavy  duty  logging  style  boots 
with  lug  or  calk  soles  to  be  worn  when 
they  are  appropriate  for  the  job,  the 
terrain,  the  timber  type  and  weather 
conditions.  Several  State  logging 
standards  also  require  that  employees 
wear  logging  boots  (Ex.  2-17,  2-19,  2- 
20,  2-22,  2-23,  38K). 

While  there  was  considerable 
comment  on  the  proposed  safety  boot 
requirement,  commenters  generally 
supported  the  need  for  a  safety  boot 
provision  (Ex.  5-11,  5-17,  5-19,  5-24, 
5-27,  5-28,  5-29,  5-33,  5^3,  5-50,  5- 
51,  5-54,  5-55,  5-63,  5-67,  Tr.  Wl  63, 
110,  W2  115, 139).  OSHA  received  the 
most  comment  on  the  issue  of  who  must 
provide  and  pay  for  the  safety  boots. 


That  issue  has  been  discussed  at  length 
above  in  the  Major  Issues  section. 

OSHA  also  received  considerable 
comment  opposing  the  incorporation  of 
the  ANSI  Z41.1  standard  on  safety  shoes 
(Tr.  Wl  147-148).  Commenters  from 
cold  climate  areas,  such  as  Alaska, 
northern  Washington,  Idaho  and 
Montana,  opposed  the  proposed 
requirement  because  they  contended 
that  the  steel  toes  transmit  the  warmth 
produced  by  their  feet,  thereby 
encouraging  the  onset  of  frostbite. 

For  several  reasons,  OSHA  has  used 
performance  criteria  rather  than 
incorporating  by  reference  any  foot 
protection  standard.  First,  the  ANSI 
standard  permits  low-cut  shoes  that  do 
not  cover  the  ankle  or  provide  ankle 
support.  Second,  the  ANSI  foot 
protection  standard  is  a  testing  rule  for 
steel  toes  of  safety  shoes.  While  falling 
objects  may  pose  a  hazard  for  logging 
employees,  the  greater  hazard  is 
penetration  of  the  boot  by  a  chain  saw. 
The  ANSI  standard  does  not  address 
this  hazard  and  it  does  not  provide 
adequate  protection  to  the  entire  foot, 
which  is  necessary.  In  addition,  as 
discussed  above,  steel-toed  boots  may 
cause  problems  for  loggers  working  in 
extreme  cold.  OSHA  received  comment 
about  efforts  to  develop,  manufacture 
and  market  protective  footwear  with 
fiberglass  rather  than  steel  toes,  but 
there  is  no  accepted  standard  yet.  Third, 
the  ANSI  standard  does  not  address 
hazards  that  are  unique  to  the  logging 
industry,  such  as  wet  conditions  and 
penetration  of  the  boot  by  a  chain  saw. 
Fourth,  there  is  no  evidence  in  the 
record  of  any  other  consensus  standard 
regarding  logging  boots.  OSHA  is  aware 
of  efforts  by  various  organizations  and 
associations,  in  conjunction  with  the 
American  Society  of  Testing  and 
Materials  (ASTM),  to  develop  test 
standards  for  personal  protective 
equipment  that  is  intended  to  apply 
directly  to  loggers  and  the  logging 
industry.  These  standards  would  be 
similar  to  the  various  Canadian  PPE 
standards  developed  by  the  Safety  and 
Engineering  Program  Laboratory 
Services  (IRRST)  (Ex.  5-72). 

Instead,  the  Agency  has  specified  that 
logging  boots  that  meet  certain 
performance  criteria  must  be  worn  by 
each  employee.  OSHA  has  reviewed  the 
rulemaking  record  and  determined  some 
of  the  most  important  performance 
characteristics  that  are  needed  in  order 
to  deal  with  particular  hazards  that  are 
present  in  logging  operations  (e.g.,  steep 
and  imeven  terrain,  wet  and  cold 
weather,  chain-saw  kickback).  For 
example,  two  hearing  participants 
testified  that  logging  boots  must  provide 
ankle  support  for  the  employee  (Tr.  Wl 


Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Rules  and  Regulations  51703 


147,  OR  222).  Coverage  and  support  of 
the  ankle  is  necessary  to  protect  against 
lacerations  and  to  prevent  ankle  injury 
when  navigating  the  rugged  terrain  that 
characterizes  much  of  the  logging 
environment.  One  commenter  also  said 
that  logging  boots  must  be  waterproof  or 
water  repellent  so  that  the  logger  would 
not  be  exposed  to  getting  trench  foot  or 
immersion  foot  (Tr.  Wl  147).  Finally, 
commenters  said  logging  boots  must 
provide  protection  against  penetration 
by  a  chain  saw  if  contact  is  made  with 
the  boot  (Tr.  Wl  148, 195,  W2  139). 

Several  commenters  also  supported 
the  proposed  provision  allowing  lug  or 
calk-soled  boots  to  be  used  (Ex.  5-19,  5- 
28,  5-29).  These  commenters  said  that 
working  conditions  varied  too  greatly  to 
require  the  use  of  one  type  of  boot  sole 
for  all  logging  regions.  For  example,  one 
commenter  said  that  calk  boots  are 
considered  essential  for  safe  and  secure 
walking  on  steep  western  forest  terrain 
(Ex.  5-28).  Another  commenter  stated 
that  there  are  situations  in  the  south 
where  smooth  soled  boots  are  adequate 
(Ex.  5-29).  In  addition,  this  commenter 
said  that  there  are  conditions  when  calk 
boots  might  pose  a  greater  danger,  such 
as  a  machine  operator  who  is 
continuously  mounting  and 
dismounting  a  machine  via  steel 
platform  steps  where  the  calk  boots 
could  result  in  slipping  or  failing.  As  a 
result,  this  commenter  said  that  calk 
and  sharp-soled  boots  should  be  limited 
to  those  situations  when  the  type  of 
logging  operation,  terrain,  timber  size  or 
weather  conditions  make  their  use 
appropriate.  The  U.S.  Department  of  the 
Interior  also  commented  that  calk-soled 
boots  may  contribute  to  certain  types  of 
logging  injuries,  such  as  knee  injuries 
(Ex.  5-50).  Based  on  these  comments, 
OSHA  specifically  allows  sharp,  calk- 
soled  boots  or  other  slip-resistant  type 
boots  to  be  worn,  provided  the  employer 
can  demonstrate  such  boots  are  needed 
for  the  employee’s  job,  the  terrain,  the 
timber  type  or  the  weather  conditions. 

In  order  for  the  employer  to 
demonstrate  that  such  footwear  is 
necessary,  the  employer  must  prove  that 
three  conditions  are  met:  (1)  that  the 
footwear  is  appropriate  for  use  in  the 
work  environment:  (2)  the  employee’s 
duties  require  him/her  to  work  where 
the  footwear  is  needed;  and  (3)  that  the 
use  of  the  alternative  footwear  does  not 
make  the  work  less  safe.  For  example, 
if  the  area  where  the  logging  is  being 
done  is  moist  to  wet  and  has  a  dense 
leaf  cover,  the  use  of  calk-soled  boots 
(boots  with  spiked  soles)  would  provide 
the  logger  with  additional  traction  when 
walking  and  working  on  that  ground 
cover.  On  the  other  hand,  such  footwear 
is  not  appropriate  when  a  machine 


operator  spends  little  time  working  on 
the  ground  (even  if  the  same  conditions 
as  described  above  prevail)  since  spikes 
make  ftequent  mounting  and 
demounting  of  the  machine  more 
hazardous.  OSHA  recognizes  that  slips, 
trips  and  falls  are  a  major  source  of 
injury  in  the  logging  industry, 
accounting  for  one  third  of  the  injuries 
to  loggers  (Ex.  2-1). 

OSHA  is  also  requiring  that  when  an 
employee  wears  calk-soled  logging 
boots,  the  other  foot  protection 
requirements  of  this  paragraph  must 
also  be  met.  OSHA  is  aware  that  most 
calk-soled  boots  do  not  have  steel-toes 
or  other  devices  that  prevent 
penetration  by  a  chain  saw.  However, 
OSHA  is  also  aware  that  calk-soled 
boots  are  worn  primarily  by  fellers  and 
buckers  operating  chain  saws  on  steep 
terrain.  Evidence  in  the  record  indicates 
that  a  vast  majority  of  loggers  in  western 
States,  where  the  terrain  is  steep,  wear 
calk-soled  boots  (Ex.  2-1).  However, 
even  in  those  States,  almost  20  percent 
of  all  injuries  reported  in  the  WIR 
survey  involved  chain  saws.  The  vast 
majority  of  these  injuries  happened 
when  the  logger  was  struck  by  the  chain 
saw.  Therefore,  OSHA  believes  that  it  is 
necessary  that  even  when  an  employee 
wears  calk-soled  boots,  he  must  also 
have  foot  protection  providing 
protection  against  chain-saw 
penetration.  As  stated  above,  when  the 
boot  itself  does  not  provide  that 
protection,  the  employee  must  wear 
some  other  device  that  will  provide  the 
needed  protection.  The  record  shows 
there  are  such  devices  currently 
available  on  the  market,  therefore, 

OSHA  does  not  believe  this  additional 
requirement  will  be  unduly  burdensome 
(Ex.  5-14). 

Head  protection.  At  paragraph 
(d)(l)(vi)  of  the  final  rule,  OSHA  is 
requiring  each  employee  who  is  at  risk 
of  injury  from  falling  or  flying  objects  to 
wear  head  protection.  The  head 
protection  must  meet  the  requirements 
of  newly-revised  subpart  I  of  part  1910. 
Both  the  pulpwood  logging  standard 
and  the  proposed  standard  contained 
head  protection  requirements.  The 
pulpwood  logging  standard  had 
identified  the  performance  criteria  thiht 
head  protection  was  required  to  meet, 
but  did  not  specifically  require 
employees  to  wear  it.  The  proposed 
standard  added  that  requirement  and 
updated  the  performance  criteria  for  the 
required  head  protection.  Several  State 
logging  standards  also  require  that 
employees  wear  head  protection  (Ex.  2- 
18,  2-19,  2-20,  2-22,  2-23,  38K). 

OSHA  did  not  receive  any  comments 
opposing  the  required  use  of  head 
protection  and  has  retained  the 


proposed  provision  in  the  final 
standard.  OSHA  believes  it  is  important 
to  stress  that  in  the  logging  industry 
head  protection  is  necessary  to  protect 
employees  not  only  from  falling  objects, 
but  also  from  flying  objects.  According 
to  the  WIR  survey,  14  percent  of  all 
injuries  reported  were  to  the  head  (Ex. 
2-1).  OSHA  believes  this  hazard  is 
present  especially  for  fellers,  chain  saw 
operators  and  persons  performing 
chipping  operations,  however,  there  are 
other  logging  operations  where  the 
potential  for  head  injury  also  exists. 

Eye  and  face  protection.  Paragraph 
(d)(l)(vii)  of  the  final  rule  requires  that 
each  employee  who  works  in  an  area 
where  there  is  a  potential  for  injury  due 
to  falling  or  flying  object  shall  wear  eye 
and  face  protection  meeting  the 
requirements  of  subpart  I  of  part  1910. 
This  provision  permits  logger-type  mesh 
screen  to  be  worn  when  the  employer 
demonstrates  it  provides  equivalent 
protection.  The  proposed  rule  also 
contained  these  provisions.  The  1978 
ANSI  standard  contained  a  similar 
requirement.  Eye  and  face  protection  is 
also  required  by  several  State  logging 
standards  (Ex.  2-18,  2-19,  2-22,  2-23, 
38K). 

Two  commenters  said  OSHA  should 
require  eye  protection  to  be  worn  only 
in  certain  situations  (Ex.  5—43  and  5- 
64).  One  commenter  stated: 

This  is  a  good  rule  for  some  logging 
activities,  such  as  felling,  bucking,  splicing, 
etc.;  however,  we  do  not  feel  that  this  is 
necessary  for  choker  setting  and  many 
machine  operators,  such  as  yarder,  loader, 
feller-bunchers  (Ex.  5-64). 

After  reviewing  the  evidence  in  the 
record,  OSHA  believes  that  a 
requirement  mandating  eye  and  face 
protection  is  necessary.  According  to 
the  WIR  survey,  13  percent  of  all 
injuries  reported  involved  the  eyes  and 
face  (Ex.  2-1).  In  the  final  rule,  OSHA 
is  requiring  only  that  such  protection  be 
worn  whenever  there  is  the  potential  for 
head  injury  due  to  falling  or  flying 
objects,  OSHA  agrees  with  the 
commenters  that  the  potential  for  eye 
and  face  injury  is  present  especially  for 
fellers,  buckers  and  chippers,  however, 
there  are  other  logging  operations  in 
which  the  potential  for  this  type  of 
injury  also  exists.  In  any  logging 
operations  when  there  is  no  danger  of 
being  struck  by  falling  or  flying  objects, 
eye  protection  is  not  required. 

Employers,  under  the  PPE  standard, 
will  have  to  conduct  a  hazard 
assessment  to  determine  when  and 
where  those  hazards  may  exist  in  the 
logging  workplace.  In  some  cases,  the 
presence  of  the  hazard  will  be  obvious 
(e.g.,  fellers  and  buckers).  In  other  cases. 
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working  conditions  may  be  such  that 
there  is  no  potential  for  injury  (e.g., 
yarder  operator  working  inside  an 
enclosed  cab). 

As  with  the  head  protection 
provision,  OSHA  has  retained  the  eye 
and  face  protection  provision  to  alert 
the  industry  that  falling  objects,  in 
addition  to  flying  objects,  are  a  hazard 
for  employees  in  the  logging  industry. 

First-Aid  Kits 

At  paragraph  (d)(2)  of  the  final  rule, 
OSHA  is  requiring  that  employers 
provide  first-aid  kits.  The  proposed 
standard  contained  this  provision.  First 
aid  kits  are  also  required  by  every  State 
Plan  State  logging  standard.  OSHA  did 
not  receive  any  comments  opposing  this 
requirement  in  ^neral. 

Paragraph  (d)(2)(i)  of  the  final  rule 
requires  that  first-aid  kits  be  at  each 
work  site  when  felling  is  being 
conducted,  at  each  landing  and  on  each 
employee  transport  vehicle.  The 
proposed  rule  stated  that  first-aid  kits  be 
provided  “at  the  work  site.”  Several 
commenters  said  that  OSHA  should 
define  the  term  “work  site”  (Ex.  5-39, 
5-53,  5-55,  5-63)  in  the  final  rule.  They 
also  said  that  having  kits  available  at  the 
landing  should  provide  adequate 
protection.  However,  another 
commenter  said  chain-saw  operators 
working  away  ft’om  the  landing  need 
first-aid  kits  and  should  each  be 
required  to  carry  a  small  first-aid  kit  that 
contains  supplies  to  stop  bleeding  (Ex. 
5-28). 

In  the  final  rule,  OSHA  has  clarified 
its  intention  regarding  having  first-aid 
kits  at  each  work  site.  First,  the  records 
shows  that  first-aid  kits  are  necessary  at 
each  work  site  when  felling  is  being 
conducted  and  not  just  at  landings. 
According  to  the  WIR  survey,  more  than 
one-half  of  all  injuries  occurred  at  the 
cutting  site,  while  only  one-fifth  of  the 
injuries  were  at  landings  (Ex.  2-1). 
OSHA  believes  that  immediate 
assistance  must  be  provided  for  injured 
cutters.  As  discuss^  above  in  the  Major 
Issues  section,  many  logging 
establishments  have  central  offices,  hut 
their  crews  are  performing  operations 
miles  fi^m  that  central  location.  OSHA 
has  received  testimony  that  cutting 
crews  are  often  spread  out  and  in 
remote  locations  (Ex.  5-34;  Tr.  OR  21). 
These  commenters  said  crews  are  often 
located  more  than  one-half  hour  away 
from  a  central  office  or  spread  across 
five  square  miles.  First-aid  kits  that 
require  that  much  time  to  access  are  of 
limited  value  to  an  injured  employee. 
When  an  injury  is  severe,  the  lack  of 
immediately  accessible  first-aid 
materials  and  trained  personnel  could 
result  in  permanent  disability  or  death. 


Therefore,  OSHA  is  requiring  that  first- 
aid  kits  be  provided  at  each  work  site 
where  trees  are  being  felled. 

Second,  OSHA  is  also  requiring  first- 
aid  kits  to  be  provided  at  each  landing. 

As  discussed  above,  one-fifth  of  all 
injuries  reported  in  the  WIR  survey 
occurred  at  landings  (Ex.  2-1).  First-aid 
kits  at  landings  are  also  necessary  to 
provide  assistance  to  other  injur^ 
employees,  such  as  those  on  skid  trails. 
According  to  the  WIR  survey,  nearly 
one-fifth  of  employees  injured  were  on 
skid  trails. 

Third,  OSHA  is  retaining  the 
requirement  from  the  proposed  rule  that 
first-aid  kits  be  provided  on  each  crew 
vehicle.  The  WIR  survey  indicates  that 
employees  are  injured  on  employer- 
built  roads  while  enroute  to  and  ftt)m 
work  sites  (Ex.  2-1).  One  commenter 
stated  that  requiring  first-aid  kits  on 
each  employee  transport  vehicle  could 
result  in  several  kits  being  at  each  work 
site  (Ex.  5-35).  Nothing  in  the  standard 
prohibits  an  employer  firom  using  the 
employee  transport  vehicle  kits  by  a 
felling  crew  during  the  workshift, 
provided  they  are  returned  to  the  crew 
vehicle  when  it  is  moved  at  the  end  of 
the  workshift. 

Paragraph  (d)(2)(i)  of  the  final  rule 
also  requires  that  the  employer,  in 
determining  the  appropriate  number 
and  contents  of  first-aid  kits,  to  consider 
the  degree  of  isolation  of  the  work  site, 
the  number  of  employees  at  the  work 
site  and  the  hazards  reasonably 
anticipated  at  that  work  site.  The  further 
a  crew  is  from  a  central  landing,  the 
more  crucial  a  first-aid  kit  is  for  that 
remote  crew.  For  example,  large  and 
well-supplied  first-aid  kits  are  needed 
where  crews  are  so  remotely  located 
that  rescue  units  (either  vehicles  or 
helicopters)  cannot  get  to  the  injured 
person  or  not  get  there  quickly.  When 
crews  are  very  small  and  located  close 
to  central  landings  smaller  kits  may  be 
adequate,  when  supplemented  by  kits  at 
central  landing  areas  that  contain  a 
more  comprehensive  supply  of  first-aid 
materials. 

Paragraphs  (d)(2)  (ii),  (iii)  and  (iv)  all 
deal  with  the  adequacy  of  the  contents 
of  first-aid  kits.  At  paragraph  (d)(2)(ii)  of 
the  final  rule,  OSHA  has  specified  that 
each  first-aid  kit  must  meet  certain 
minimum  content  requirements.  Those 
minimum  content  requirements  are 
delineated  in  mandatory  Appendix  A. 
OSHA  received  comments  urging  OSHA 
to  specify  the  contents  needed  for  an 
“adequately  supplied”  first-aid  kit  (Ex. 
5-21, 5-28, 5-50, 30).  These 
commenters  also  pointed  out  that 
several  State  logging  standards  specify 
minimum  first-aid  content  requirements 
(Ex.  2-18, 2-21,  2-22,  2-23,  38J,  38K). 


In  addition,  one  commenter  also 
provided  a  list  of  minimum  contents 
needed  for  logging  first-aid  kits.  Based 
on  these  comments  and  OSHA’s  expert 
judgment,  the  items  listed  in  Appendix 
A  are  the  type  necessary  for  dealing 
with  injur^  persons  in  remote  areas  of 
varying  climatic  conditions.  OSHA 
points  out  that  the  specified  contents 
are  minimally  adequate  for  a  small 
logging  crew  of  two  to  three  employees. 
Where  crews  are  larger,  additional  kits 
or  kits  with  more  supplies  may  be 
needed.  In  formulating  this  final  rule, 
OSHA  included  Appendix  A  (First-aid 
supplies)  and  Appendix  B  (First-aid 
training)  to  provide  the  employer  with 
a  definitive  means  of  determining  the 
adequacy  of  the  first-aid  kits  and  the 
training  that  employees  must  receive. 

OSHA  has  deleted  fi’om  the  final 
paragraph  the  proposed  requirement 
that  first-aid  kits  include  snake  bite  kits. 
OSHA  received  several  comments  about 
this  provision  (Ex.  5-7,  5-17,  5-29,  5- 
35,  5-42,  5-50,  5-51,  5-55,  5-67).  One 
commenter  said  this  requirement  should 
be  deleted  since  there  were  no 
poisonous  snakes  in  his  area  (Ex.  5-7). 
Other  commenters  said  that  some  snake 
bite  kits  were  not  effective  in  treating 
bites  or  that  they  are  outmoded  and  can 
do  more  damage  than  good  (Ex.  5-17,  5- 
29,  5-35,  5-42,  5-50,  5-51,  5-55,  5-67). 
For  example,  NIOSH  said  that  it  is 
possible  more  serious  injury  will  occur 
to  a  person  by  improper  use  of  a  snake 
bite  kit  (Ex.  5-42).  According  to  the 
Regional  Snake  Bite  Control  Center  at 
the  University  Medical  Center  in 
Cincinnati,  OH,  snake  bite  kits  should 
not  be  used  when  medical  treatment  is 
available  within  one  hour  of  the  bite 
(Ex.  5-42).  OSHA  has  determined  that, 
given  the  regional  differences  in  the 
logging  industry,  employers  should  be 
allowed  to  work  with  their  health  care 
rovider  to  determine  whether  a  snake 
ite  kit  is  necessary  and  what  kind  of  kit 
would  be  of  most  assistance  for  loggers 
working  in  that  area.  One  of  the  factors 
the  health  care  provider  should  consider 
is  how  far  particular  loggers  are  from 
medical  facilities  and'trained  medical 
personnel. 

Paragraph  (d)(2)(iii)  requires  a  health 
care  provider  to  review  and  approve 
annually  the  first-aid  kits  the  employer 
rovides,  both  as  to  the  adequacy  of  the 
it’s  contents  and  the  number  of  kits 
provided.  OSHA  has  added  this 
requirement  in  the  final  rule  for  several 
reasons.  First,  1910.151(b)  already 
requires  that  first-aid  kits  be  approved 
by  consulting  physicians.  OSHA  is 
aware  that  health  care  providers  in 
addition  to  physicians  are  qualified  to 
approve  first-aid  kits  and  OSHA  wants 
to  provide  flexibility  for  employers  in 
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meeting  this  requirement.  Second, 
1910.151(b)  only  requires  initial 
approval  of  first-aid  kits  rather  than 
periodic  approval.  However,  OSHA 
believes  that  a  periodic  review  of  first- 
aid  kits  is  necessary  and  appropriate  in 
the  logging  industry.  This  industry  is 
one  in  which  the  workplace  is  often  not 
near  medical  personnel,  infirmaries, 
clinics,  or  hospitals  that  are  best  able  to 
treat  logging  injuries.  Therefore,  it  is 
important  for  a  health  care  provider  to 
assess  the  contents  of  first-aid  kits  to  see 
that  they  contain  those  supplies  that 
will  provide  effective  assistance  for  an 
injured  worker. 

Once  the  kits  are  reviewed  and 
approved,  paragraph  (dK2)(iv)  requires 
the  employer  to  maintain  the  first-aid 
kits  in  accordance  with  the  approval 
conditions.  Employers  have  the  duty  to 
ensure  that  first-aid  kits  are  adequately 
supplied  and  replenished  as  necessary. 

In  addition,  the  employer  is  responsible 
for  assuring  that  kit  contents  are  usable, 
that  is,  there  is  no  spoilage  or  damage 
due  to  weather  conditions.  For  example, 
employers  need  to  periodically  check 
first-aid  supplies  to  ensure  that 
materials  are  still  in  clean  and  sterile 
condition. 

Seat  Belts 

At  paragraph  (d)(3)  of  the  final 
standard,  OSHA  is  requiring  the 
provision  of  seat  belts  for  the  operator 
of  any  vehicle  or  any  machine  equipped 
with  ROPS  or  FOPS  and  the  use  of  seat 
belts  by  the  vehicle  and  machine 
operator  and  passengers.  The  pulpwood 
logging  standard  required  the  provision 
of  seat  belts  on  mobile  equipment,  but 
did  not  require  the  use  of  seat  belts  by 
operators  and  passengers.  The  proposed 
rule  required  both  the  provision  and  use 
of  seat  belts  by  tractor,  equipment  and 
personnel  transport  operators.  In 
addition,  the  proposed  rule  allowed  an 
exception  to  using  seat  belts  when  the 
employer  had  “reasonable  cause  to 
believe  that  safety  of  the  operator  is 
jeopardized  by  wearing  a  seat  belt.”  The 
1978  ANSI  logging  standard  required 
logging  machines  to  be  equipped  with 
seat  belts.  All  State  logging  standards 
also  require  the  use  of  seat  belts  by 
operators  and  passengers  of  machines 
and  vehicles. 

OSHA  received  many  comments  on 
the  use  of  seat  belts  (Ex.  5-17,  5-19,  5- 
22,  5-35,  5-39,  5-45,  5-51,  5-54,  Tr. 

Wl  79, 113, 183,  213).  The  West 
Virginia  Forestry  Association 
recommended  expanding  the  seat  belt 
requirement  to  require  seat  belts  be 
installed  and  used  in  all  personnel 
transport  vehicles  because  West  Virginia 
did  not  have  a  state  seat  belt  law  (Ex. 
5-4).  Other  commenters  also 


recommended  that  OSHA  not  permit 
any  exceptions  to  the  use  of  seat  belts 
(Ex.  5-17,  5-22,  5-27,  Tr.  Wl  183,  213). 
One  commenter  reasoned  that  any 
exception  would  invite  widespread 
abuse  and  seriously  weaken  OSHA’s 
field  enforcement  capability  (Ex.  5-22). 
However,  other  commenters  said  that 
seat  belts  should  not  be  required 
because  they  would  unduly  restrict 
operators,  would  result  in  greater  injury 
if  an  object  entered  the  operator  area 
(i.e.,  “jillpoke”),  and  would  be 
hazardous  for  employees  operating 
machines  on  steep  terrain  (Ex.  5-35,  5- 
45:  Tr.  Wl  79, 113,  OR  31-2,  83, 120, 
181). 

After  reviewing  the  comments  in  the 
record  and  the  available  accident  data, 
OSHA  has  decided  in  the  final  rule  to 
eliminate  the  seat  belt  exception  for 
several  reasons.  First,  the  record  shows 
that  use  of  seat  belts  would  save  lives 
in  the  logging  industry  (Ex.  4-129).  A 
State  of  Washington  study  also  reported 
12  loggers  killed  in  rollover  accidents 
from  1977-83  (Ex.  4-129).  All  12  of 
those  employees  were  crushed  by  the 
machine  when  they  were  thrown  Irom 
the  cab.  This  study  concluded  that  all  of 
those  deaths  might  have  been  prevented 
if  the  employees  involved  had  been 
wearing  seat  belts  because  the  ROPS 
and  FOPS  were  still  intact  when  the 
machine  came  to  a  rest.  This  study  also 
concluded  that  eliminating  exemptions 
on  seat  belt  use  would  save  lives  in  the 
logging  industry. 

Second,  the  record  does  not  support 
the  view  that  the  operator’s  risk  of  being 
injured  by  a  jillpoke  entering  the  cab  is 
greater  than  the  risk  of  injury  from  not 
wearing  seat  belts.  Of  the  105  logging 
fatalities  reported  to  OSHA  between 
1985  and  1990,  only  one  was  caused  by 
a  jillpoke  (Ex.  4-65).  On  the  other  hand, 
7  fatalities  occurred  during  machine 
rollover  accidents  when  either  the 
machine  operator  or  a  rider  was  thrown 
from  the  machine  and  crushed  because 
he  was  not  wearing  a  seat  belt.  NIOSH 
said  that  80  deaths  occurred  due  to 
logging  machine  rollovers  from  1980-85 
(Ex.  5—42).  The  State  of  Washington 
study  indicated  that  12  loggers  were 
killed  in  machine  rollover  accidents  and 
no  machine  operators  were  killed 
during  that  period  because  of  jillpokes 
(Ex.  4-129).  California  OSHA  also 
testified  that  their  experience  has  been 
that  the  jillpoke  hazard  is  far 
outweighed  by  the  hazard  of  rollovers 
(Ex.  9-12).  They  provided  examples  of 
logging  accidents  in  which  the 
employee  would  not  have  died  or  been 
injured  if  he  had  been  wearing  a  seat 
belt. 

Third,  OSHA  has  dealt  directly  with 
the  hazard  of  jillpokes  in  the  final  rule. 


The  final  rule  requires  that  all  operator 
cabs  be  equipped  with  screening  or 
other  material  that  will  prevent  objects 
from  penetrating  the  cab.  This 
requirement  is  expected  to  prevent 
jillpoke  injuries,  therefore  the  seat  belt 
exception  is  not  necessary. 

Fourth,  OSHA  agrees  with 
commenters  that  there  should  be  no 
exception  to  the  seat  belt  requirement 
for  mobile  machine  operators,  especially 
those  who  operate  on  steep  terrain. 
Mobile  logging  machines  are  operated 
on  unlevel  ground  and  steep  terrain 
where  it  is  well-recognized  that 
machine  rollover  and  tipover  is  a 
primary  danger.  Seat  belts  will  restrain 
the  operator  in  the  cab  and  its  protective 
structure  rather  than  allowing  tlie 
operator  to  try  to  jump  free.  In  most 
instances,  when  the  operator  tries  to 
jump  ft«e  he  is  pinned,  crushed  or  hit 
by  the  machine,  ROPS/FOPS  or 
overhead  guard.  Finally,  OSHA  notes 
that  seat  belts  have  been  designed  that 
keep  operators  restrained  within  the  cab 
in  the  event  of  a  rollover  or  tipover, 
while  at  the  same  time  providing  them 
with  maximum  movement  within  the 
cab.  One  commenter  said  these  seat 
belts,  which  resemble  carnival 
harnesses,  have  been  designed  by  the 
Forest  Engineering  Research  Institute  of 
Canada  (Ex.  32).  These  seat  belts  would 
meet  the  requirements  of  this  section 
while  addressing  the  concerns  raised  by 
the  commenters. 

Paragraph  (d)(3)(iii)  of  the  final  rule 
requires  that  each  employee  fasten  the 
seat  belt  securely  and  tightly  so  that  the 
employee  is  restrained  in  the  vehicle  or 
machine  cab  in  the  event  of  an  accident. 
Evidence  in  this  record  (Ex.  5-35;  Tr. 

W2  190)  indicates  that  employees 
frequently  keep  their  seat  belts  loose  in 
order  to  move  in  the  cab  more  easily. 
However,  if  the  machine  rolls  over,  the 
loose  seat  belt  may  not  be  effective  in 
keeping  the  operator  in  the  cab.  In  such 
cases,  the  operator  may  be  thrown  ft-om 
the  cab  and  pinned  or  crushed  by  the 
machine  because  the  seat  belt  was  too 
loose  to  keep  the  operator  fully 
contained  in  the  cab. 

Paragraph  (d)(3)(iv)  of  the  final  rule 
requires  that  machine  seat  belts  meet 
the  requirements  of  the  Society  of 
Automotive  Engineers  standard  (SAE 
J386  June  1985)  for  seat  belts  for 
construction  machines.  This 
incorporation  by  reference  of  SAE  J386 
June  1985,  has  been  approved  by  the 
Office  of  the  Federal  Register,  in 
accordance  with  the  requirements  of  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  The 
final  rule  has  been  revised  to  reflect  this 
approval  and  provides  the  requisite 
information  regarding  access  to  the  text 
of  SAE  J386,  June  1985.  This  provision 
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updates  the  proposed  standard  to 
incorporate  the  latest  SAE  seat  belt 
standard.  There  were  no  comments 
opposing  this  provision. 

Paragraph  (a)(3Mv)  of  the  final  rule 
requires  employers  to  assure  that  seat 
belts  are  not  removed  from  any  vehicle 
or  machine.  This  paragraph  also 
requires  the  employer  to  replace  the 
missing  seat  belts  if  seat  belts  were 
install^  in  the  vehicle  or  machine  at 
the  time  of  manufacture  and  have 
subsequently  been  removed.  OSHA  is 
aware  that  seat  belts  are  removed  from 
machines  because  operators  do  not  like 
to  wear  them.  OSHA  is  requiring  the 
replacement  of  seat  belts  because  the 
Agency  believes  they  are  essential  in 
protecting  machine  and  vehicle 
operators  from  being  killed  or  seriously 
injured  in  accidents. 

Paragraph  (d)(3)(vi)  of  the  final 
standard  requires  employers  to  assure 
that  seat  belts  are  maintained  in  a 
serviceable  condition.  Employers  have 
the  duty  to  ensure  that  seat  bells  are 
functioning  properly  and  are  not 
damaged.  The  standard  also  requires 
inspection  of  seat  belts  as  part  of  the 
general  machine  and  veliicle  inspection 
required  at  the  start  of  each  workshift. 
(See  discussion  of  maintenance  in 
paragraphs  (f)  and  (g)). 

Fire  Extinguishers 

At  paragraph  (d)(4)  of  the  final  rule, 
OSHA  is  requiring  employers  to  provide 
and  maintain  a  portable  fire 
extinguisher  on  each  machine  and 
vehicle.  The  extinguisher  must  meet  the 
requirements  of  subpart  L  of  part  1910. 
The  pulp  wood  logging  and  proposed 
standards  required  a  fire  extinguisher  at 
locations  where  machines  and  vehicles 
are  l^ing  operated. 

Several  commenters  urged  OSI  LA  to 
limit  this  requirement  (Ex.  5-21,  5-36, 
5-39).  Two  of  Uiese  commenters  said 
that  fire  extinguishers  should  only  be 
required  on  heavy  equipment  and  at 
refueling  stations  (Ex.  5-21,  5-36).  The 
other  commenter  said  fire  extinguishers 
should  only  be  required  during  forest 
fire  seasons. 

OSHA  has  decided  in  the  final  rule  to 
require  extinguishers  on  eai:h  machine 
and  vehicle  for  several  reasons.  First, 
repeatedly  in  this  rulemaking 
commenters  have  requested  that  OSHA 
more  clearly  define  what  constitutes  a 
“work  site,”  an  “operating  area,”  or  a 
“work  area.”  OSHA ’s  intention  in  the 
proposed  rule  was  that  a  fire 
extinguisher  be  located  where  each 
machine  and  vehicle  is  operated, 
including  areas  where  they  are  refueled. 
OSHA  believes  that  requiring  the  fire 
extinguisher  be  located  on  each 
machine  most  clearly  conveys  the 


Agency’s  intention  that  the  fire 
extinguisher  move  with  the  machine  or 
vehicle  as  it  is  operated  and  refueled. 

Second,  the  potential  for  fire  is  a 
major  coiKem  in  this  industry  (Ex  5- 
20).  It  is  important  that  extinguishers  be 
immediately  available  so  that  a  fire  can 
be  extinguished  before  it  goes  out  of 
control  and  endangers  employees  and 
the  forest.  A  fire  extinguisher  that  is 
located  at  a  landing  where  the  machine 
begins  its  operation,  may  be  of  no  use 
when  the  machine  is  miles  away  from 
the  landing  picking  up  a  load. 

Third,  one  of  the  areas  where  the 
potential  for  fire  is  great  is  during 
refueling  of  the  machine.  However,  the 
proposed  standard  only  required  the 
extinguisher  to  be  located  where 
machines  and  vehicles  were  being 
operated  and  did  not  address  refueling 
directly.  If  the  extingui-sher  remains 
with  the  machine  or  vehicle,  it  will  be 
there  to  protect  against  fire  hazards 
during  refueling. 

Fourth,  OSHA  is  aware  that  in  many 
industrial  settings,  the  extinguisher  is 
already  mounted  on  the  marine  or 
vehicle  so  that  it  is  immediately 
accessible  when  a  fire  occurs.  Therefore, 
OSHA  does  not  believe  complying  with 
this  requirement  will  pose  a  significant 
burden  on  the  employer. 

Environmental  Conditions 

At  paragraph  (d)(5)  of  the  final  rule, 
OSHA  is  requiring  that  all  work  be 
stopped  and  that  each  employee  move 
to  a  place  of  .safety  when  environmental 
conditions  may  endanger  an  employee 
in  the  performance  of  their  job.  This 
provision  also  specifies  that  hazardous 
environmental  conditions  include,  but 
are  not  limited  to,  electrical  storms,  high 
winds,  heavy  rain  or  snow,  extreme 
cold,  dense  fog,  fires,  mudslides,  and 
darkness.  The  pulpwood  logging  and 
proposed  rules  contained  a  similar 
provision,  however,  it  only  specifically 
identified  electrical  storms  and  high 
winds.  The  1978  ANSI  logging  standard 
also  contained  a  similar  requirement 
and,  in  addition,  required  logging 
operations  to  cease  when  visibility  is 
inadequate,  unless  artificial  lighting  is 
provided.  All  State  logging  standard, 
except  the  State  of  Alaska,  have 
provisions  requiring  work  to  cease  when 
environmental  conditions  are  hazardous 
to  employees. 

OSHA  received  several  comments  on 
this  provision  (Ex.  5-50,  .5-51,  5-55,  5- 
66;  Tr,  VVl  139).  Some  of  these 
commenters  recommended  expanding 
the  conditions  listed  in  this  provLsion. 
These  commenters  also  said  logging 
should  be  stopped  when  darkness 
impairs  visual  ability,  unless  artificial 
light  is  provided.  One  commenter  said 


they  do  not  allow  their  employees  to 
work  in  blowing  snow,  extreme  cold  or 
winds  (Ex.  5-51).  Another  commenter 
said  OSHA  should  specify  that  the  work 
stoppage  requirement  should  be  limited 
to  only  that  work  that  is  affected  by  the 
environmental  conditions  (Ex.  5-55;  Tr. 
W1  139). 

OSHA  does  not  believe  it  is  possible 
to  delineate  each  and  every 
environmental  condition  that  would 
necessitate  termination  of  work  and 
moving  employees  to  a  place  of  safety. 
OSHA  is  aware  that  the  employer’s 
judgment  will  be  essential  in  carrying 
out  this  provision  in  the  various 
environmental  conditions  that  affect 
different  regions  of  this  industry. 
However,  the  criteria  that  must  form  the 
basis  of  the  employer’s  assessment  is 
uniform — when  a  reasonable  employer 
would  believe  that  environmental 
conditions  may  endanger  employees 
perfonning  a  specific  job  or  operating  a 
specific  piece  of  equipment,  work  must 
stop  and  the  employees  must  move  to  a 
place  of  safety.  For  example,  darkness 
may  prevent  a  feller  from  accurately 
assessing  the  distance  between  occupied 
work  areas  or  the  condition  of  the  tree 
to  be  cut  (e.g.,  loose  bark,  damaged 
trunk  or  limbs).  If  the  feller  is  not  able 
to  properly  assess  these  conditions,  he 
may  endanger  himself  and  others  in  the 
area.  Therefore,  work  would  have  to 
stop  unless  artificial  light  were  available 
to  alleviate  the  danger. 

Another  element  of  the  determination 
as  to  whether  an  environmental 
condition  may  endanger  an  employee  is 
the  particular  job  being  performed  and  - 
the  tools  of  that  job.  For  example,  dense 
fog  may  endanger  a  feller  because  they 
may  not  be  able  to  see  the  top  of  the  tree 
and  accurately  judge  its  lean.  If  such 
conditions  exist,  felling  must  be 
stopped.  However,  fog  may  not 
necessarily  endanger  employees  who 
are  loading  transport  vehicles  at  a 
landing.  In  that  case,  the  employees 
might  still  be  able  to  perform  their  job 
under  such  conditions. 

Work  Areas 

At  paragraph  (d)(6)  of  the  final  rule, 
OSHA  is  requiring  that  work  areas  be  so 
organized  and  spaced  that  the  actions  of 
one  employee  will  not  create  a  hazard 
for  any  other  employee.  This  paragraph 
also  requires  that  each  employee  work 
in  a  position  or  location  that  is  within 
visual  or  audible  contact  with  another, 
employee.  These  provisions  were 
adopted  from  the  proposed  standard. 

The  pulpwood  logging  and  1978  ANSI 
logging  standards  also  recommended  a 
two  tree-length  distance  between  work 
areas.  Requirements  similar  to  the  final 
rule  exist  in  various  State  logging 
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standards  (Ex.  2-1“^,  2-18,  2-19,  2-20, 
2-21,  2-22,  2-23,  38J,  38K). 

At  paragraph  (d)(6)(ii)  of  the  final 
rule,  OSHA  is  requiring  that  work  areas 
be  assigned  so  that  trees  cannot  fall  into 
adjacent  occupied  work  areas.  This 
provision  also  requires  that  the  distance 
between  adjacent  occupied  work  areas 
be  at  least  two  tree  lengths  of  the  trees 
being  felled.  The  proposed  rule  and  the 
1978  ANSI  logging  standard  contained 
similar  requirements. 

OSHA  received  comments  supporting 
this  provision  (Ex.  5-29,  5-41,  5-67,  5- 
70;  Tr.  VV2  163).  These  commenters  said 
that  two  tree  lengths  is  already  used  in 
the  industry  to  ensure  safe  spacing  of 
work  areas.  Some  commenters, 
however,  said  that  the  provision  should 
be  'imited  (Ex.  5-28,  5-36,  5-39,  5-44, 
5^9,  S-53,  5-54,  5-63,  5-74  through  5- 
92),  One  commenter  said  OSHA  should 
require  minimum  spacing  requirements 
only  when  physical  control  of  the 
timber  was  impredictable,  such  as 
felling  and  skidding  (Ex.  5-28).  Other 
commenters  recommended  that  the 
requirement  be  limited  to  slopes  that  are 
greater  than  25  or  35  percent  (Ex.  5-21, 
5-36,  5-39,  5-63). 

The  purpose  of  these  requirements  is 
to  protect  employees  in  adjacent 
occupied  work  areas  from  being  hit  by 
misdirected  trees.  One  of  the  major 
causes  of  injury  in  the  logging  industry 
is  being  hit  by  a  tree.  According  to  the 
WIR  survey,  almost  one-quarter  of  all 
those  injured  were  hit  by  a  tree  (Ex.  2- 
1).  The  State  of  Washington  study 
showed  that  more  than  65  percent  of  all 
employees  were  killed  when  they  were 
hit  by  a  tree  or  log  (Ex.  4-129).  In 
addition,  the  study  showed  that  almost 
nine  percent  of  that  reported  fatalities 
resulted  from  an  employee  being  hit  by 
a  tree  being  felled  by  another  employee 
(Ex.  4-129). 

Employees  can  be  hit  by  a  tree  that 
falls  in  the  wrong  direction  or  by  one 
that  rolls  or  slides  dovm  sloping  terrain. 
There  is  no  dispute  that  there  is 
increased  difficulty  in  directional  felling 
on  unlevel  terrain.  OSHA  believes  that 
these  work  spacing  requirements  in  the 
final  rule  will  help  to  prevent  these 
types  of  accidents.  Moreover,  adopting 
any  of  the  limitations  that  the 
commenters  proposed  would  still  leave 
employees  exposed  to  other  foreseeable 
hazards.  Since  the  two  tree-length 
distance  has  become  accepted  practice 
in  the  industry,  it  appears  that  industry 
itself  recognizes  the  need  for  a 
minimum  work  spacing  requirement 
and  that  the  provision  should  not  prove 
overly  burdensome  for  any 
establishments  in  the  industry. 

In  paragraph  (d)(6)(ii)  of  the  final  rule 
OSHA  is  also  requiring  that  employers 


assess  conditions  to  determine  whether 
additional  spacing  between  adjacent 
occupied  work  areas  is  necessary.  Some 
of  the  conditions  that  employers  must 
examine  include  the  degree  of  slope,  the 
density  of  the  growth,  the  height  of 
trees,  the  soil  structure,  and  other 
hazards  reasonably  anticipated  at  that 
work  site.  This  paragraph  also  requires 
that  additional  distance  be  maintained 
between  adjacent  occupied  work  areas 
on  any  slope  where  rolling  or  sliding  of 
logs  is  reasonably  foreseeable.  These 
provisions  were  also  contained  in  the 
proposed  rule  and  in  various  State 
logging  standards  (Ex.  2-17,  2-18,  2-19, 
2-20,  2-22,  38),  38K).  The  1978  ANSI 
logging  standard  also  contained  a 
similar  requirement. 

Some  commenters  said  greater 
distance  should  only  be  required  when 
the  slope  is  greater  than  25  or  35  percent 
(Ex.  5-21,  5-36,  5-39,  5-63).  These 
commenters,  however,  did  not  provide 
any  information  on  why  such  a 
limitation  would  provide  adequate 
protection  for  employees.  OSHA  does 
not  agree  that  greater  distance  may  only 
be  necessary  on  such  steep  slopes. 

OSHA  believes  there  is  a  potential  for 
trees  and  logs  to  roll  and  slide  on  lesser 
slopes  when  conditions  such  as  snow 
and  ice  accumulation  or  wet  soil  are 
present.  Therefore,  OSHA  does  not 
believe  that  adequate  protection  would 
be  provided  if  the  commenters’ 
recommendation  were  adopted. 

Other  commenters  said  that  a  greater 
distance  on  slopes  should  not  be 
required  when  employees  are  working 
to  the  side  of  each  other,  pointing  out 
that  the  Alaska  logging  standard  allows 
this  (Ex.  5-74  through  5-92).  OSHA 
believes  that  the  final  standard  is 
consistent  with  the  Alaska  logging 
standard.  The  final  rule  only  requires 
that  a  greater  distance  is  required  on  any 
slope  where  rolling  or  sliding  of  trees  or 
logs  is  reasonably  foreseeable.  Nothing 
in  the  final  rule  requires  a  greater 
distance  on  slopes  when  there  is  no 
danger  that  an  employee  could  be  hit  by 
a  rolling  or  sliding  log.  For  example, 
when  employees  work  side  by  side  on 
a  sloj>e,  rather  than  uphill  and  downhill 
from  each  other,  there  is  no  danger  that 
the  employee  will  be  injured  by  a 
rolling  log. 

At  p^agraph  (d)(6)(iii),  OSHA  is 
requiring  that  each  employee,  without 
exception,  be  located  within  visual  or 
audible  contact  of  another  worker.  This 
provision  must  be  read  in  conjunction 
with  the  requirements  in  paragraph 
(d)(7)  specifying  what  methods  of 
audible  contact  may  be  used  (i.e.,  not 
chain-saw  engine  noise).  This 
requirement  parallels  the  proposed 
standard,  however  the  proposed  rule 


did  not  apply  this  requirement  to  motor 
vehicle  operators,  watchmen  and  other 
single  employee  assignment  jobs.  The 
pulpwood  logging  standard  required 
that  employees  work  within  the  vocal 
range  of  other  loggers  but  also  allowed 
employers  to  use  an  alternative 
procedure  that  provided  for  periodic 
checks  of  employee  welfare. 

Much  of  the  comment  on  this 
requirement  has  already  been  discussed 
in  the  Major  Issues  section  above.  Some 
commenters  opposed  various  aspects  of 
this  provision  (Ex.  5-29,  5-36,  5-39,  5- 
49,  5-53,  5-54,  5-67,  5-70,  5-74 
through  5-92;  Tr.  Wl  65).  One 
commenter  recommended  allowing 
manual  fellers  to  be  out  of  contact  with 
other  employees,  such  as  skidder 
operators,  for  up  to  20  minutes  (Ex.  5- 
54).  This  commenter  said  that  was  the 
amount  of  time  necessary  to  transport  a 
load  to  the  landing  and  return  to  the 
cutting  area.  However,  the  commenter 
has  not  provided  any  information  or 
data  to  support  why  such  an  exception 
would  still  allow  for  adequate 
protection  for  fellers.  OSHA  does  not 
believe  that  permitting  periods  of  time 
in  which  contact  is  not  maintained  will 
provide  adequate  protection  for 
employees.  A  chain-saw  operator  who 
severely  cuts  himself  could  bleed  to 
death  within  20  minutes. 

Other  commenters  opposed  this 
provision  because  it  would  be  difficult 
to  comply  with  this  requirement  and 
maintain  the  required  two  tree-length 
separation  between  adjacent  work  areas 
(Ex.  5-29,  Tr.  Wl  pg  65).  For  several 
reasons,  OSHA  believes  employers  will 
be  able  to  comply  with  both 
requirements.  First,  this  paragraph 
requires  each  employee  to  be  within 
visual  or  audible  contact  with  “another” 
employee.  It  does  not  require  that  the 
person  with  whom  contact  is 
maintained  be  in  an  adjacent  work  area. 
Second,  the  provision  requiring  at  least 
two  tree-length  spacing  between 
adjacent  occupied  work  areas  is 
intended  to  prevent  trees  from  falling 
from  one  work  area  into  another.  The 
purposes  of  a  visual  or  audible  contact 
is  to  provide  a  method  for  employees  to 
remain  in  contact  in  case  of  an 
emergency  (e.g.,  a  chain-saw  operator 
requesting  first  aid  after  being  cut  by  the 
saw,  an  employee  alerting  others  of 
severe  weather  approaching).  Therefore, 
if  employees  are  provided  with  radio 
communication,  it  would  be  possible  for 
employees  whose  work  areas  are  spaced 
far  apart  to  maintain  contact  with  each 
other. 

Third,  as  discussed  above  in  the 
issues  section,  the  final  rule  does  not 
require  that  visual  contact  be 
maintained.  Instead,  audible  contact 
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may  be  maintained  by  the  use  of  horns, 
whistles  or  radio  communication.  As 
such,  employees  can  be  great  distances 
from  each  other  and  still  remain  in 
contact  satisfying  the  requirements  of 
this  provision.  Fourth,  OSHA  is  also 
aware  that  many  logging  establishments 
are  currently  using  radio 
communication  to  maintain  contact, 
that  is  the  best  evidence  of  its 
effectiveness. 

As  stated  above,  in  this  paragraph 
OSHA  has  eliminated  all  proposed 
exceptions  to  the  requirement  of 
maintaining  contact  with  another 
employee.  As  discussed  above  in  the 
Major  Issues  section,  OSHA  has 
eliminated  the  proposed  exceptions  for 
several  reasons.  First,  various  State 
standards  do  not  include  an  exception 
to  the  contact  requirement  (Ex.  2-17,  2- 
18,  2-19,  2-20,  2-21,  2-22,  38],  38K). 
Second,  several  commenters  supported 
the  proposal  that  all  employees  remain 
in  contact  and  indicated  that  they  do 
maintain  contact  with  all  employees, 
including  employees  in  single  employee 
assignments,  via  radio  and  telephone 
(Ex.  5-74  through  5-92).  As  a  result, 
these  commenters  suggested  the 
exceptions  may  no  longer  be  necessary 
(See  also.  Ex.  5-33).  These  commenters 
also  reasoned  that  all  employees, 
including  mobile  machine  operators 
performing  single  employee 
assignments,  need  a  method  of 
summoning  help  in  an  emergency. 

OSHA  agrees  with  these  commenters. 
The  Agency  believes  that  the  contact 
requirement  will  help  to  provide 
prompt  assistance  to  all  employees  who 
are  injured  or  are  otherwise  in 
emergency  situations.  As  discussed 
above  in  the  Major  Issues  section,  with 
the  advent  of  radio  communication,  it  is 
feasible  to  maintain  contact  with 
workers  performing  single  employee 
assignments. 

OSHA  notes  that  it  is  implied  in  this 
provision  that  not  only  will  means  for 
contact  be  provided,  but  also  that 
contact  will  be  maintained  wnth  each 
employee.  All  but  one  State  logging 
standard  require  check-in  systems  to 
assure  that  contact  is  maintained  (Ex.  2- 
17,  2-18,  2-19,  2-20,  2-21,  38J,  38K).  In 
addition,  several  commenters  say  they 
have  initiated  check-in  systems  to 
assure  that  employees  working  in 
remote  locations  are  all  right. 

At  paragraph  (d)(6)(iv)  of  the  final 
rule,  OSHA  is  requiring  the  employer  to 
account  for  each  employee  at  the  end  of 
the  workshift.  OSHA  has  adopted  this 
provision  from  the  pulpwood  logging 
and  the  proposed  standards.  The  1978 
ANSI  logging  standard  also  contained  a 
similar  requirement.  Several  State 
logging  standards  also  require  check-in 


systems  at  the  end  of  the  workshift  to 
ensure  no  employees  are  left  in  the 
woods  (Ex.  2-17,  2-18,  2-19,  2-20, 

38K).  Several  commenters  said  that  it 
was  not  necessary  for  small  felling  and 
bucking  crews  to  be  accounted  for  by 
anyone  other  than  the  crew  members 
(Ex.  5-21,  5-36,  5-39,  5-53,  5-63).  In 
response,  OSHA  points  out  that  nothing 
in  the  final  rule  would  prevent  the 
employer  from  allowing  a  crew 
supervisor,  for  example,  to  account  for 
the  rest  of  the  crew  at  the  end  of  the 
workshift.  In  such  cases,  the  employer 
is  responsible  for  establishing  and 
enforcing  a  regular  system  whereby 
there  is  a  check  on  each  employee  at  the 
end  of  the  workshift.  The  most 
important  thing  is  that  no  employee  is 
unaccounted  for  at  the  close  of  the  shift. 
As  with  the  contact  requirement,  OSHA 
believes  that  this  provision  will  help  to 
assure  timely  assistance  to  employees  in 
emergencies. 

In  addition,  end  of  shift  accounting 
offers  several  other  benefits  to  the 
employer  and  employee.  First,  the 
employer  can  remain  appraised  of  the 
progress  made  on  the  job  during  the  last 
workshift.  Second,  any  hazardous 
conditions  that  were  not  contemplated 
during  pre-shift  meetings  with 
employees  can  be  relayed  to  the 
employer  for  dissemination  to  other 
employees.  Third,  unserviceable  tools 
and  machines  can  be  reported  to  the 
employer  so  that  replacements  can  be 
obtained  or  repairs  can  made  before  the 
next  workshift.  Therefore,  OSHA  has 
retained  this  provision  in  the  final 
standard. 

Several  commenters  said  this 
provision  would  interfere  with 
contracting  situations  when  the  logger  is 
an  independent  contractor  (Ex.  5-21,  5- 
23,  5-36,  5-53,  5-55,  5-63).  However, 
they  did  not  provide  any  evidence  as  to 
how  this  provision  might  conflict  with 
contracting  agreements. 

Signaling  and  Signal  Equipment 

At  paragraph  (d)(7)(i)  of  this  final 
rule,  OSHA  is  requiring  that  hand  or 
audible  signals  such  as  whistles,  horns, 
or  radios,  be  utilized  w'henever  noise, 
distance  or  other  factors  prevent  clear 
understanding  of  normal  voice 
communications  between  employees. 
Paragraph  (d)(7)(ii)  prohibits  the  use  of 
engine  noise,  such  as  from  chains  saws, 
as  a  means  of  maintaining  contact. 

These  provisions  supplement  and 
support  the  requirement  for  the 
maintenance  of  audible  or  visual  contact 
contained  in  paragraph  (d)(6)(iii).  The 
proposed  rule  also  contained  a  contact 
requirement.  However,  it  would  not 
have  prohibited  the  use  of  chain-saw 
noise  as  a  means  of  signaling.  The  1978 


ANSI  logging  standard  also  contained  a 
requirement  similar  to  the  proposed 
rule.  Several  State  logging  standards 
also  prohibit  the  use  of  chain-saw  noise 
as  a  signaling  device  (Ex.  2-22,  2-23, 
38K).  The  Washington  State  logging 
standard  requires  fellers  to  carry 
whistles,  which  are  to  be  used  for  no 
other  purpose  than  to  summon  help  (Ex. 
2-22,  5-7). 

OSHA  received  many  comments  on 
this  provision  opposing  the  prohibition 
of  chain-saw  noise  as  a  signaling  device, 
that  have  been  discussed  above  in  the 
Major  Issues  section.  Other  commenters 
supported  the  provision,  focusing  their 
comments  on  allowing  communication 
devices  such  as  telephones  and  radios 
in  the  final  rule  (Ex.  5-54,  5-70,  7-74; 

Tr.  W2  197).  One  of  these  commenters 
supported  the  provision  because  the  use 
of  electronic  communication,  such  as 
citizen  band  radios,  makes  controlling 
trainees  easier  (Tr.  W2  197).  Another 
commenter  supported  the  use  of 
whistles  for  signalling  because  they 
produce  a  very  unusual  sound  in  the 
woods  that  can  be  heard  for  a  great 
distance  (Ex.  5-7). 

In  general,  there  are  two  principal 
safety-related  needs  for  a  signalling 
system  in  logging  operations.  The  first  is 
for  the  maintenance  of  communication 
between  employees  working  in  adjacent 
occupied  work  areas,  both  to  warn  other 
employees  of  potential  hazardous 
situations  and  to  summon  help  in  an 
emergency.  The  second  need  for  a 
signaling  system  is  to  provide  guidance 
to  the  operators  of  machines  and 
vehicles,  such  as  cranes  and  other 
material  handling  machines,  when  work 
site  conditions  prevent  operators  from 
seeing  and  controlling  the  operation. 

For  example,  if  a  crane  is  used  to  move 
a  load  from  below  an  overhang  such  as 
a  cliff,  a  signal  person  might  be  needed 
to  observe  the  load  and  to  signal  the 
crane  operator  when  and  how  to  move 
the  load. 

As  discussed  above  in  the  Major 
Issues  section,  paragraph  (d)(7)(ii)  of  the 
final  rule  prohibits  the  use  of  engine 
noise  as  a  signaling  device.  This 
paragraph  does  permit  other  locally  and 
regionally  recognized  signals  to  be  used. 
This  provision  has  been  adopted  from 
the  proposed  rule  and  the  1978  ANSI 
logging  standard.  OSHA  did  not  receive 
any  comments  opposing  the  use  of 
locally  or  regionally  recognized  signals, 
therefore,  the  Agency  has  retained  this 
provision  in  the  final  rule. 

At  paragraph  (d)(7)(iii)  of  the  final 
rule,  OSHA  has  added  a  provision 
requiring  that  only  designated  persons 
give  signals  except  in  an  emergency. 
The  proposed  rule  and  the  1978  ANSI 
logging  standard  also  contained  this 
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requirement.  Several  State  standards 
also  require  that  only  designated 
persons  give  signals  (Ex.  2-18,  2-21,  2- 
22,  38K).  As  defined  in  this  standard,  a 
designated  person  is  one  who  has  the 
necessary  knowledge,  training  and 
experience  to  perform  specific  job  tasks. 
OSHA  did  not  receive  any  comments 
opposing  this  provision. 

OSHA  has  included  this  provision  in 
the  final  rule  for  several  reasons.  First, 
OSHA  believes  that  the  signaling  system 
should  be  included  in  the  employer’s 
training-program  so  that  employees  who 
are^called  upon  to  act  as  signal  persons 
will  know  how  to  signal  appropriately. 
This  is  especially  important  when  an 
employee  performs  signaling  to  assist 
with  the  safe  operation  or  movement  of 
a  machine  or  load.  It  is  also  important 
that  employees  know  the  appropriate 
signals  in  the  event  that  help  must  be 
summoned.  The  employee  requiring 
help  needs  to  know  what  means  are  to 
be  used  to  communicate  the  necessary 
information  and  how  to  use  those  means 
of  communication  properly.  In  addition, 
other  employees  must  be  trained  in 
what  they  should  listen  for  so  they  can 
avoid  potential  hazards  or  provide 
assistance.  Second,  OSHA  believes  that 
employees  without  the  necessary 
training  should  not  be  permitted  to  act 
as  a  signal  person  for  assisting  with  the 
operation  and  movement  of  machines 
and  loads.  When  the  signal  person  has 
not  been  adequately  trained,  the  risk  of 
harm  to  the  signal  person,  the  machine 
operator  and  other  employees  in  the 
vicinity  is  great.  Third,  the  use  of 
trained  signal  persons  should  reduce  the 
potential  for  conflicting  signals  that 
could  create  a  hazard. 

Overhead  Electric  Lines 

At  paragraph  (d)(8)(i)  of  the  final  rule, 
OSHA  is  requiring  that  logging 
operations  near  overhead  electric  lines 
be  done  in  accordance  with  the 
requirements  of  1910.333(c)(,3).  The 
proposed  rule  repeated  some  of  the 
requirements  of  1910.333(c)(3),  The 
pulpwood  logging  standard  did  not 
contain  any  provision  regarding 
overhead  electric  wires.  All  State 
logging  standards  contain  restrictions 
regarding  felling  near  power  lines. 

One  comment  was  received 
addressing  minimum  clearance  from 
overhead  lines  (Ex.  5-34).  This 
commenter  suggested  that  when  the  line 
voltage  is  unknown  and  other 
information  indicates  that  the  line  is 
obviously  high  voltage,  a  minimum 
clearance  of  20  feet  must  be  maintained 
from  the  line  until  the  line  voltage  is 
established  by  the  electrical  system 
operator.  The  separation  distance 
recommended  by  the  commenter  would 


provide  clearance  that  would  only  be 
warranted  by  a  350  KV  line.  OSHA 
believes  that  maintenance  of  that  great 
a  separation  distance  is  imnecessary  in 
this  rule.  High  voltage  lines  of  this  order 
of  magnitude  are  usually  on  tall 
transmission  towers,  therefore  it  is 
highly  unlikely  any  employee  would 
come  in  contact  with  the  line  or  have 
any  means  of  getting  near  the  line. 

OSHA  believes  that  1910.333(c)(3) 
adequately  spells  out  the  precautions 
and  clearances  that  must  be  taken  when 
working  near  overhead  lines.  OSHA 
finds  nothing  indicating  that  logging  is 
different  from  the  rest  of  general 
industry,  therefore,  the  Agency  does  not 
believe  a  special  provision  is  necessary 
to  address  the  logging  industry. 

At  paragraph  (d)(8)(ii)  OSHA  is 
requiring  the  employer  to  immediately 
notify  the  power  company  when  any 
felled  tree  comes  into  contact  with  a 
power  line.  This  provision  also  requires 
each  employee  to  remain  clear  of  the 
area  until  the  power  company  advises 
there  are  no  electrical  hazards.  OSHA 
has  adopted  this  provision  from  the 
proposed  standard.  OSHA  did  not 
receive  any  comments  on  this  provision. 

Flammable  and  Combustible  Liquids 
At  paragraph  (d)(9)  of  the  final  rule, 
OSHA  is  including  requirements  for  the 
safe  handling  and  use  of  flammable  and 
combustible  liquids.  As  was  proposed, 
the  final  rule  requires  such  liquids  to  be 
stored,  handled,  transported  and  used  in 
accordance  with  subpart  H  of  Part  1910. 

Two  commenters  opposed  this 
provision  (Ex.  5-7,  5-34).  One 
commenter  stated: 

After  carrying  a  40  pound  saw,  lunch, 
water,  wedges  and  wrenches,  the  last  thing 
the  timber  &ller  wants  to  add  is  more  weight. 
So  when  he  goes  to  cany  fuel  and  oil  it’s 
normally  canied  in  labeled  plastic 
containers,  generally  in  sizes  not  exceeding 
two  quarts.  To  carry  fuel  in  approved 
containers  would  do  nothing  more  than  add 
back  injuries  to  the  statistics  (Ex.  5-7). 

In  response,  OSHA  points  out  that 
there  are  approved  plastic  storage 
containers  available  in  small  sizes,  such 
as  two  quart  containers.  Nothing  in  the 
final  rule  or  subpart  H  of  part  1910 
prohibits  employers  from  using  small 
plastic  storage  containers,  provided  they 
meet  the  requirements  of  29  CFR 

1910.106.  Further  under  29  CFR 

1910.106,  the  maximum  allowable  size 
of  approved  plastic  fuel  container  is  one 
gallon.  OSHA  does  not  believe  that 
carrying  one  gallon  or  less  of  fuel  in  a 
plastic  container  will  substantially 
increase  back  injuries. 

At  paragraph  (d)(9)(ii)  of  the  final 
rule,  OSHA  is  requiring  that  flammable 
and  combustible  liquids  not  be 


transported  in  the  driver’s  compartment 
or  in  any  passenger-occupied  area  of  a 
machine  or  vehicle.  OSHA  is  aware  that 
pick-up  trucks  are  often  used  to 
transport  employees  to  a  logging  work 
site.  Transportation  of  flanunable  and 
combustible  liquids  in  the  passenger 
compartment  of  these  vehicles  exposes 
the  driver  and  passenger  to  fire  and 
explosion  hazards  and  is  not  a  safe 
practice. 

At  paragraph  (d)(9)(iii)  of  the  final 
rule,  OSHA  is  requiring  that  each 
machine,  vehicle  and  portable  powered 
tool,  such  as  chain  saw,  be  shut  off 
during  refueling.  OSHA  has  added  this 
requirement  bemuse  it  believes  that 
when  handling  flammable  and 
combustible  liquids,  it  is  essential  to 
eliminate  sources  of  ignition.  The 
requirement  to  shut  off  the  engines  of 
motor  vehicles  when  they  are  refueled 
is  mandatory  in  most  states  and  is 
clearly  posted  in  service  stations. 

Because  OSHA  believes  that  it  is 
essential  to  minimize  the  sources  of 
ignition  when  refueling  vehicles,  the 
Agency  has  retained  the  requirement  as 
proposed. 

At  paragraph  (d)(9)(iv)  of  the  final 
rule,  OSHA  is  requiring  that  flammable 
or  combustible  liquids  not  be  used  to 
start  fires.  The  proposed  rule  contained 
a  requirement  that  chain  saw  fuel  not  be 
used  to  start  fires.  While  several 
commenters  supported  this  requirement 
(Ex.  5-21,  5-36,  5-74  through  5-92), 
other  commenters,  including  the  State 
of  Washington,  opposed  the  provision 
(Ex.  5-34,  5-66).  They  said  that  loggers 
would  use  whatever  material  they  have 
to  start  a  fire  rather  than  losing 
production  time  to  return  to  a  vehicle  to 
obtain  materials.  In  addition,  the  State 
of  Washington  said  they  were  not  aware 
of  any  injuries  occurring  as  a  result  of 
this  practice. 

OSHA  has  carefully  considered  these 
comments.  OSHA  understands  that  in 
cold  weather  employees  must  be  able  to 
warm  their  hands  and  feet  to  prevent 
frostbite  and  to  maintain  proper  grip  of 
tools.  However,  OSHA  believes  that  the 
use  of  a  flammable  liquid,  such  as 
gasoline,  to  start  a  fire  can  quickly  result 
in  an  uncontrolled  fire  that  endangers 
the  loggers  and  others  in  the  vicinity. 
Other  commenters  have  told  OSHA 
about  the  dangers  of  fires,  especially 
during  the  dry  season  (Ex.  5—7,  5-21,  5- 
39).  In  particular,  when  an  area  is  cold 
and  wet,  gasoline  will  not  volatilize  or 
bum  rapidly.  However,  as  the  fire  gains 
intensity,  the  gasoline  will  evaporate 
more  rapidly,  causing  the  fire  to 
suddenly  flame  up  and  can  rapidly  get 
out  of  control.  Instead  of  using  gasoline 
or  a  gasoline  mixture,  there  are  products 
available  that  are  not  combustible  to 
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start  fires,  such  as  fire  starters 
comprised  of  sawdust  and  wax.  These 
products  are  small,  light  weight  and  will 
not  suddenly  accelerate  their 
combustion. 

OSHA  has  deleted  from  the  final  rule 
the  proposed  requirement  that  chain¬ 
saw  fuel  not  be  used  as  a  solvent.  Two 
commenters  said  that  chain-saw  fuel  is 
recommended  by  manufacturer’s  as  a 
cleaning  solvent  for  chain-saws  (Ex.  5- 
7,  5-34).  For  example,  manufacturers’ 
specifications  indicate  that  chain-saw 
fuel  is  the  most  effective  solvent  for 
cleaning  chain-saw  air  filters.  OSHA 
agrees  with  the  commenters  and  has 
eliminated  the  prohibition  from  the 
final  rule. 

Explosives  and  Blasting  Agents 

At  paragraph  (d)(10)  of  the  final 
standard,  OSHA  is  including 
requirements  on  the  safe  use  of 
explosives  and  blasting  agents. 

Paragraph  (d){10)(i)  of  the  final  requires 
that  explosives  and  blasting  agents  be 
stored,  handled,  transported  and  used  in 
accordance  with  the  requirements  of 
subpart  H  of  this  part.  This  provision 
has  been  adopted  firom  the  proposed 
rule.  The  1978  ANSI  logging  standard 
contained  a  similar  requirement.  All 
State  logging  standards  contain 
requirements  on  the  use  of  explosives 
and  blasting  agents.  There  were  no 
comments  opposing  this  provision. 

Paragraph  (d)(10)(ii)  of  the  final  rule 
requires  that  only  designated  persons 
handle  or  use  such  materials.  As 
discussed  above,  a  designated  person  is 
one  who  possesses  the  requisite 
training,  knowledge  and  experience  to 
perform  the  specific  duties.  The 
proposed  rule  and  the  1978  ANSI 
logging  standard  also  required  that 
explosives  only  be  handled  by  trained 
and  experienced  personnel.  All  State 
logging  standards  also  require  that  only 
trained  employees  handle  explosives. 
OSHA  did  not  receive  any  comments  on 
these  provisions. 

At  paragraph  (d)(10)(iii)  of  the  final 
standard,  OSHA  is  requiring  that 
explosives  and  blasting  agents  not  be 
transported  in  the  driver  compartment 
or  any  passenger-occupied  area  of  a 
machine  or  vehicle.  The  proposed  rule 
did  not  contain  a  similar  requirement. 
OSHA  has  added  this  provision  in  the 
final  rule  for  the  same  reason  that  it 
included  a  similar  provision  regarding 
flammable  and  combustible  liquids. 
OSHA  believes  that  employees  may  be 
gravely  endangered  by  riding  over  rough 
terrain  and  trails  in  close  proximity  to 
explosives. 


Paragraph  (e)  Hand  and  Portable 
Powered  Tools 

Paragraph  (e)  of  this  final  rule 
contains  requirements  for  the  safe  use  of 
hand  and  portable  powered  tools, 
including  chain  saws.  For  the  most  part, 
these  requirements  were  derived  from 
corresponding  provisions  in  the 
pulpwood  logging  standard. 

In  the  final  rule  OSHA  has  combined 
provisions  regarding  both  hand  tools 
and  chain  saws.  This  was  done  to 
provide  uniformity  in  how  tools  are 
addressed  in  the  logging  standard.  In 
addition,  OSHA  has  combined  these 
provisions  to  reduce  duplicative 
provisions,  such  as  those  dealing  with 
maintenance  and  inspection  of  tools. 

General  Requirements 

Paragraph  (e)(1)  deals  with  general 
requirements  for  all  hand  and  portable 
powered  tools.  At  paragraph  (e)(l)(i)  of 
the  final  rule,  OSHA  is  requiring 
employers  to  assure  that  each  hand  and 
portable  powered  tool  is  maintained  in 
serviceable  condition.  This  employer 
responsibility  applies  whether  the  tool 
is  provided  by  the  employer  or 
employee.  This  paragraph  adopts  the 
proposed  provision.  All  State  logging 
standards  contain  similar  requirements 
about  the  maintenance  of  logging  tools. 

OSHA  received  several  comments  on 
this  provision  (Ex.  5-35,  5-39,  5-53,  5- 
54,  5-62,  5-63,  5-66).  These 
commenters  supported  the  need  for 
tools  to  be  properly  maintained.  One 
commenter  said  that  lack  of  proper 
maintenance  of  chain  saws  contributes 
to  a  number  of  accidents  (Ex.  5-35). 
However,  most  of  the  commenters  stated 
that  the  maintenance  of  tools  that  are 
supplied  by  employees  should  be  the 
employees’  responsibility  (Ex.  5-35,  5- 
53,  5-54,  5-62,  5-63,  5-66). 

One  commenter  stated: 

We  feel  that  it  is  not  reasonable  and  it  is 
burdensome  to  logging  companies  to  have  to 
be  responsible  for  the  condition  and  safety  of 
an  employee’s  own  tools.  We  feel  very 
strongly  that  there  should  be  a  recognition  of 
one’s  individual  responsibility  in  this  area.  A 
more  general  statement  might  be  appropriate 
in  this  item  simply  stating  that  "tools  shall 
be  properly  maintained  so  as  to  assure  safe 
operation  and  shall  be  used  only  for  their 
intended  purpose  and  design”  (Ex.  5-39). 

OSHA  does  not  agree  with  these 
commenters.  OSHA  believes  that  the 
Agency’s  reasoning  in  including  a 
maintenance  provision  in  the  PPE 
section  applies  here  as  well  (See 
summary  and  explanation  of  paragraph 
(d)(l)(i)).  The  requirement  for  employers 
to  assure  that  tools  are  maintained  in  a 
serviceable  condition  does  not  prohibit 
the  employer  from  allowing  an 
employee  to  inspect,  maintain  and 


repair  tools  he  provides.  'The  employer’s 
responsibilities  for  compliance  with 
standards  and  for  safe  working 
conditions  that  the  OSH  Act  imposes, 
applies  even  if  the  employee  provides 
the  tools. 

This  paragraph  is  meant  to  be  viewed 
in  conjunction  with  paragraph  (e)(l)(ii), 
that  requires  inspection  of  tools  before 
they  are  used  in  each  workshift.  As 
discussed  above,  “serviceable 
condition’’  is  the  state  or  ability  of  a  tool 
to  operate  as  it  was  intended  by  the 
manufacturer. 

At  paragraph  (e)(l)(ii),  OSHA  is 
requiring  that  the  employer  assure  that 
each  tool  is  inspected  before  initial  use 
during  each  work  shift.  This  paragraph 
also  specifies  the  minimum  elements  to 
be  inspected,  such  as  chain  brakes, 
handles,  guards,  and  controls,  to  assure 
that  the  tools  are  functioning  properly. 

In  the  proposed  standard,  OSHA 
specified  that  hand  tools  be  checked 
during  use  to  ensure  continued 
serviceability.  The  proposed  rule  also 
required  chain  saws  to  be  “frequently” 
inspected.  The  proposed  rule  also 
contained  elements  that  must  be 
included  in  hand  tool  inspections.  The 
1978  ANSI  logging  standard  also 
required  periodic  inspection  of  tools. 

OSHA  received  comments  on  these 
provisions.  Some  commenters 
recommended  that  OSHA  establish  the 
frequency  that  tools,  such  as  chain  saws, 
should  be  inspected  (Ex.  5-21,  5-36,  5- 
39,  5-53).  One  commenter  objected  to 
inspection  of  chain  saws: 

The  need  for  chain  saws  to  be  "frequently 
inspected”  should  be  clarified  further.  How 
often  is  frequently  and  who  would  be 
responsible  for  the  inspections?  (Ex.  5-39). 

OSHA  believes  that  the  final  rule 
adequately  addresses  the  commenter’s 
concerns.  First,  OSHA  explicitly 
identifies  the  required  frequency  for 
inspection  of  tools.  Second,  nothing  in 
the  final  rule  prohibits  the  employer 
from  allowing  the  tool  user  or  operator 
to  conduct  the  workshift  inspection, 
provided  that  such  inspection  and  the 
required  content  of  the  inspection  are 
accomplished  in  the  manner  and  time 
frame  specified  by  OSHA.  Finally,  the 
standard  specifies  the  minimum 
elements  that  must  be  covered  by  the 
inspection. 

At  paragraph  (e)(l)(iii)  of  the  final 
rule,  OSHA  is  requiring  that  the 
employer  assure  that  each  tool  is  used 
only  for  purposes  for  which  it  has  been 
designed.  OSHA  has  adopted  the 
provision  from  the  proposed  rule.  The 
1978  ANSI  logging  standard  also 
contained  this  requirement.  OSHA 
received  only  one  comment  on  this 
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provision  that  supported  its  inclusion 
(Ex.  5-39). 

At  paragraph  (e)(l)(iv)  of  the  final 
rule,  OSHA  is  requiring  that  when  the 
head  of  any  shock,  impact-driven  or 
driving  tool  begins  to  chip,  it  shall  be 
repaired  or  removed  from  service.  The 
proposed  rule  would  have  required  that 
tools  be  repaired  when  “any 
mushrooming”  occurs.  A  similar 
requirement  was  contained  in  the  1978 
ANSI  logging  standard 

The  State  of  Washington  opposed  the 
proposed  provision,  stating  that  the 
language  was  too  restrictive  (Ex.  5-34, 
9-10).  The  State  said  that  as  soon  as  a 
plastic  wedge  if  firmly  struck  there  will 
be  some  small  amount  of  mushrooming. 
In  the  final  rule,  OSHA  has  clarified  this 
provision  by  requiring  that  the  tool  be 
repaired  or  removed  from  service  when 
it  begins  to  chip.  OSHA  believes  that 
this  language  more  accurately  describes 
the  hazard  that  arises  over  time  with 
these  tools.  Over  time  there  is  a 
tendency  for  the  steel  in  these  tools  to 
become  brittle  and  chip.  When  a  tool 
has  reached  that  point,  continued  use  of 
the  tool  can  cause  metal  fragments  to 
chip  off  the  tool  and  fly  into  the  air, 
thereby  endangering  employees.  The 
metal  fragments  could  be  small  enough 
to  strike  the  eye  or  large  enough  to  cause 
a  sizeable  laceration. 

At  paragraph  (e)(l)(v)  of  the  final  rule, 
OSHA  is  requiring  that  the  cutting  edges 
of  each  tool  be  sharpened  in  accordance 
with  manufacturer’s  specifications 
whenever  they  become  dull  during  a 
workshift.  OSHA  received  little 
comment  on  this  provision.  One 
commenter  stated: 

With  regard  to  the  sharpness  of  cutting 
tools,  we  have  had  some  interpretive  problem 
in  California  where  fire  suppression  agencies 
who  have  been  requiring  various  tools  to  be 
razor  sharp  rather  than  sharp  enough  to  do 
the  task  for  which  they  are  intended.  The 
result  has  been  unnecessary  cuts  to 
employees  who  have  inadvertently  had 
incidental  contact  with  such  tools.  We  would 
suggest  that  the  word  “adequately”  be 
inserted  between  the  words  “kept”  and 
“sharp”  to  provide  a  more  “moderate” 
meaning  to  this  requirement.  (Ex.  5-55). 

The  need  for  tools  to  be  inspected  and 
sharpened  as  necessary  is  well- 
recognized  and  has  been  a  part  of 
OSHA’s  and  ANSI’s  logging  standards 
from  the  start.  OSHA  believes  that  the 
final  rule  adequately  addresses  the 
commenter’s  concerns.  OSHA  has 
added  to  the  final  rule  the  requirement 
that  tools  be  sharpened  according  to  the 
manufacturer’s  specifications.  This 
addition  has  also  been  supported  by 
other  commenters  (Ex.  5-51,  5-53,  5- 
55). 


At  paragraphs  (e)(1)  (vi)  and  (vii) 

OSHA  is  requiring  that  each  tool  be 
stored  and  transported  so  it  is  not 
damaged  and  will  not  create  a  hazard 
for  an  employee.  These  provisions 
require  that  racks,  boxes,  holsters  or 
other  means  shall  be  provided  and  used 
for  transporting  tools.  These  provisions 
parallel  requirements  contained  in  the 
proposed  and  pulpwood  logging 
standards.  The  proposed  rule  specified 
that  tools  be  secured  during  transport 
but  did  not  require  that  storage 
containers  be  provided.  In  addition, 
these  provisions  as  proposed  were 
included  in  the  1978  ANSI  logging 
standard.  OSHA  received  only  limited 
comments  on  these  provisions.  Two 
commenters  stated  that  the  storage 
provision  was  unnecessary  and,  at  most, 
should  be  limited  to  cutting  tools  (Ex. 
3-53  and  5-55).  The  other  commenter 
said  that  the  proposed  transportation 
provision  was  not  protective  enough 
(Ex.  5-7).  This  commenter  stated  that 
outside  boxes  or  storage  units  should  be 
utilized  especially  for  crew  vehicles, 
because  tools  can  bounce  around  when 
transported  in  such  a  vehicle, 
particularly  when  the  vehicle  is 
operated  on  off  highway  roads  or  trails, 
and  could  injure  employees  who  are 
riding  with  the  tools. 

OSHA  believes  that  provisions  for 
proper  tool  storage  and  transportation 
are  necessary  to  protect  employees  from 
injuries.  Such  provisions  have  been  in 
OSHA  and  ANSI  standards  for  many 
years.  In  this  regard,  however,  OSHA 
also  believes  that  it  is  not  necessary  to 
require  that  tools  be  stored  outside  of 
passenger  areas  during  transport  if  there 
are  appropriate  containers  or  other 
means  to  adequately  secure  the  tools. 
Therefore,  in  the  final  rule  OSHA  has 
clarified  that  employers  must  provide 
and  use  some  means,  such  as  racks, 
boxes  or  holsters,  of  securing  tools 
during  transport. 

Chain  Saws 

At  paragraph  (e)(2)  of  this  final  rule, 
OSHA  specifies  various  requirements 
for  the  proper  use  of  chain  saws  in  the 
logging  industry.  OSHA  believes  these 
requirements  are  necessary  to  protect 
loggers  from  injury  when  using  chain 
saws.  Several  commenters  also 
supported  the  proposed  chain  saw 
requirements  as  reasonable  practices 
(Ex.  5-21,  5-36,  5-74  through  5-92).  As 
discussed  earlier,  the  WIR  survey 
indicates  that  chain  saw  accidents 
accounted  for  20  percent  of  the  reported 
accidents  (Ex.  2-1).  According  to  a 
Maine  BLS,  from  1980-87  there  were  an 
average  of  362  disabling  chain-saw 
injuries  each  year  (Ex.  4-176). 


In  recent  years  there  have  been  many 
improvements  in  chain  saw  safety  due 
to  the  introduction  of  devices  such  as  j 
chain  brakes,  bar  tip  guards,  and 
reduced  kickback  bars  and  chains.  Also, 
the  availability  of  protective  chaps  and 
pads  of  ballistic  nylon  or  other  j 

lightweight  protective  materials  have  ! 
provided  further  protection  for  chain¬ 
saw  operators.  OSHA  believes  that 
proper  use  of  improved  chain  saws  and 
personal  protective  equipment,  and 
compliance  with  the  work  practices  will 
greatly  improve  the  safety  record  of 
chain  saw  operations.  OSHA  also 
believes  that  proper  training  in  these 
requirements  will  result  in  better 
understanding  of  how  these  safety 
devices  and  work  practices  can  work  to 
reduce  chain-saw  related  injuries. 

At  paragraph  (e)(2)(i),  OSHA  is 
requiring  each  chain  saw  placed  into 
initial  service  after  the  effective  date  of 
this  section  be  equipped  with  a  chain 
brake.  In  addition,  this  paragraph 
requires  that  chain  saws  meet  all  other 
requirements  of  the  ANSI  standard 
B175. 1-1991  “Safety  Requirements  on 
Gasoline-Powered  Chain  Saws.”  This 
incorporation  by  reference  of  ANSI 
B175. 1-1991,  has  been  approved  by  the 
Office  of  the  Federal  Register,  in 
accordance  with  the  requirements  of  5 
U.S.C.  552(a)  and  1  CFR  part  51.  The 
final  rule  has  been  revised  to  reflect  this 
approval  and  provides  the  requisite 
information  regarding  access  to  the  text 
of  ANSIB175.1-1991. 

Paragraph  (e)(2)(i)  also  requires  that 
each  chain  saw  placed  into  service 
before  the  effective  date  of  this  section 
be  equipped  with  a  protective  device 
that  minimizes  chain-saw  kickback. 
Finally,  this  provision  also  requires  that 
chain-saw  kickback  devices  not  be 
removed  or  otherwise  disabled. 

The  proposed  rule  did  not  require 
installation  of  chain  brakes  or  other 
devices.  The  proposed  rule  did. 
however,  require  that  when  such 
devices  were  present  they  should  be 
inspected  frequently  and  maintained. 
The  need  for  devices  to  prevent 
kickback  was  specifically  raised  as  an 
issue  in  the  notice  of  hearing. 

OSHA  received  many  comments  on 
whether  chain-saw  protective  devices 
should  be  required  in  the  final  rule. 
These  comments  have  been  discussed 
above  in  the  Major  Issues  section.  One 
commenter  suggested  that  loggers  be 
allowed  to  remove  chain  brakes  when, 
in  the  judgment  of  the  operator  the 
presence  of  the  chain  brake  creates  a 
hazard  greater  than  the  hazard  the  brake 
was  designed  to  avoid  (Ex.  5-55).  This 
commenter  suggested  that  it  is  more 
hazardous  to  have  a  chain  brake  when 
the  saw  is  operated  on  its  side  and  at 
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other  unspecified  times.  However,  the 
commenter  did  not  provide  any  data  or 
other  evidence  to  support  his 
contention.  There  is  no  other  data  or 
evidence  in  the  record  that  chain  brakes 
may  create  additional  hazards  at  any 
time  during  the  cutting  process. 
Additionally,  OSHA  believes  that  once 
the  chain  brake  is  removed  it  is  likely 
the  operator  will  leave  it  off  and  remain 
exposed  to  injury  from  chain  saw 
kickback.  As  noted  in  the  earlier 
discussion,  commenters  stated  that 
removal  of  devices  is  occurring,  thereby 
exposing  the  operator  to  the  risk  of 
injury  due  to  kickback.  Therefore, 

OSHA  is  requiring  that  chain-saw 
kickback  devices  not  be  removed  or 
otherwise  disabled. 

At  paragraph  (e)(2)(ii)  of  the  final  rule, 
OSHA  is  requiring  that  each  gasoline- 
powered  chain  saw  be  equipped  with  a 
continuous  throttle  system  which  stops 
the  running  chain  when  pressure  on  the 
throttle  is  released.  This  provision  has 
been  adopted  from  the  proposed  rule. 
OSHA  received  <Mie  comment  that  stated 
that  if  the  safety  equipment  that  came 
with  the  chain  saw  were  in  place,  the 
accidents  listed  in  the  preamble  would 
not  have  occurred  (Tr.  Wl  66). 
Therefore,  this  requirement  has  been 
retained  in  the  final  rule. 

NIOSH  recommended  that  OSHA 
require  chain  saws  be  equipped  or 
retrofitted  with  mufflers  meeting  the 
chain-saw  manufacturer’s  specifications 
(Ex.  5—42).  NIOSH  said  mufflers  would 
be  effective  for  noise  reduction.  OSHA 
has  not  adopted  NIOSH ’s 
recommendation.  First,  retrofit  mufflers 
may  caitse  operational  difficulties. 
Second,  retrofit  mufflers  may  also 
contribute  to  an  increase  in  back 
pressure  for  the  operator. 

Paragraphs  (e)(2)(iii)  through 
(e)(2)(xiv)  specify  various  requirements 
for  safe  operation  of  chain  saws.  OSHA 
believes  these  work  practices  are 
essential  in  reducing  the  number  of 
injuries  that  occur  to  chain-saw 
operators.  According  to  the  WIR  survey, 
the  vast  majority  of  chain-saw  injuries 
reported  indicates  that  unsafe  work 
practices  were  involved  (Ex.  2-1).  In 
contrast,  only  four  percent  of  chain-saw 
injuries  were  the  result  of  equipment 
failure. 

At  paragraph  (e)(2)(iii)  of  the  final 
rule,  OSHA  is  requiring  that  the  chain 
saw  be  operated  and  adjusted  in 
accordance  with  the  manufacturer’s 
instructions.  This  provision  adopts  the 
requirement  contained  in  the  proposed 
rule.  OSHA  did  not  receive  any 
comments  opposing  this  requirement. 

At  paragrapn  (e)(2)(iv}  of  the  final 
rule,  OSHA  is  requiring  that  the  chain 
saw  be  refueled  at  least  20  feet  from  any 


open  flame  or  othm*  source  of  ignition. 
This  provision  adopts  the  requirements 
contained  in  the  proposed  rule.  This 
requirement  was  also  contained  in  the 
1978  ANSI  logging  standard.  The  OSHA 
puipwood  logging  standard  required 
only  that  chain  saw  operators  be 
instructed  to  refuel  the  saw  only  in  safe 
areas  and  not  in  areas  conducive  to  fire. 

OSHA  believes  that  a  separation 
between  a  fueling  area  and  any  source 
of  ignition,  such  as  a  cigarette,  is 
necessary  to  prevent  ignition  of  vapors 
firom  spills  or  from  overfilled  chain-saw 
tanks.  The  final  rule  clarifies  what 
constitutes  at  least  a  minimal  safe 
fueling  area.  OSHA  did  not  receive  any 
comments  opposing  this  reouirement. 

At  paragraph  (e)(2)(v)  of  the  final  rule, 
OSHA  is  requiring  that  the  chain  saw  be 
started  at  least  10  feet  from  any  fueling 
area.  This  provision  also  adopts  the 
requirement  contained  in  the  propo.sed 
rule. 

Only  one  commenter  opposed  this 
provision,  saying  that  in  some  instances 
it  would  be  impossible  to  move  10  feet 
from  a  fueling  area  to  start  the  chain  saw 
(Ex.  5-7).  However,  no  substantive 
evidence  was  presented. 

OSHA  believes  that  when  a  chain  saw 
is  started,  there  is  a  potential  that 
spilled  fuel  in  the  area  could  also 
b^ome  ignited.  For  e.xample,  a  faulty 
spark  plug  wire  can  cause  an  arc 
between  ^e  wire  and  metal  casing, 
resulting  in  the  igniting  of  spilled  fuel. 

In  addition,  the  record  shows  that  the 
danger  of  fire  is  a  major  concern  in  the 
logging  industry  (Ex.  5-20).  OSHA 
believes  that  this  provision  will  help  to 
reduce  the  potential  for  fires. 

At  paragraph  (e)(2)(vi)  of  the  final 
rule,  OSHA  is  requiring  that  the  chain 
saw  be  started  on  the  ground  or  where 
otlwrwise  firmly  supported.  The 
provision  is  the  same  as  the  requirement 
contained  in  the  proposal  and  the 
puipwood  logging  standard.  Two 
commenters  opposed  the  requirement 
(Ex.  5-34,  5-35).  One  commenter  stated; 

In  many  instances,  there  is  not  any  way  to 
comply,  i.e.,  when  a  cutter  is  felling  while 
standing  on  sfuingboard  jacks,  it  would  be  a 
greater  hazard  for  him  to  climb  up  carrying 
a  running  saw.  This  means  that  the  chain  saw 
must  be  started  on  the  springboard  with  no 
place  left  to  rest  the  saw.  The  same  situation 
occurs  when  limbing  and  bucking  large  trees 
after  they  are  on  the  ground.  The  cutter/ 
bucker  would  have  to  climb  up  on  the  trunk 
while  carrying  a  running  saw.  The  proposed 
standard  should  be  amended  to  read 
“whenever  posssbk^'  chain  saws  should  be 
started  (on  the  ground)  (Ex.  5-34). 

The  other  commenter  said  starting  the 
chain  saw  on  the  ground  was  not 
necessarily  the  safest  way  to  start  it, 
and,  in  any  event,  saws  equipped  with 


chain  brakes  could  be  drop  started  when 
the  chain  brake  is  engaged  (5-35). 
Another  commenter  said  that  they  had 
had  no  injuries  resulting  firom  starling 
chains  saws  when  standing  in  an 
upright  position  (Ex.  5—45). 

For  several  reasons,  OSHA  believes 
that  this  jwovision  is  necessary  to 
protect  chain  saw  operators.  First,  the 
record  supports  the  need  for  chain  saws 
to  be  firmly  supported  when  they  are 
started.  The  WIR  survey  indicates  that  a 
significant  portion  of  (±ain  saw  injuries 
were  related  to  the  operator  not  having 
firm  control  or  grip  of  the  saw  (e.g., 
didn’t  have  tight  grip  on  saw,  hand 
slipped  into  chain,  operator  fell  on  saw). 
While  the  survey  does  not  indicate 
whether  these  injuries  occurred  while 
the  operator  was  starting  the  saw,  the 
presence  of  these  injvuies  does  reinforce 
the  need  for  appropriate  work  practices 
that  require  proper  support  for 
equipment  so  the  operator  is  able  to 
maintain  a  firm  grip  and  control  of  the 
saw. 

Second,  OSHA  believes  that  there  is 
a  potential  for  injury  when  operators 
attempt  to  drop-start  chain  saws.  There 
is  a  potential  for  the  operator  to  lose  his 
grip  when  starting  the  saw.  In  addition, 
especially  when  the  saw  is  not  properly 
adjusted,  the  engine  can  flood.  This  can 
cause  the  saw  to  fly  upward  and  hit  the  , 
operator.  When  the  c^n  saw  starts 
there  is  potential  for  sudden  movement 
of  the  chain  because  of  the  increase  in 
rpm.  Third,  while  OSHA  believes  that 
starting  the  chain  saw  on  the  ground 
will  provide  the  best  control  and 
support,  OSHA  is  aware  that  there  may 
be  some  circumstances  in  which  a  chain 
saw  cannot  be  started  in  this  manner. 
Nonetheless,  even  In  those 
circumstances,  OSHA  believes  that  it  is 
necessary  for  operator  safety  that  the 
saw  be  fiinnly  supported.  Fourth,  even 
when  the  chain  brake  is  on,  the  saw 
needs  to  be  firmly  supported  when  it  is 
started.  When  the  chain  saw  is  started, 
the  chain  will  move  until  the  engine 
returns  to  idle.  If  the  chain  saw  is  not 
firmly  supported  when  the  operator 
starts  the  engine,  he  could  lose  control 
of  the  saw  and  the  moving  chain  could 
strike  and  injure  him. 

At  paragraph  (e)(2)(vii)  of  the  final 
rule,  OSHA  is  requiring  that  chain 
brakes  be  engaged  when  the  saw  is 
started.  Although  this  requirement  wa.s 
not  contained  in  the  proposed  rule, 
OSHA  believes  it  is  necessary  for  chain 
brakes  to  be  engaged  when  the  engine  is 
started.  As  discussed  above,  when  chain 
saws  are  started,  the  chain  will  run 
momentarily.  When  a  chain  brake  is 
present,  it  will  hold  the  chain  when  the 
engine  returns  to  idle.  However,  when 
the  chain  brake  is  not  engaged,  the 
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chain  may  continue  to  run  at  idle, 
further  exposing  the  operator  to  the 
hazard.  OSHA  believes  that  the  many 
comments  recommending  that  the  final 
rule  require  chain  saws  to  be  equipped 
with  chain  brakes,  also  imply  that  the 
chain  brakes  should  be  properly 
engaged  during  use  of  the  chain  saw.  In 
addition,  none  of  those  commenters 
supporting  a  chain  brake  provision 
indicated  that  there  were  situations  in 
which  it  would  be  safe  to  allow  the 
chain  brake  not  to  be  engaged  during 
operation  of  the  saw. 

At  paragraph  (e)(2)(viii)  of  the  final 
standard,  OSHA  is  requiring  that  the 
operator  hold  the  chain  saw  with  both 
hands  during  operation.  This 
requirement  does  not  apply  when  the 
employer  can  demonstrate  that  a  greater 
hazard  is  posed  by  keeping  both  hands 
on  the  saw  in  that  particular  situation. 
This  provision  is  the  same  as  the 
provision  contained  in  the  proposed 
rule.  The  1978  ANSI  logging  standard 
also  recognized  the  occasional  need  for 
momentary  release  of  one  hand  from  the 
saw  in  some  situations. 

Some  commenters  urged  OSHA  to 
require  that  a  chain  saw  must  never  be 
operated  with  only  one  hand  (Ex.  5-34, 
5-50,  5-66).  One  commenter  said: 

Regardless  of  what  organization  recognizes 
and  sanctions  momentary  one-handed  chain 
saw  use,  it  is  extremely  dangerous.  I  do  not 
agree  it  is  necessary  to  operate  a  saw  with 
one  hand  and  place  a  wedge  with  the  other. 

By  so  doing,  the  right  hand  is  on  the  pistol 
grip  controlling  the  throttle,  the  left  handling 
the  wedge.  If,  during  this  one-handed  process 
a  kick  back  should  occur,  the  left  hand  which 
has  the  primary  responsibility  for 
maintaining  a  distance  between  the  operator 
and  the  saw  chain  is  absent.  Sufficient  time 
exists  between  the  initiation  of  the  backcut 
and  its  completion  for  the  cutter  to 
momentarily  halt  his  sawing  to  insert  a 
wedge  (Ex.  5-66). 

The  U.S.  Dept,  of  Interior  also  said 
that  chains  saws  should  be  held  with 
both  hands  unless  the  motor  is  at  idle 
(Ex.  5-50).  It  is  not  difficult  for  chain¬ 
saw  operators  to  put  the  saw  in  idle 
before  removing  one  hand  from  the  saw. 
Before  placing  a  wedge  the  feller  can 
stop  the  chain  by  simply  removing  his 
finger  from  the  throttle,  that  will  idle 
the  chain  saw,  thereby  reducing  the 
possibility  of  injury  resulting  from 
operating  the  saw  with  only  one  hand. 
OSHA  agrees  that  in  this  situation  as 
well  as  most  other  operating  situations, 
the  greater  hazard  is  posed  by  removing 
the  hand  from  the  chain  saw.  According 
to  the  WIR  survey,  13  percent  of  chain¬ 
saw  operators  injured  reported  that  their 
hand  slipped  into  the  chain  or  they  did 
not  have  a  tight  grip  on  the  saw. 
However,  OSHA  believes  there  are  other 


situations  in  which  the  hazard  may  be 
greater  if  the  operator  attempts  to  hold 
the  saw  with  two  hands.  For  example, 
when  an  operator  has  climbed  a  tree  to 
top  the  tree,  the  operator  may  not  be 
able  to  keep  his  balance  if  he  tries  to 
operate  the  saw  with  both  hands.  In  that 
case,  the  safest  method  may  be  to  use 
one  hand  to  control  the  saw  and  the 
other  hand  to  steady  himself. 

OSHA  notes  that  the  employer  bears 
the  burden  of  demonstrating  that  a 
greater  hazard  exists  by  keeping  both 
hands  on  the  saw  in  a  particular 
situation,  OSHA  also  notes  that  the 
limited  exception  involves  a  case-by¬ 
case  determination  by  the  employer. 

At  paragraph  (e)(2)(ix)  of  the  final 
rule,  OSHA  is  requiring  that  the  chain 
saw  operator  be  certain  of  his  footing 
before  starting  to  cut.  This  provision 
also  requires  that  the  chain  saw  not  be 
operated  in  a  position  or  at  a  distance 
that  could  cause  the  operator  to  become 
off-balance,  to  have  insecure  footing,  or 
to  relinquish  a  firm  grip  on  the  saw. 

This  provision  adopts  requirements 
contained  in  the  proposed  rule. 
Commenters  supported  this  provision 
(Ex.  5-7,  5-21,  5-34,  5-36,  5-55),  and 
there  were  no  comments  opposing  this 
retirement. 

OSHA  believes  this  work  practice  will 
help  to  reduce  the  number  of  slip  and 
fall  injuries  occurring  in  the  logging 
industry.  Accordii^g  to  the  WIR  survey, 
slips  and  falls  account  for  24  percent  of 
all  injuries  and  13  percent  of  all  chain 
saw  injuries  reported  resulting  from 
operators  falling  on  the  saw. 

At  paragraph  (eK2)(x)  of  the  final  rule, 
OSHA  is  requiring  that  prior  to  felling 
a  tree  the  chain  saw  operator  clear  away 
brush  or  other  potential  obstacles  that 
might  interfere  with  cutting  or  using  the 
retreat  path.  This  provision  adopts  the 
requirement  contained  in  the  proposed 
rule.  There  were  no  comments  opposing 
this  requirement.  OSHA  believes  this 
provision  will  help  to  reduce  the 
number  of  injuries  that  result  from 
loggers  being  hit  by  trees.  According  to 
the  WIR  survey,  24  percent  of  all  injured 
loggers  were  hit  by  trees  (Ex.  2-1).  In 
addition,  of  employees  reporting 
injuries,  over  one-fourth  said  that  heavy 
brush,  ground  cover  and  hidden  wood 
on  the  ground  had  contributed  to  their 
accident. 

At  paragraph  (e)(2)(xi)  of  the  final 
rule,  OSHA  is  prohibiting  cutting 
directly  overhead  with  a  chain  saw. 

This  provision  was  contained  in  the 
proposed  rule.  Several  commenters 
supported  the  proposed  provision  (Ex. 
5-34,  5-42,  9-10)  and  no  comments 
were  received  opposing  it. 

At  paragraph  (^(2)(xii)  of  the  final 
rule,  OSHA  is  requiring  that  the  chain 


saw  be  carried  in  a  manner  that  will 
prevent  operator  contact  with  the  chain 
and  muffler.  The  proposed  rule 
contained  the  same  requirement. 
Evidence  in  the  record  suggests  that  this 
work  practice  already  is  being  used 
extensively  in  the  logging  industry  (Ex. 
5-66).  Some  commenters  said  that  for 
many  years  chain  saw  operators  have 
carried  the  saw  on  their  shoulder  and 
used  a  felt  and/or  leather  pad  to  protect 
their  neck  and  shoulder  from  being  cut 
by  the  chain  or  burned  by  the  hot  engine 
(Ex.  5-21,  5-36,  5-63).  OSHA  notes  that 
any  other  method  of  carrying  the  chain 
saw  that  prevents  these  hazards  would 
also  meet  this  requirement. 

In  paragraphs  (e)(2)(xiii)  and  (xiv)  of 
the  final  rule,  OSHA  is  specifying 
requirements  for  carrying  a  chain  saw. 

In  paragraph  (e)(2)(xiii),  OSHA  is 
requiring  that  the  chain  saw  be  shut  off 
or  at  idle  before  the  operator  starts  a 
retreat  after  cutting  a  tree.  This 
provision  also  clarifies  OSHA’s  intent 
that  these  work  practices  apply  not  only 
to  carrying  the  saw  between  cuts  but 
also  to  retreating  after  a  cut  has  been 
made.  This  provision  has  been  adopted 
from  the  proposed  rule. 

NIOSH  supported  this  provision,  and 
further  recommended  that  OSHA 
should  require  the  chain  brake  to  be 
engaged  when  an  operator  is  moving 
from  one  location  to  another,  except 
while  working  on  the  same  tree  or  log, 
regardless  of  distance  traveled  (Ex.  5- 
42).  Another  commenter  also  supported 
the  NIOSH  recommendation  (Ex.  5-52). 
However,  three  other  commenters 
opposed  requiring  saws  to  be  at  idle  or 
shut  off  before  starting  a  retreat  (Ex.  5- 
7,  5-50,  5-66).  One  commenter  said: 

The  cutter  may  lose  precious  seconds 
worrying  about  compliance  with  the 
proposed  standard,  meanwhile  a  life  could  be 
in  danger.  Better  to  immediately  remove  the 
cutter  from  the  base  of  the  tree  than  worry 
about  the  saw  (Ex.  5-50). 

OSHA  believes  that  the  requirement 
that  chain  saws  be  shut  off  or  at  idle 
before  starting  a  retreat  is  necessary  and 
can  be  accomplished  without  creating 
additional  hazards  for  the  operator. 

First,  OSHA  believes  that  carrying  a 
chain  saw  with  the  chain  moving  may 
present  a  great  hazard  for  the  operator. 
The  WIR  survey  indicates  that  a 
significant  portion  of  chain  saw  injuries 
result  from  the  operator  falling  on  the 
saw,  the  saw  chain  contacting  the 
employee,  or  the  operator’s  hand 
slipping  into  the  chain  (Ex.  2-1). 

Second,  as  OSHA  explained  in  the 
preamble  to  the  proposed  rule,  the  saw 
can  be  at  idle  rather  than  shut  off, 
provided  that  the  chain  brake  is 
engaged.  OSHA  is  allowing  operators  to 
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romply  by  either  method  because  it 
recognizes  that  idling  the  saw  with  the 
chain  brake  enge^ed  is  as  effective  as 
shutting  off  the  engine  in  terms  of 
preventing  serious  lacerations  due  to 
coming  into  contact  with  the  moving 
chain. 

Third,  OSHA  does  not  think  that 
idling  the  saw  will  add  a  significant 
amount  of  time  to  the  operator’s  retreat. 
All  the  op>erator  must  do  to  idle  the 
chain  saw  and  safely  carry  it  is  to 
release  pressiue  on  the  throttle  and 
grasp  the  front  handle.  Fourth,  in.  any 
event,  chain  saws  are  designed  to  be 
carried  by  the  front  handle  rather  than 
by  the  rear  throttle.  Carrying  the  saw  by 
the  front  handle  is  easier  and  there  is  no 
risk  of  the  bar  tip  contacting  the 
operator’s  leg  or  toe.  Carrying  the  saw 
by  the  rear  ti^ottle  guard  can  cause  the 
bar  tip  to  swing  downward  and  possibly 
strike  the  operator.  Therefore,  OSHA 
believes  that  the  operator  should  grasp 
the  front  handle  thereby  idling  the  saw. 
That  way  the  operator  will  bodb  protect 
himself  from  a  falling  tree  and  from  saw 
lacerations  without  undue  difficulty. 

Paragraph  (eM2)(xiv)  of  the  final  rule 
requires  that  when  the  operator  must 
carry  the  chain  saw  further  than  50  feet 
that  the  chain  brake  be  engaged  or,  if 
there  is  no  chain  brake,  that  the  saw  be 
shut  off.  This  provision  also  requires 
that  the  chain  brake  be  engaged  or  the 
saw  shut  off  when  carrying  a  saw  for  a 
lesser  distance  if  conditions,  such  as  but 
not  limited  to,  the  terrain,  underbrush 
and  slippery  surfaces,  may  create  a 
hazard  for  an  employee. 

The  proposed  rule  also  contained 
these  provisions.  The  1978  ANSI 
logging  standard  required  that  chain 
saws  be  shut  off  when  carried  for  a 
distance  greater  then  from  tree  to  tree. 

In  addition  the  ANSI  standard  also 
required  that  when  the  terrain  and  other 
physical  factors,  such  as  underbrush 
and  slippery  surfaces,  make  the  carrying 
of  a  running  saw  for  such  short 
distances,  the  saw  shall  be  shut  off  for 
carrying.  Some  State  logging  standards 
also  require  the  chain  saw  to  be  shut  off 
or  at  idle  when  moving  from  tree  to  tree 
(Ex.  2-18,  2-22).  For  example,  the  State 
of  Washington  logging  standard  requires 
that  after  the  chain-saw  operator  has 
felled  the  tree,  the  saw  must  be  shut  off 
or  at  idle  while  moving  to  another  tree 
(Ex.  2-22).  This  standmd  also  requires 
the  chain  saw  to  be  shut  off  when 
moving  to  the  next  tree  when  hazardous 
conditions  are  present. 

Some  commenters  supported  this 
provision  (Ex.  5-27,  5-42,  5-66).  One  of 
these  commenter  said  that  their 
experience  bad  been  that  a  chain-saw 
operator  could  carry  a  chain  saw  any 
distance  without  being  injured. 


provided  the  chain  brake  was  engaged 
(Ex.  5-27).  Another  commenter 
supported  the  provision  because 
carrying  a  running  chain  saw  any 
distance  promotes  additional  fatigue 
that  can  also  contribute  to  accidents  and 
errors  (Ex.  5-66).  Hie  reasoning  and 
explanation  for  shutting  off  chain  saws 
before  beginning  retreat  also  applies  to 
carrying  ^ain  saws  for  longer  distances. 
According  to  the  WIR  survey,  13  percent 
of  all  chain-saw  operators  were  injured 
when  they  fell  on  their  saws  (Ex.  2-1). 
OSHA  believes  this  provision  is 
necessary  to  reduce  exposure  to  the 
hazard  of  a  running  chain-saw  chain. 

Paragraph  (f)  Machines 

At  paragraph  (f)  of  this  final  rule, 
OSHA  is  promulgating  requirements  for 
stationary  and  mobile  machines.  These 
provisions  include  requirements  for 
machine  operation,  protective 
structures,  overhead  guards,  machine 
access,  stability  and  reliability,  exhaust 
systems  and  b^es.  As  previously 
defined,  a  machine  is  a  piece  of 
equipment  having  a  self-contained 
powerplant  that  is  operated  off-road  and 
used  for  the  movement  of  material. 

OSHA  believes  these  machine 
requirements  are  necessary  to  protect 
operators  and  other  employees  who  are 
in  the  area  where  machines  are  being 
operated.  According  to  the  FRSl,  20 
percent  of  all  serious  logging  injuries 
involved  machines  (Ex.  4-65).  Of  all 
serious  injuries  reported,  almost  eight 
percent  of  employees  injured  were 
struck  by  a  logging  machine  or  vehicle. 

The  record  also  shows  that  a 
significant  niunber  of  logging  employees 
are  killed  in  machine  accidents.  The 
OSHA  FQ  report  indicates  that  17 
percent  of  all  employees  were  killed  in 
machine  accidents.  The  State  of 
Washington  fatality  study  in  consistent 
with  the  FCI  report.  According  to  that 
study,  almost  20  percent  of  the 
employee  deaths  resulted  from  machine 
rollover  or  being  struck  by  a  ma»diine 
(Ex.  4-129). 

General  Requirements 

At  paragraphs  (f)(l)|i)  and  (ii)  of  the 
final  rule,  OSHA  is  requiring  the 
employer  to  assure  that  each  machine 
used  by  an  employee  is  maintained  and 
inspected  so  that  the  machine  remains 
in  serviceable  condition.  The  employer 
must  assure  that  any  machine  is 
inspected  before  initial  use  during  a 
workshift,  and  that  defects  or  damage  be 
repaired  or  the  unserviceable  machine 
be  replaced  before  work  is  commenced. 
Maintenance  and  inspection 
requirements  were  also  contained  in  the 
proposed  standard. 


Some  commenters  supported  the 
general  maintenance  and  inspection 
requirement  for  each  machine  (Ex.  5-10, 
5-16).  For  example,  one  commenter  said 
that  daily  cleaning  and  inspection  of 
machines  was  a  necessary  element  of 
fire  prevention  as  well  as  other 
workplace  protection  (Ex.  5-10). 

OSHA  believes  that  the  reasoning  and 
explanation  for  the  maintenance  and 
inspiection  requirements  for  PPE  and 
hand  and  portable  powered  tools  also 
applies  to  machines.  (See  discussion 
above  of  paragraphs  (d)(l)(i),  d(l)(ii), 
(e)(l)(i),  and  (e)(l)(ii).)  As  with  tools  and 
PPE,  OSHA  is  imposing  on  the 
employer  the  obligation  of  assuring  that 
machines  are  in  serviceable  condition. 
This  obligation  applies  regardless  of 
whether  the  employer  or  employee 
provides  the  machine. 

OSHA  notes  that  because  a  general 
machine  maintenance  and  inspection 
requirement  has  been  included  in  the 
final  rule,  the  Agency  has  deleted  from 
the  final  rule  proposed  maintenance 
and/or  inspection  requirements  for  any 
particular  machine  safety  feature. 

At  paragraph  (f)(l)(iii)  of  the  final 
rule,  OSHA  is  requiring  that  the 
employer  assure  that  operating  and 
maintenance  instructions  are  available 
on  the  machine  or  in  the  area  where  the 
machine  is  being  operated.  This 
paragraph  also  requires  that  each 
machine  operator  and  maintenance 
employee  comply  with  the  instructions. 
The  pulpwood  logging  standard  and  the 
proposal  both  specified  that  instructions 
be  kept  with  ea^  machine.  The 
proposed  rule  also  contained  a 
provision  requiring  op>erators  and 
maintenance  personnel  to  comply  with 
the  instructions. 

Some  commenters  supported  the 
proposed  provision,  however,  other 
commenters  opposed  requiring  that 
instructions  be  kept  on  machines.  These 
comments  have  been  discussed  above  in 
the  Major  Issues  section. 

Machine  Operation 

At  (f)(2)(i)  of  this  final  rule,  OSHA  is 
requiring  that  macliines  be  operated 
only  by  designated  persons.  As 
explained  above,  a  designated  person  is 
an  employee  who  has  tlie  requisite 
knowledge,  training  and  experience  to 
perform  specific  duties. 

OSHA  has  included  this  provision  in 
the  final  rule  for  two  reasons.  First,  this 
provision  must  be  read  in  conjunction 
with  the  training  requirements  in  the 
final  rule.  The  training  provisions 
require  that  each  machine  operator  be 
trained  and  demonstrate  the  ability  to 
safely  operate  a  machine  before  he/she 
is  allowed  to  work  independently.  This 
provision  reinforces  the  requirement 
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that  the  employer  not  allow  imtrained 
personnel  to  operate  macbmes.  Second, 
training  and  ddll  are  particularly 
necessary  in  an  industry  when 
machines  are  bemg  opesatod  in  adverse 
weather  conditions  and  on  steep  or 
unle^rel  terrain.  Employees  who  have 
not  been  trained  to  safely  operate -a 
logging  machine  under  such  conditions 
could  in)ure  themselves  or  others.  As 
noted  earlier,  over  one-third  of  all 
employees  reporting  injuries  in  the  WIR 
survey  had  nevn*  received  any  kind  of 
trailring  (Ex.  2-1). 

In  paragraphs  lf)(2)(ii).  (iii)  and  (iv)  of 
the  ^al  rule,  OSHA  is  specifying 
various  requirements  regarding  stability 
limitations  for  machines.  Stabilify 
limitations  of  machines  used  in  logging 
are  determined  by  three  factors:  (1)  load 
size;  (Z)  what  is  done  with  the  load 
when  it  is  being  handled;  and  (3)  the 
physical  environment  in  which  the 
machine  is  being  o])er8ted.  These 
requirements  addr^  each  of  diose 
factors. 

In  paragraph  lf)(2)(ii),  OSHA  is 
requiring  that  stationary  losing 
machines  and  their  componeHts  be 
anchored  or  otherwise  stabilized  to 
prevent  movement  during  operation. 

The  proposed  standard  contained  a 
provision  requiring  that  stability 
limitations  of  machines  not  be 
exceeded.  The  proposed  standard  also 
contained  a  provision  specifying  that 
truck  and  crawler  mounted  rigid  boom 
cranes  and  othBr  yarders  meet  the 
stability  requirements  of  the  ANSI 
B30.2-1983  “Safety  Code  forOanes, 
Derricks  and  Hoists — Overhead  and 
Gantry  Cranes”  or  the  ANSI  B30.5-1982 
“Safety  Code  for  Cranes,  Derricks  and 
Hoists-^-Crawler,  Locomotrve  and  Truck 
Cranes.”  The  pulpwood  logging 
standard  required  only  that  the  operator 
be  advised  as  to  the  stability  limitations 
of  the  machine.  Several  comznenters 
pointed  out  that  machines  referenced  in 
those  standards  were  not  used  for 
logging  operations  5-17,  5-25,  5- 
29,  5-34,  5-51,  5-67). 

In  the  final  rule  O^IA  has  deleted 
reference  to  the  ANSI  standards  because 
those  machines  are  covered  elsewhere 
in  part  1910.  Overhead  cranes  are 
covered  in  29  OH  1910.179  and  mobile 
cranes  are  covered  in  29CFR  1910.180. 
OSHA  believes  that  these  standards 
adequately  spell  out  the  requicements 
for  safe  operation  when  operating 
cranes.  OSHA  finds  nothing  indicating 
that  the  use  cranes  is  different  from 
the  rest  of  general  industry,  therefore, 
the  Agency  does  not  believe  a  .spedal 
pro  vision  is  necessary  So  address  the 
logging  industry.  In  addition,  most  of 
the  tnaichines  refaronoed  in  the  ANSI 
standards,  overhead  .and  gantry  .cranes. 


crawlers  locomotive  cranes  and  truck 
cranes;  either  are  not  nsed  or  are 
infrequently  used  in  logging  operations 
covert  by  this  standard.  OSHA  also 
has  deleted  fire  proposed  provisions  on 
reliability  and  stability  of  cranes  for  the 
same  reasons. 

At  paragraph  (f)(2)(iii)  of  the  final 
rule,  OSI^  is  requiring  that  the  rated 
capacity  of  any  machine  not  be 
exceeded.  As  discussed  above,  OSHA 
has  defined  rated  capacity  as  the 
maximum  load  a  system,  vehicle, 
machine  or  piece  of  equipment  was 
designed  to  handle.  This  provision  was 
not  explidtly  contained  in  the  proposed 
standt^.  Rartoer,  it  was  implied  as  part 
of  the  requirement  that  machine 
operators  comply  with  the  operating 
manuals  or  instructions.  The  pulpwood 
logging  standard,  however,  did  require 
that  operators  at  least  be  advised  about 
the  load  capacity  of  machines. 

OSHA  bmieves  that  it  is  necessary  to 
explicitly  state  this  requirement  in  the 
final  standard.  When  toe  rated  capacity 
of  toe  machine  is  exceeded.  roUover  and 
tipover  accidents  occur.  As  discussed 
above,  many  logging  injuries  and  deaths 
are  the  resuh  of  machine  rollover 
accidents.  The  State  of  Washington 
study  showed  that  nine  percent  of  the 
reported  losing  fatalities  resuhed  from 
machine  rollover  accidents  (Ex.  4-129). 
The  OSHA  FQ  re^rt  also  showed  that 
10  percent  of  fatalities  were  due  to  ' 
marine  rollover  accidents  (Ex.  4-61). 
The  Agency  believes  toat  it  is  not 
sufficient  to  merely  inform  operators  of 
the  machine’s  capacity,  rather  operators 
must  be  instruct^  that  load  capacities 
shall  not  be  exceeded.  As  part  of  the 
training  of  machine  operators,  the 
operator  also  needs  to  be  instructed  on 
how  to  keep  the  load  within  the  rated 
capacity  and  what  foreseeable 
conditions  or  actions  can  affect  the 
madtine’s  rated  capacity. 

At  paragraph  (f)(2)(ivj  of  the  final 
rule,  OSl^  is  reqiriring  that  no  machine 
be  operated  on  any  slope  that  is  greater 
than  the  maximtun  slopie  recommended 
by  toe  manufactitrer.  In  the  proposed 
standard,  this  requirement  was  implied 
in  toe  provision  that  operators  comply 
with  operating  manuals  or  instructions. 
The  pulpwood  logging  standard  had 
specified  that  operators  be  advised  of 
the  stability  hmitations  of  the  machine. 
As  wito  the  requirement  on  rated 
capacity,  OSHA  believes  this  provision 
is  necessary  to  reduce  the  potential  for 
machine  rollover  and  tipover  accidents. 
Therefore,  the  Agency  has  explicitly 
stated  this  requirement  in  the  final 
standard. 

At  paragraph  (f)(2)(v)  of  the  final  nde, 
OSHA  is  requiring  toe  ojjeratorto 
determirM  that  noomployee  is  in  toe 


path  of  the  machine  before -starting  or 
moving  toe  machine.  This  provision 
parallels  the  proposed  rule.  In  the 
pulpwood  logging  standard,  the 
operator  was  required  to  walk 
completely  around  the  mar.hinp  before 
start  up  to  ensure  no  employee  was  in 
the  area.  There  were  no  corasnents  on 
toe  proposed  requirement  OSHA 
believes  this  provision  is  necessary  to 
reduce  the  number  of  accidents  when 
employees  are  strude  by  machines. 
According  to  toe  State  of  Washingtem 
study,  10  percent  of  all  logging  fatahties 
occurred  when  employees  were  struck 
by  machines  (Ex.  4-129).  The  OSHA  FO 
report  indicated  similar  results.  Eight 
percent  of  the  employees  lulled  were 
struck  by  a  logging  machine  (Elx.  4-61.). 
Therefore,  this  requirement  has  been 
retained  in  the  final  rule. 

At  paragraph  (f)(2)(vi)  of  the  final 
rule,  OSHA  is  requiring  that  the 
machine  be  start^  and  operated  only 
from  toe  operator’s  station  or  as 
otherwise  recommended  by  the 
manufacturer.  This  requirement  adopts 
the  provision  contained  in  the  proposed 
rule.  Again,  there  were  no  comments 
opposing  this  provision.  Under  normal 
conditions,  the  only  safe  place  for  an 
operator  to  be  during  the  use  of  a 
machine  is  at  toe  operator’s  station. 
However,  some  types  of  material 
handling  equipment  have  more  than  one 
operator’s  station.  In  those  situations, 
the  operator  may  choose  which 
available  operator’s  station  to  use  when 
operating  the  machine. 

At  paragraph  (f)(2)(vii)  of  the  final 
rule,  OSHA  is  requiring  that  the 
machine  be  operated  at  such  a  distance 
from  other  employees  and  machines 
that  a  hazard  is  not  created  for  any 
employee.  This  requirement  parallels 
provisions  contained  in  both  the 
proposed  standard  and  the  pulpwood 
logging  standard.  OSHA  did  not  receive 
any  comment  on  the  proposed 
requirement.  The  reasoning  and 
explanation  for  checking  the  area  before 
starting  or  moving  a  machine  applies  to 
this  provision  as  well.  The  record  shows 
that  many  employees  are  injured  and 
killed  when  they  are  hit  by  logging 
machines  (Ex.  2-1. 4-61, 4-129). 
Therefore.  OSHA  has  adopted  the 
provision  as  proposed. 

At  paragraphs  (f)(2)(viii)  and  (ix)  of 
the  final  rule,  OSIA  is  prohibiting 
riders  on  machines  and  loads.  At 
paragraph  (f)(2)(viii),  OSHA  is 
specking  that  no  employee,  other  than 
the  operator,  be  allowed  to  ride  on  the 
machine  imless  seating,  seat  belts  and 
other  protection  equivalent  to  that 
provided  for  toe  operator  is  available  for 
the  rider.  There  were  no  comments 
opposing  this  provision.  In  paragraph 


51716  Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Rules  and  Regulations 


(0(2)(ix),  OSHA  is  prohibiting  riding  on 
any  load.  These  requirements  parallel 
the  provisions  contained  in  the 
proposed  rule.  Several  comments  were 
received  on  these  provisions  and  have 
been  discussed  above  in  the  Major 
Issues  section. 

Paragraph  (i)(2){x)  of  the  final  rule 
requires  that  before  any  machine  is  shut 
down,  the  machine  brake  locks  or 
parking  brakes  shall  be  applied.  This 
provision  also  requires  that  each  moving 
element,  such  as  but  not  limited  to, 
blades,  buckets  and  shears,  shall  be 
grounded.  As  defined  in  the  final  rule, 
grounded  means  the  placement  of  a 
component  of  a  machine  on  the  ground 
or  on  a  device  where  it  is  firmly 
supported.  This  requirement  was  also 
contained  in  the  pulpwood  logging  and 
the  1978  ANSI  logging  standards.  The 
proposed  rule  would  have  required  that 
the  moving  elements  of  any  machine  be 
lowered  to  the  ground. 

Several  commenters  said  employers 
should  be  viewed  in  compliance  with 
this  provision  if  the  moving  element  is 
placed  in  on  a  device  on  the  equipment 
designed  to  hold  moving  elements  in  a 
stationary,  secure  position  (Ex.  5-74 
through  5-92).  This  is  the  method  used 
to  ground  moving  elements  on  certain 
machines,  such  as  knuckleboom 
loaders.  OSHA  agrees  with  these 
commenters  that  it  may  be  appropriate 
for  the  moving  elements  of  a  machine  to 
be  grounded  if  the  moving  elements  can 
be  placed  on  a  device  that  can  hold  it 
in  a  stationary  and  secure  position. 
However,  in  those  situations  when  the 
machine  does  not  have  a  device  to  place 
the  moving  element,  the  moving 
element  must  be  lowered  to  the  ground. 
OSHA  believes  this  provision  is 
necessary  because  the  record  shows  that 
logging  employees  are  injured  and 
killed  when  they  are  crushed  between 
equipment  and  equipment  parts  or 
struck  by  falling  and  swinging 
equipment  components  (Ex.  4-61). 

Paragraph  (f)(2)(xi)  of  the  final  rule 
requires  that  after  each  machine  is  shut 
down,  pressure  or  stored  energy  from 
hydraulic  and  pneumatic  storage 
devices  shall  be  discharged.  This 
provision  has  been  adopted  from  the 
proposed  rule.  The  1978  ANSI  logging 
standard  also  contained  a  similar 
requirement.  OSHA  believes  this 
provision  is  necessary  because  if 
pressure  or  stored  energy  is  not 
discharged  water  will  accumulate  in  the 
storage  device  thereby  decreasing  the 
amount  of  fluid  to  carry  out  the  function 
of  the  system.  For  example,  many 
machines  use  air  brake  systems.  If  the 
compressed  air  reservoir  fills  up  with 
water  and  displaces  the  air,  there  may 
not  be  enough  air  to  stop  the  machine. 


At  paragraphs  (f)(2)(xii)  and  (xiii)  of 
this  final  rule,  OSHA  is  adopting 
provisions  for  transporting  machines. 
Paragraph  (f)(2)(xii)  requires  that  the 
rated  capacity  of  any  vehicle 
transporting  a  machine  not  be  exceeded. 
Paragraph  (f)(2)(xiii)  requires  that  the 
machine  be  loaded,  secured  and 
unloaded  so  that  it  will  not  create  a 
hazard  for  any  employee.  These 
provisions  parallel  requirements 
contained  in  the  proposed  rule.  OSHA 
did  not  receive  any  comments  opposing 
these  requirements. 

OSHA  believes  that  the  reasoning  and 
explanation  on  machine  rated  capacity 
(paragraph  (f)(2)(iii))  applies  as  well  to 
transporting  machines  on  trailers. 
Machines,  as  defined  in  this  standard, 
are  material  handling  equipment  that 
are  not  operated  on  &e  public 
highways.  Therefore,  they  must  be 
transported  on  trailers  across  public 
roads  fi'om  work  site  to  work  site.  The 
loading  and  unloading  of  a  machine  on 
a  trailer  can  be  a  hazardous  event.  The 
principal  hazards  occur  due  to  rollover 
of  the  machine  as  it  is  driven  up  or 
down  the  trailer  ramp  or  the  ramp 
failing  under  the  weight  of  the  machine. 
Rollover  can  occur  when  a  machine  is 
not  properly  aligned  when  being  driven 
onto  or  off  a  trailer  or  when  the  machine 
operator  unsuccessfully  attempts  to 
make  minor  corrections  in  the  direction 
of  travel  of  the  machine  on  the  ramp. 

The  latter  case  is  particularly  likely 
when  the  machine  runs  on  tracks  rather 
than  wheels,  and  directional  corrections 
are  much  more  difficult  to  achieve. 
OSHA  believes  these  machine  transport 
provisions  are  necessary  to  prevent 
injury  to  machine  operators  and  other 
employees  in  the  area. 

Protective  Structures 

At  paragraph  (f)(3)  of  this  final  rule, 
OSHA  is  adopting  various  requirements 
for  protective  structures  on  machines. 

At  paragraph  (f)(3)(i)  of  the  final  rule, 
OSHA  is  requiring  that  the  specified 
logging  machines  that  are  placed  into 
initial  service  after  the  effective  date  of 
the  final  standard  be  equipped  with 
falling  object  protective  structures 
(FOPS)  and/or  rollover  protective 
structures  (ROPS).  This  provision 
applies  to  each  tractor,  skidder,  swing 
yarder,  log  stacker,  and  mechanical 
felling  device,  such  as  a  tree  shear  or 
feller-buncher.  This  provision  combines 
the  FOPS  and  ROPS  requirements 
contained  in  the  proposed  standard. 
ROPS  requirements  are  also  contained 
in  several  State  logging  standards  (Ex. 
2-18,  2-19,  2-20,  2-21,  2-22,  2-23,  38J, 
38K).  In  addition,  FOPS  and  ROPS 
requirements  are  contained  in  OSHA 
Construction  Safety  Standards,  29  CFR 


Part  1926,  and  Agriculture  Safety 
Standards,  29  CFR  Part  1928. 

OSHA  received  many  comments 
supporting  the  FOPS  and  ROPS 
requirement  (Ex.  5-6,  5-7,  5—10,  5-19, 
5-21,  5-22,  5-35,  5-36,  5-54,  5-74 
through  5-92)  and  did  not  receive  any 
comments  opposing  this  provision  in 
general.  Many  of  the  commenters 
addressed  the  issues  of  retrofitting 
machines  with  ROPS  and  FOPS  and 
incorporation  by  reference  of  SAE 
standards  have  been  discussed  above  in 
the  Major  Issues  section. 

One  commenter  said  that  the  ROPS 
requirement  should  also  apply  to 
loaders  on  self-loading  logging  trucks 
(Ex.  5-7).  However,  three  other 
commenters  said  this  machine  should 
be  excluded  from  the  requirement 
because  the  machine  would  not  meet 
most  state  highway  height  restrictions  if 
FOPS  and/or  ROPS  were  added  to  the 
operator  station  (Ex.  5-21,  5-36,  5-49). 
OSHA  agrees  with  these  three 
commenters  and  has  not  expanded  the 
FOPS  and  ROPS  requirements  to  cover 
loaders  on  self-loading  logging  trucks. 

The  necessity  of  ROPS  and  FOPS  on 
logging  machines  is  not  disputed.  Steep 
terrain,  slippery  or  uneven  ground,  large 
loads,  top-heavy  equipment  with  loads, 
and  other  environmental  conditions  and 
unsafe  work  practices  increase  the 
potential  for  logging  machine  rollover. 
ROPS  reduce  the  likelihood  that 
operators  will  be  crushed  in  the  event 
their  machine  rolls  over.  FOPS  prevent 
falling  objects  such  as  trees,  limbs  and 
winch  lines  from  penetrating  the  cab 
and  injuring  the  operator.  As  OSHA 
noted  in  the  preamble  to  the  proposed 
rule,  ROPS  and  FOPS  are  standard 
features  on  all  currently  manufactured 
logging  machines. 

Based  on  other  comments  in  the 
record,  OSHA  has  made  the  following 
changes  to  the  ROPS  and  FOPS 
provision  in  the  final  rule: 

1.  The  ROPS  and  FOPS  requirements 
have  been  incorporated  in  one  provision 
because  the  SAE  FOPS  standard  (J231, 
January  1981)  specifies  that  only 
machines  equipped  with  ROPS  can  also 
be  equipped  with  FOPS.  The  ROPS- 
FOPS  requirement  of  the  SAE  standard 
was  pointed  out  by  three  commenters 
(Ex.  5-16,  5-22,  5-57). 

2.  Machines  only  used  in  construction 
activities,  such  as  road  building,  rather 
than  logging  operations  have  b^n 
deleted  fiom  this  provision  (e.g., 
graders,  scrapers,  bulldozers,  fiont-end 
loaders).  Construction  machines  and 
activities  continue  to  be  covered  under 
29  CFR  Part  1926. 

3.  Forklift  trucks  have  been  deleted 
from  this  provision  and  included  in  a 
separate  provision  in  the  final  standard 
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(see  paragraph  (f)(4)).  One  commenter 
pointed  out  that  forkhft  trucks  were 
manufactured  with  overhead  guards 
rather  than  ROPS  and  FOPS  and, 
therefore,  were  not  included  in  the  SAE 
standards  (Ex.  5-16,  S-47;  Tr.  Wl  224)). 

4.  An  exception  to  the  ROPS  and 
FOPS  requirement  has  been  added  for 
machines  capable  of  360-degree 
rotation.  Two  commenters  pointed  out 
that  the  mast  assembly  of  these 
machines,  usually  converted  excavators, 
protects  against  machine  rollover  (Ex. 
5-16,  5-22,  5-27,  5-39,  5-40,  5-49,  5- 
53,  5-63).  In  addition,  the  boom 
structure  provides  crush  protection 
during  rollover  or  tipover  (Ex.  5-16). 

At  paragraphs  (f)(3)  (ii)  and  (iii)  of  the 
final  rule,  OSHA  is  requiring  that  ROPS 
and  FOPS  be  tested,  installed  and 
maintained  in  accordance  with  the 
following  Society  of  Automotive 
Engineers  standards:  “Performance 
Criteria  for  Rollover  Protective 
Structures  ,(ROPS)  for  Construction, 
Earthmoving,  Forestry,  and  Mining 
Machines”  SAE  J1040,  April  1988; 
“Minimum  Performance  Criteria  for 
Falling  Object  Protective  Structures 
(FOPS)”  SAE  J231,  Jan  1981;  and 
“Deflection  Limitiiig  Voluroe-ROPS/ 
FOPS  Laboratory  Evaluation”  SAE  J397, 
April  1988.  This  incorporation  by 
reference  of  SAE  J104Q;  April  1988,  SAE 
J231,  Jan  1981,  and  SAE  J397;  April 
1988,  have  been  approved  by  the  Office 
of  the  Federal  Register,  in  accordairce 
with  the  requirements  of  5  U.SX^.  552(a) 
and  1  CFR  Part  51.  The  final  rule  has 
been  revised  to  reflect  this  approval  and 
provides  the  requisite  information 
regarding  access  to  the  text  of  SAE 
J1040,  April  1988,  SAE  1231, 1981,  and 
SAE  J397,  April  1988. 

These  provisioitt  update  the 
requirements  contained  in  the  proposed 
rule.  OSHA  received  various  comments 
on  incorporating  consensus  standards 
by  reference,  and  this  issue  has  been 
discussed  above  in  the  Major  Issues 
section. 

In  paragraph  (f)(3)(v)  of  the  final  rule, 
OSHA  is  requiring  that  the  protective 
structure  on  each  machine  be  of  a  size 
that  does  not  impede  the  operator’s 
normal  movements  in  the  cab.  This 
provision  parallels  -the  provision 
contained  in  the  propoeed  rule  and  the 
1978  ANSI  logging  standard.  O^iA  did 
not  receive  any  comments  opposing  diis 
provision. 

In  paragraphs  (f)(3)(vi)  through  (rdl) 
specify  requirements  for  enclosing  die 
operator’s  csfe.  OSIA  did  not  reoeive 
any  comments  oppoeii^  diese 
provisions  in  genetaL  One  commenter 
did  recommend  that  OSHA  replace 
these  provisions  with  a  refermce  to  die 
Society  of  Automotive  Engineers  J%084, 


April  1980,  standard  on  force 
requirements  for  tractors  and  skidders 
(Ex.  5-16).  However,  since  the  SAE 
standard  does  not  cover  all  of  the 
machines  referenced  in  paragraph  (f)(3), 
OSHA  has  specified  in  the  final  rule  the 
cab  force  requirements  which  are 
applicable  to  madhines  used  in  logging 
operations. 

Paragraph  (f)(3)(vi)  of  the  final  rule 
requires  that  the  overhead  covering  of 
each  cab  be  of  solid  material  extending 
over  the  entire  canopy.  This  provision 
parallels  the  requirement  contained  in 
the  proposed  rule. 

Para^aph  (f)(3)(vii)  requires  that  the 
lower  portion  of  the  cab  (up  to  the  top 
of  the  instrument  panel  or  24  inches 
(60.9  cm)  if  there  is  no  instrument 
panel)  be  completely  enclosed,  except  at 
entrances,  with  solid  material  to  prevent 
objects  from  entering  the  cab.  The 
proposed  rule  stated  generally  that  the 
lower  portion  of  the  cab  be  fully 
enclosed.  One  commenter  said  that 
what  constitutes  the  “lower  portion”  of 
the  cab  should  be  specifically  defined 
(Ex.  5-16).  OSHA  has  incorporated  the 
commenter’s  recommendation  that  the 
lower  portion  be  defined  as  below  the 
1op  of  the  instrument  panel  or  at  24 
inches. 

Paragraph  (f)(3,)(viii)  of  the  final  rule 
requires  that  the  upper  portion  of  the 
cab  be  fully  enclosed.  The  enclosure 
must  be  made  of  mesh  material  with 
optenings  no  greater  than  2  inches  (5.08 
cm)  at  its  least  dimension  or  otEer 
material  that  the  employer  demonstrates 
provides  equivalent  protection  and 
visibility.  This  provision  combines  two 
requirements  contained  in  the  proposed 
rule:  full  enclosure  of  the  upper  rear 
portion  of  the  cab  and  enclosure 
extending  forward  as  far  as  possible 
from  the  rear  comers  of  the  cab  sides. 
The  proposed  rule  also  required  that  the 
mesh  material  openings  be  no  greater 
than  1%  inches.  The  1978  ANSI  logging 
standard  also  required  metal  mesh  when 
glass  alone  is  not  sufiicieDt  to  provide 
operator  protection.  In  the  final  rule, 
OSHA  has  combined  these  provisions 
because  one  commenter  said  that 
“upper  rear  portion”  and  “as  far  as 
possible”  were  not  adequately  defined 
(Ex.  5-16).  In  addition,  OSHA  has 
changed 'tbe  final  mle  to  allow  mesh 
material  with  openings  no  greater  than 
two  inches,  that  one  commenter  pointed 
out  is  the  accepted  standard  in 
western  States  (See  Ex.  2-22,  5-71, 

38K). 

Some  commenters  said  that  OSHA 
should  limit  the  types  of  vehicles 
requiring  mesh  material  (Ex.  5-74 
through  5-92).  They  said  mesh  should 
not  be  required  on  front-end  loaders,  log 
Stadiers,  fbrkhfts,  scrapers  8nd:gtaders. 


They  contend  some  of  these  machines 
are  used  in  log  stacking  areas  where 
there  is  no  danger  of  branches  entering 
the  cab.  In' the  ^al  rule,  OSHA  has 
deleted  fiont-end  loaders,  tmeks, 
graders,  and  scrapers  from  paragraph 
(f)(3)  btt^ause  they  are  used  in 
performing  construction  activities  rather 
than  logging  operations.  With  regard  to 
log-stagers,  OSHA  believes  it  is 
necessary  for  these  machines  to  be 
equipped  with  mesh  material  or 
equivalent  protection.  Log-stackers  are 
used  to  raise  and  move  trees  as  well  as 
logs.  In  some  cases  trees  are  not  topped 
until  they  are  taken  to  the  landing. 

When  trees  still  contain  branches,  they 
could  enter  the  cab  and  injure  the 
operator  if  no  cab  protection  is 
provided. 

Paragraph  (f)(3)(viii)  of  the  final  rule 
also  specifies  that  the  cab  may  be 
enclosed  with  a  material  other  than 
mesh,  provided  the  employer 
demonstrate  that  it  provides  equivalent 
protection  and  visibility.  The  proposed 
rule  implied  that  transparent  material 
could  be  used  but  did  not  specify  what 
level  of  protection  it  must  provide.  The 
1978  ANSI  logging  standard  specified 
that  when  glass  enclosures  were  used, 
they  must  be  safety  glass  or  its 
equivalent. 

OSHA  did  not  receive  any  comments 
opposing  this  provision.  One 
commenter  stated  that  many  machines 
are  already  enclosed  with  other 
material,  such  as  safety  glass,  that  offers 
equivalent  protection  and  visibility  (Ex. 
5-16).  In  addition,  the  Society  of 
Automotive  Engineers  SAE  ]1084,  April 
1980,  "Operator  Protective  Structure 
Performance  Criteria  for  Certain 
Forestry  Equipment,  Recommended 
Practice”  allows  cabs  to  be  enclosed 
with  safety  glass. 

OSHA  notes  that  the  employer  bears 
the  burden  of  demonstrating  that  when 
transparent  materiaL  other  &an  safety 
glass  is  used,  that  it  provides  both 
equivalent  protection  and  visibility. 
Paragraph  (i)(3)(ix)  of  the  final  rule 
requires  that  the  upp>er  cab  enclosure 
allow  maximum  visibility.  The 
proposed  rule  required  that  the  upper 
cab  enclosure  allow  maximum  visibility 
to  the  rear.  OSHA  believes  that  it  is 
necessary  that  the -oaclosure  allow 
maximum  visibility  in  all  directions  so 
that  the  operator  and  other  employees  in 
the  area  are  not  iniurecL 

Paragrsq>h  (f)(3)(x)  of  the  final  rule 
requires  that  iftTmisparent  material, 
rather  than  mesh,  is  used  to  enclose  the 
upper  cab,  it  shall  be  of  safety  glass  or 
other  material  that  the  employer 
demonstrates  provides  equivalmt 
protection  and  visihifity;.  This  provtskm 
parallels  the  provision  contained  in  the 
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proposed  rule.  The  proposed  standard 
also  specifled  that  a  metal  screen  must 
also  he  used  where  transparent  material 
alone  does  not  provide  adequate 
protection.  In  the  final  rule,  OSHA 
specifies  the  preferred  transparent 
material  (i.e.  safety  glass).  OSHA  agrees 
with  various  commenters  that  when 
safety  glass  is  used,  additional  metal 
mesh  screens  are  not  necessary.  The 
final  rule  does  allow  alternative  material 
to  be  used,  and  makes  clear  OSHA’s 
intent  that  it  is  the  employer  who  bears 
the  burden  of  proving  that  the 
alternative  material  provides  protection 
and  visibility  that  is  equivalent  to  safety 
glass. 

Paragraphs  (f)(3)  (xi)  and  (xii)  of  the 
final  rule  require  that  transparent 
material  be  kept  clean  and  be  replaced 
when  it  is  cradled,  broken,  scratched  or 
damaged  in  any  other  way  that  may 
create  a  hazard  for  the  operator.  These 
requirements  parallel  the  provisions 
contained  in  the  proposed  rale  and  the 
1978  ANSI  lo^ng  standard. 

Paragraph  (fi(3)(xiii)  of  the  final  rule 
requires  that  deflectors  be  installed  in 
front  of  each  cab  to  deflect  whipping 
saplings  and  branches.  This  provision 
also  requires  that  deflectors  be  located 
so  they  do  not  impede  visibility  or 
access  to  the  cab.  This  provision  adopts 
the  requirement  contained  in  the 
proposed  rule.  OSHA  did  not  receive 
any  comments  opposing  the  provision. 

Paragraph  (f)(3)(xiv)  of  the  final  rule 
requires  that  the  height  of  each  cab 
entrance  be  at  least  52  inches,  or  1.3 
meters,  from  the  floor  of  the  cab.  This 
provision  has  been  adopted  from  the 
proposed  rule.  No  commenters  opposed 
this  requirement. 

Paragraph  (f)(3)(xv)  of  the  final  rule 
requires  that  each  machine  operated 
near  yarding  systems  (high  lead  and 
skyline)  shall  be  equipped  with  sheds  or 
roofs  of  sufficient  strength  to  provide 
protection  from  breaking  lines.  This 
provision  has  been  adopted  from  the 
proposed  rule.  There  were  no  comments 
opposing  this  provision. 

Overhead  Guards 

At  paragraph  (f)(4)  of  the  final  rule, 
OSHA  is  specifying  that  each  forklift 
truck  used  in  logging  operations  be 
equipped  with  an  overhead  guard.  The 
overhead  guard  must  meet  the 
requirements  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  B56.6- 
1987  (with  addenda),  “Safety  Standard 
for  Rough  Terrain  Forklift  Trucks.”  This 
incorporation  by  reference  of  ASME 
856.^1987,  has  been  approved  by  the 
Office  of  the  Federal  Register,  in 
accordance  with  the  requirements  of  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  The 
final  rule  has  been  revised  to  reflect  this 


approval  and  provides  the  requisite 
information  regarding  access  to  the  text 
of  ASME  B56.6-1987. 

In  the  proposed  rule,  OSHA  had 
included  forklift  trucks  in  the 
provisions  requiring  installation  of 
ROPS  and  FOPS.  However,  commenters 
informed  OSHA  that  the  manufacture  of 
forklift  trucks  used  in  rough  terrain 
conditions  such  as  the  logging  industry 
are  covered  by  the  ASME  standard  (Ex. 
5-22,  5-47,  Tr.  Wl  224),  and  that 
forklift  trucks  are  manufactured  with 
overhead  protection,  rather  than  ROPS 
and  FOPS  (Ex.  5-47). 

OSHA  believes  that  this  overhead 
protection  requirement  is  necessary  and 
will  adequately  protect  logging  forklift 
operators  from  falling  objects.  Since  the 
mast  assembly  of  the  forklift  truck 
prevents  it  from  rolling  onto  its  fop, 
ROPS  protection  is  not  necessary.  When 
accidents  do  occur,  forklift  trucks  are 
more  likely  to  tip  over  on  their  sides. 
OSHA  believes  that,  in  the  event  of  a 
tipover,  the  seat  belt  requirement 
contained  in  this  standard  will  prevent 
operators  from  being  pinned  or  crushed 
by  the  truck  or  overhead  guard  by  safely 
restraining  them  within  the  cab. 

In  paragraph  (f)(4)  OSHA  has  not 
included  a  provision  excepting  fork  lift 
trucks  placed  into  service  before  the 
final  rule  from  being  equipped  with 
overhead  guards.  The  manufacturing 
requirements  for  rough  terrain  forklift 
trucks  have  been  in  place  since  1978. 
Since  the  useful  life  of  these  machines 
is  approximately  10  years,  OSHA  is 
confident  that  almost  all  forklift  trucks 
currently  used  in  the  logging  industry 
do  contain  overhead  guards  meeting  the 
ASME  standard. 

Machine  Access 

Paragraph  (f)(5)  of  the  final  rule 
specifies  various  requirements  regarding 
machine  access.  Paragraph  (f)(5)(i)  of  the 
final  rule  requires  that  machine  access 
be  provided  for  each  machine  when  the 
operator  or  another  employee  must 
climb  onto  the  machine  to  enter  the  cab 
or  an  operating  element  to  perform 
maintenance.  This  provision  also 
requires  that  the  machine  access  system 
meet  the  requirement  of  the  SAE  J185 
June  1988,  standard  on  “Recommended 
Practice  for  Access  systems  for  Off-Road 
Machines.”  This  incorporation  by 
reference  of  SAE  J185,  June  1988,  has 
been  approved  by  the  Office  of  the 
Federal  Register,  in  accordance  with  the 
requirements  of  5  U.S.C.  552(a)  and  1 
CFR  Part  51.  The  final  rule  has  been 
revised  to  reflect  this  approval  and 
provides  the  requisite  information 
regarding  access  to  the  text  of  SAE  J185, 
June  1988. 


The  proposed  rule  and  the  1978  ANSI 
logging  standard  also  contained 
machine  access  provisions.  The 
proposed  rule  specified  that  steps, 
ladders,  handhold,  catwalks,  or  railings 
installed  after  the  effective  date  of  this 
standard  comply  with  the  SAE  J185, 

June  1981,  or  be  in  accordance  with  a 
design  by  a  professional  engineer  which 
offers  equivalent  employee  protection. 
There  were  no  comments  opposing  the 
proposed  provision. 

OSHA  believes  this  provision  is 
necessary  to  prevent  logging  injuries 
due  to  slips  and  falls.  The  WIR  survey 
indicated  that  these  types  of  injuries 
accounted  for  almost  one-fourth  of  all 
logging  injuries  reported,  and  that  28 
percent  of  all  injuries  resulting  from 
falls  involved  machines  and  vehicles 
(Ex.  2-1).  OSHA  believes  that 
compliance  with  the  SAE  standard,  in 
conjunction  with  work  practices  and 
training,  will  prevent  these  types  of 
accidents.  OSHA  notes  that  in  the  final 
rule,  the  reference  to  the  SAE  standard 
has  been  updated  from  the  1981  to  the 
1988  edition. 

Paragraph  (f)(5)(ii)  of  the  final  rule 
requires  that  each  machine  cab  have  a 
second  means  of  egress.  This  provision 
has  been  adopted  fitsm  the  proposed 
rule.  The  1978  ANSI  logging  standard 
also  contained  this  requirement. 
According  to  one  commenter,  nearly  all 
logging  machines  currently  in  use  have  . 
a  second  means  of  egress  (Ex.  5-29). 
Therefore,  OSHA  does  not  believe 
compliance  with  this  provision  will  be 
burdensome. 

Paragraphs  (f)(5)  (iii)  and  (iv)  of  the 
final  rule  require  that  walking  and 
working  surfaces  of  each  machine  have 
slip  resistant  surfaces  and  be  kept  free 
of  waste,  debris  and  other  material 
which  might  result  in  slipping,  falling 
or  fire.  These  requirements  parallel 
provisions  contained  in  the  proposed 
rule. 

OSHA  received  three  comments 
opposing  these  provisions  (Ex.  5-7,  5- 
22,  5-55).  These  commenters  stated  that 
the  debris  must  be  hazardous  (Ex.  5-7) 
and  that  the  requirement  should  be 
changed  to  indicate  that  the  walkways 
of  machines  should  be  “substantially 
free”  of  debris  (Ex.  5-55).  As  discussed 
above,  slips,  trips  and  falls  account  for 
a  significant  number  of  injuries  in  the 
logging  industry.  The  Agency’s  primary 
intent  in  this  provision  is  to  minimize 
the  potential  for  employees  to  slip,  trip 
or  fall  when  mounting  or  dismounting 
a  machine.  OSHA  believes  these 
provisions  will  reduce  the  hazards  that 
result  in  those  types  of  injuries.  OSHA 
does  not  agree  with  the  characterization 
implied  by  the  commenters  that  this 
provision  requires  employers  to  keep 
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every  machine  walking  and  working 
surface  “spotless”  at  all  times.  OSHA  is 
aware  that  in  outdoors  environments 
material  may  accumulate  on  machine 
surfaces.  OSHA  is  only  requiring  that 
when  such  accxunulated  material  might 
result  in  a  fire  or  in  an  employee 
slipping  or  falling  that  it  must  be 
removed. 

Exhaust  Systems 

Paragraph  (f)(6)  of  the  final  rule 
contains  various  requirements  regarding 
exhaust  pipes  and  mufflers.  Paragraphs 
(f)(6)  (i)  and  (ii)  of  the  final  rule  require 
that  exhaust  pipes  on  each  machine  be 
so  located  that  exhaust  is  directed  away 
from  the  operator,  and  be  moimted  or 
guarded  to  protect  the  employee  from 
accidental  contact.  These  provisions 
have  been  adopted  from  the  proposed 
rule.  The  1978  ANSI  logging  standard 
also  contained  a  similar  requirement. 
OSHA  did  not  receive  any  comments 
opposing  these  provisions. 

Paragraph  (f)(6)  (iii)  of  the  final  rule 
requires  that  exhaust  pipes  be  equipped 
with  spark  arresters.  This  provision  also 
provides  that  when  an  engine  is 
equipped  with  a  turbocharger,  spark 
arresters  are  not  required.  The  proposed 
rule  also  required  a  spark  arrester  for 
each  machine,  but  did  not  make  an 
exception  for  machines  equipped  with 
turbochargers. 

Several  commenters  said  that  spark 
arresters  were  not  needed  when  engines 
are  turbocharged  (Ex.  5-10,  5-16,  5-17, 
5-22,  5-25,  5-27,  5-55,  5-74  through  5- 
92).  These  commenters  said  that  the 
flow  of  exhaust  gases  through  the 
turbocharger  requires  sufficient  time  for 
any  sparks  to  be  extinguished  and 
unbumed  fuel  and  particulate  matter  to 
be  burned.  One  commenter  said  that 
functional  tvu-bocharged  engines  do  not 
produce  exhaust  sparks  like  normally 
aspirated  engines  (Ex.  5-27).  For  this 
reason,  these  commenters  said 
turbochargers  were  an  acceptable 
substitute  for  spark  arresters  (Ex.  5-16). 
In  addition,  the  U.S.  Forest  Service 
allows  turbochargers  in  lieu  of  spark 
arresters  (Ex.  5-16).  Based  on  this 
evidence,  OSHA  has  incorporated  an 
exception  to  the  use  of  spark  arresters 
when  the  machine  engine  is 
turbocharged. 

Paragraph  (f)(6)(iv)  of  the  final  rule 
requires  that  the  muffler  provided  by 
the  manufactvner,  or  the  equivalent,  be 
in  place  at  all  times  the  machine  is  in 
operation.  This  provision  is  the  same  as 
the  corresponding  provisions  of  the 
proposal  and  the  pulpwood  logging 
standard.  OSHA  did  not  receive  any 
comments  opposing  this  requirement. 


Brakes 

Paragraph  (f)(7)  of  the  final  rule 
specifies  provisions  regarding  machine 
brakes.  Paragraph  (f)(7)(i)  of  Ae  final 
rule  requires  that  the  brakes  must  be* 
sufficient  to  hold  each  machine  and  its 
maximum  load  on  the  slopes  on  which 
the  machine  is  being  operated.  As 
discussed  above,  rated  capacity  is  the 
maximmn  load  a  machine  was  designed 
by  the  manufacturer  to  handle.  This 
provision  was  adopted  from  the 
proposed  rule.  Machine  brake 
provisions  are  also  included  in  various 
State  logging  standards  (Ex.  2-17,  2-18, 
2-19,  2-22,  38J,  38K),  and  in  the  1978 
ANSI  logging  standard. 

Several  commenters  supported  this 
provision  (Ex.  5-10,  5-16,  5-22).  These 
commenters  also  said  that  OSHA  should 
include  provisions  requiring  brakes  to 
meet  certain  criteria  in  respective  SAE 
and  ANSI  standards. 

The  variety  of  terrain  encountered  in 
logging  operations  makes  the  adequacy 
of  brakes  a  critical  safety  issue.  For 
example,  information  presented  in  the 
preamble  to  the  proposed  rule  indicated 
that  an  operator  was  unable  to  stop  the 
machine  he  was  operating  on  a  slope 
and  the  machine  rolled  over  (54  FR 
18799-80).  The  injured  operator  was 
trapped  in  a  cab  for  45  minutes  until  he 
could  be  rescued.  This  provision 
requires  that  the  braking  system,  that 
consists  of  the  service  and  emergency 
brakes,  must  be  adequate  to  hold  the 
machine  and  its  maximum  allowable 
load  on  the  slope.  For  certain  machines 
(tractors  and  rubber  tired  skidders), 
employers  can  look  to  national 
consensus  standards  for  guidance  on 
brake  system  performance  (See  SAE 
J1041,  October  1991,  “Breaking  System 
Test  Procedure  and  Braking 
Performance  Criteria  for  Agricultural 
Tractors”  and  SAE  J1178,  June  1987, 
“Braking  Performance — Rubber  Tired 
Skidders”).  However,  these  standards 
do  not  cover  all  machines  used  in 
logging  operations.  Therefore,  OSHA  is 
specifying  certain  minimum  brake 
system  requirements  for  all  machines 
used  in  logging  operations. 

Paragraph  (f)(7)(ii)  requires  that  each 
machine  be  equipped  with  a  secondary 
braking  system,  such  as  an  emergency 
brake  or  parking  brake.  This  provision 
also  requires  that  the  secondary  system 
be  effective  in  stopping  the  machine  and 
maintaining  parking  performance, 
regardless  of  the  direction  of  travel  or  of 
whether  the  engine  is  running.  These 
requirements  parallel  the  provisions 
contained  in  the  proposed  rule.  These 
provisions  are  also  contained  in  the 
1978  ANSI  logging  standard.  There  were 


no  comments  opposing  these 
provisions. 

Guarding 

Paragraphs  (f)(8)  (i)  and  (ii)  of  the 
final  standard  requires  that  each 
machine  be  equipped  with  guarding  to 
protect  employees  from  exposed  moving 
elements  and  flying  objects.  These 
provisions  also  require  that  guarding 
must  meet  the  requirements  spedfi^  in 
subpart  O  of  part  1910.  These  provisions 
clarify  that  guarding  requirement  also 
applies  to  each  machine  used  in 
debarking,  limbing  and  chipping.  The 
proposed  standard  also  contained  a 
provision  requiring  machine  guarding. 
The  1978  ANSI  logging  standard 
contained  a  similar  requirement. 

Three  commenters  stated  that  the 
provision  should  be  applied  only  to 
stationary  equipment  to  prevent 
misapplication  to  mobile  equipment 
(Ex.  5-10,  5-22,  5-57).  OSHA  believes 
the  record  does  not  support  the 
commenters’  recommendation.  The 
Agency  believes  that  both  mobile  and 
stationary  machines  pose  a  risk  of  injury 
due  to  exposure  to  moving  parts. 
According  to  the  WIR  survey,  a 
significant  number  of  employee  injuries 
involved  mobile  equipment  (Ex.  2-1). 
OSHA  believes  that  employees  working 
with  or  near  both  types  of  machine  need 
to  be  protected.  Additionally,  requiring 
all  machines  to  be  guarded  eliminates 
the  ambiguity  as  to  whether  a  machine 
is  stationary  or  mobile  (e.g.  mobile 
machines  that  are  used  in  place,  such  as 
a  trailer  mounted  chipper). 

OSHA  notes  that  guarding  satisfies 
the  requirements  of  subpart  O  when  it 
is  in  the  form  of  a  specially  constructed 
and  installed  barrier  or  when  the 
structure  of  the  machine  itself  prevents 
employee  contact  with  the  moving 
element  of  the  machine.  Each  machine 
shall  be  equipped  with  guarding  to 
protect  employees  from  exposure  to 
moving  elements,  such  as  but  not 
limited  to,  shafts,  pulleys,  belts  on 
conveyors,  and  gears,  in  accordance 
with  the  requirements  of  subpart  O  of 
part  1910. 

Paragraph  (f)(8)(iii)  of  the  final  rule 
requires  that  the  guarding  on  each 
machine  be  in  place  at  all  times  the 
machine  is  in  operation.  This  provision 
was  contained  in  the  1978  ANSI  logging 
standard.  This  provision  makes  explicit 
OSHA’s  intent  in  the  proposed  rule  that 
machines  be  equipped  with  guarding 
and  that  such  guarding  not  be  removed 
or  otherwise  disabled  while  the 
machine  is  in  operation.  If  machine 
guarding  is  removed  or  disabled, 
employees  still  remain  exposed  to  th;' 
danger  of  moving  elements  and  flying 
objects  when  they  are  near  or  using  the 
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machine.  OSHA  believes  the  reasoning 
and  explanation  for  requiring  that 
chain-saw  chain  brakes  be  engaged 
when  starting  the  machine  and  not  be 
removed  is  also  applicable  to  this 
provision. 

Paragraph  (g)  Vehicles 
At  paragraph  (g)  of  the  final  rule, 

OSHA  has  included  various 
requirements  regarding  vehicles  when 
used  off  public  roads  in  logging 
operations.  OSHA  has  decided  to 
include  a  separate  paragraph  on 
vehicles  in  this  fln^  rule  because  of  the 
confusion  commenters  said  existed  in 
the  definition  and  requirements 
regarding  “mobile  equipment”  verses 
“motor  vehicles”  in  the  proposed  rule 
(Ex.  5-16,  5-18, 5-19,  5-22).  Certain  of 
the  proposed  provisions  on  vehicles 
were  limited  to  personnel  transport 
vehicles.  In  the  final  rule,  OSHA  has 
defined  vehicles  to  include  trucks  and 
trailers  used  to  transport  logs  and 
machines,  as  well  as  personnel  transport 
vehicles.  Therefore,  the  provisions 
covering  vehicles  apply  to  all  vehicles 
used  in  any  l(^ging  operation.  OSHA 
believes  that  the  reasoning  and 
explanation  supporting  the  need  for 
protection  for  those  in  personnel 
transport  vehicles  also  apply  to 
operators  and  passengers  of  other 
vehicles. 

OSHA  received  some  comment  that 
employee-provided  vehicles  should  be 
excepted  from  the  standard’s  vehicle 
requirements  (Ex.  5-21,  5-36,  5-39). 
OSHA  has  not  distinguished  between 
employer-provided  and  employee- 
provided  equipment  anywhere  in  this 
standard.  OSHA  believes  that  when  any 
equipment  is  used  in  logging  operations, 
the  employer  is  responsible  for  assuring 
that  it  is  in  proper  working  condition. 
However,  this  final  standard  does  not 
address  the  personal  vehicle  an 
employee  drives  on  public  roads.  By 
contrast,  when  the  employer  allows 
employees  to  use  their  own  vehicles  to 
transport  themselves  and  other 
employees  off  public  roads  to  and  from 
logging  work  sites  rather  than  providing 
such  transportation,  those  vehicles  are 
exposed  to  the  unique  hazards  of 
logging  operations.  Such  vehicles  must 
be  adequately  equipped  and  properly 
running,  just  as  employer  provided 
vehicles  must  be,  in  order  to  cross  what 
may  be  difficult  terrain  and  other 
hazardous  conditions  encountered 
enroute  to  and  fiom  the  logging  site.  The 
OSH  Act  imposes  on  the  employer  the 
responsibility  for  compliance  with 
standards  and  for  assuring  safe 
conditions  in  the  workplace,  even  if  tlie 
employee  provides  the  vehicle  for  the 
logging  operation. 


OSHA  believes  it  is  necessary  in  the 
final  rule  to  specify  requirements  for 
vehicles  used  to  transport  employees  off 
public  roads  and  vehicles  used  to 
perform  logging  operations.  The  record 
shows  that  a  number  of  injuries  and 
fatalities  have  occurred  in  the  logging 
industry  that  involve  vehicles  (Ex.  2-1, 
4-61,  4-129). 

At  paragraphs  (g)(1)  and  (g)(2),  OSHA 
is  requiring  the  employer  to  a.ssure  that 
each  vehicle  used  to  transport 
employees  off  public  roads  or  to 
perform  any  logging  operation, 
including  vehicles  provided  by 
employees,  is  maintained,  and  is 
insp>ected  before  initial  use  during  a 
vvorkshift.  These  provisions  also  require 
that  defects  or  damage  be  repaired  or  the 
vehicle  be  replaced  before  work  is 
started.  These  are  the  same  general 
maintenance  and  inspection  as  required 
for  machine  and  tools.  OSHA  believes 
that  the  explanation  and  reasoning  for 
including  these  provisions  in  the 
paragraphs  covering  PPE,  tools  and 
machine  apply  here  as  well.  (See 
discussion  above  of  paragraphs  (d)(l)(i), 
(d)(l)(ii).  (e)(l)(i).  (e)(l)(ii).  (f)(l)(i).  and 
(f)(l)(ii).) 

OSHA  has  included  paragraphs  (g)(1) 
and  (g)(2)  in  the  final  rule  in  an  effort 
to  clarify  its  proposed  intention.  As 
stated  above,  commenters  said  it  was 
not  clear  in  the  proposed  rule  whether 
the  definition  of  “mobile  equipment” 
included  both  machines  and  vehicles, 
and  therefore,  whether  the  general 
maintenance  and  inspection 
requirements  applied  to  both  types  of 
equipment.  “Mobile  equipment”  was 
defined  in  the  proposal  as  that  kind  of 
equipment  that  includes  mobility  as  a 
part  of  its  work  function.  In  the  final 
rule,  OSHA  is  defining  machines  and 
vehicles  separately,  and  placing  the 
requirements  governing  each  in 
different  paragraphs.  In  making  these 
clarifications,  however,  the  Agency 
emphasizes  that  all  mobile  equipment 
used  in  logging  operations,  whether 
vehicles  or  machines,  must  operate 
properly,  and  that  maintenance  and 
inspections  are  needed  to  assure  that 
only  properly  functioning  mobile 
equipment  is  used. 

Paragraph  (g)(3)  of  the  final  rule 
requires  that  the  employer  assure  that 
operating  and  maintenance  instructions 
are  available  in  each  vehicle.  This 
provision  also  requires  that  each  vehicle 
operator  and  maintenance  employee 
comply  with  the  instructions.  These  are 
the  same  provisions  as  required  for 
machines.  OSHA  believes  that  the 
explanation  and  reasoning  for  including 
these  provisions  in  tlie  paragraph 
covering  machines  applies  to  vehicles  as 


well.  (See  discussion  above  of  paragraph 
(f)(l)(iii).) 

Paragraph  (g)(4)  of  the  final  rule 
requires  that  the  employer  assure  that 
ea^  vehicle  operator  has  a  valid 
operator’s  license  for  the  class  of  vehicle 
being  operated.  This  provision  applies 
to  all  vehicle  operators,  not  just 
employees  who  operate  personnel 
transport  vehicles.  The  proposal  applied 
the  licensing  requirement  only  to 
personnel  transport  vehicle  operators 
and  no  comments  opposing  the 
retirement  were  received. 

OSHA  believes  that  it  is  also  essential 
that  an  employee  operating  any  type  of 
vehicle  possess  a  current  license  for  that 
vehicle.  Any  employee  operating  a 
vehicle  for  logging  operations  needs  to 
have  met  the  necessary  qualifications 
and  shown  that  they  have  operated  the 
vehicle  in  a  manner  responsible  enough 
to  maintain  a  current  license.  This 
provision  ensures  that  the  employee  has 
the  proper  kind  of  license  for  the  type 
of  vehicle  being  operated  and  the  load 
being  carried. 

Paragraph  (g)(5)  of  the  final  rule 
requires  that  mounting  steps  and 
handholds  be  provided  on  each  vehicle 
whenever  it  is  necessary  to  prevent  an 
employee  &x>m  being  injured  while 
entering  or  leaving  the  vehicle.  The 
propos^  rule  specified  that  mounting 
steps  and  handholds  be  provided  for 
every  persormel  transport  vehicle.  The 
1978  ANSI  logging  standard  also 
contained  a  similar  provision. 

One  commenter  opposed  applying 
this  provision  to  pickup  trucks  (Ex.  5- 
51).  This  conunenter  said  steps  would 
rip  off  of  high  center  pickup  trucks 
during  the  ride.  In  addition  this 
commenter  said  that  steps  would 
prevent  access  of  fire  fighting  vehicles 
to  roads  that  have  water  barriers  or 
speed  bumps.  OSHA  does  not  believe 
the  record  supports  the  exceptions 
recommended  by  the  commenter.  First, 
according  to  the  WIR  survey,  13  percent 
of  all  injuries  resulted  from  falls  firom 
vehicles  (Ex.  2-1).  Second,  there  are 
mounting  steps  for  vehicles  used  in 
logging  operations  that  can  be 
retractable  or  high  enough  to  prevent 
contact  with  the  ground  while  the 
vehicle  is  moving.  In  addition,  the 
record  does  not  indicate  that  there  are 
many  speed  bumps  on  logging  roads. 
OSHA  is  aware  that  mounting  steps  and 
handholds  may  not  be  necessary  for 
every  vehicle.  OSHA  is  only  requiring 
mounting  steps  when  there  is  a  danger 
that  an  employee  could  be  injured  while 
entering  or  leaving  the  vehicle  without 
being  provided  with  such  assistance. 

Paragraph  (g)(6)  of  the  final  rule 
requires  that  each  seat  be  securely 
fastened  to  the  vehicle.  The  final  rule 
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adopts  the  proposed  requirement  and 
applies  it  to  all  vehicles  used  in  logging 
operations.  The  1978  ANSI  logging 
standard  also  contained  this 
requirement.  OSHA  did  not  receive  any 
comments  opposing  this  provision. 

Paragraph  (g)(7)  of  the  final  rule 
requires  applies  the  requirements  of 
paragraphs  (f)(2)(iii),  (f)(2)(v),  (f)(2)(vii), 
(f)(2)(x),  (f)(2)(xiii)  and  paragraph  (f)(7) 
to  each  vehicle  used  to  transport  any 
employee  off  public  roads  or  to  perform 
any  logging  operation,  including  any 
vehicle  provided  by  an  employee. 

OSHA  believes  these  general  work 
practices  and  brake  requirements  are 
necessary  to  prevent  accidents  involving 
vehicles  as  well  as  machines.  OSHA 
believes  the  reasoning  and  explanation 
for  including  these  general  provisions  in 
the  paragraph  covering  machines 
applies  here  as  well. 

Paragraph  (h)  Tree  Harvesting 
At  paragraph  (h)  of  the  final  rule, 
OSHA  establishes  various  general  and 
specific  work  practice  requirements 
regarding  tree  harvesting.  OSHA 
believes  these  work  practice 
requirements  are  necessary,  especially 
given  the  high  injury  rate  in  the  logging 
industry.  According  to  the  WIR  survey, 
in  more  than  two-thirds  of  all  reported 
injuries  unsafe  working  practices 
contributed  to  the  accident  (Ex.  2-1). 

The  work  practices  specified  in  this 
paragraph  address  those  work  practices 
that  when  not  used  contributed  to 
accidents  such  as  those  reported  in  the 
WIR  survey  (e.g.,  co-worker  activity, 
working  too  fast,  misjudging  time  or 
distance  to  avoid  injury,  using  wrong 
cutting  method). 

OSHA  notes  that  those  provisions  in 
the  proposed  rule  that  specified 
requirements  other  than  work  practices 
(e.g.,  equipment  specifications)  have 
been  moved  to  the  applicable 
equipment  specification  paragraphs  of 
the  final  rule. 

General  Requirements 

Paragraph  (h)(l)(i)  requires  that  trees 
not  be  felled  in  a  manner  that  may 
create  a  hazard  for  an  employee,  such 
as,  but  not  limited  to,  falling  on  an 
employee,  or  striking  a  rope,  cable, 
power  line  or  machine.  The  proposed 
rule  and  the  1978  ANSI  logging 
standard  contained  similar  provisions. 
The  proposed  rule  required  that  trees 
not  be  felled  in  a  manner  that  could 
endanger  an  employee. 

Three  commenters  said  that  the 
proposed  provision  was  too  broad  to  be 
useful  since  they  believed  all  felling 
activities  are  dangerous  (Ex.  5-21,  5-36, 
5-63).  While  OSHA  agrees  that  it  may 
not  be  possible  to  eliminate  all  hazards 


in  a  workplace,  the  employer  does  have 
the  responsibility  to  prevent  or 
minimize  hazards  the  employer  can 
reasonably  anticipate.  To  comply  with 
this  provision,  it  is  incumbent  on  the 
employer  to  train  employees  in  proper 
felling  work  practices  and  to  point  out 
when  employee  actions  or  workplace 
conditions  could  create  hazards  for 
employees. 

Paragraph  (h)(l)(ii)  requires  that  the 
immediate  supervisor  be  consulted 
before  felling  is  commenced,  whenever 
unfamiliar  or  unusually  hazardous 
conditions  necessitate  the  supervisor’s 
approval.  The  final  rule  adopts  the 
provision  contained  in  the  proposed 
rule.  One  commenter  supported  the 
proposed  requirement  (Tr.  Wl  85).  He 
said  that  consulting  supervisors  when 
heavy  accumulations  of  snow  are 
present  would  prevent  injuries.  OSHA 
believes  that  unusual,  hazardous 
situations  may  arise  during  felling 
operations  and  the  supervisor  should  be 
involved  in  making  decisions  about  the 
safest  way  to  fell  a  tree.  These  situations 
may  include,  but  are  not  limited  to, 
felling  very  large  or  tall  trees;  cutting 
trees  whose  lean,  location  or  structure 
make  it  difficult  to  fell  in  the  desired  or 
a  safe  direction.  Adding  the  supervisor’s 
knowledge,  training  and  experience  to 
the  decision-making  process  should 
help  to  minimize  the  hazards  to  loggers. 
In  addition,  this  consultation  process  is 
especially  important  when  logging 
crews  are  relatively  new  and  may  not 
have  dealt  with  such  situations  before. 

Paragraph  (h)(l)(iii)  of  the  final  rule 
requires  that  no  yarding  machine  be 
operated  within  two  tree  lengths  of  any 
tree  being  manually  felled.  This 
provision  has  been  adopted  from  the 
proposed  rule.  The  1978  ANSI  logging 
standard  also  contained  a  similar 
requirement. 

Several  commenters  raised  questions 
about  or  discussed  this  provision  (Ex.  5- 
12,  5-43,  5-67;  Tr.  Wl  104,  W2  197). 
None  of  the  commenters  denied  that 
yarding  machine  operators  may  be 
endangered  when  fiiey  operate  too  close 
to  manual  felling  activities.  However, 
two  commenters  stated  that  the 
provision  should  be  revised  because,  in 
some  circumstances,  the  assistance  of  a 
yarding  machine  is  necessary  to  assure 
that  the  tree  is  felled  in  the  desired 
direction  or  to  keep  the  area  clear  (Ex. 
5-12,  5-67).  For  example,  one 
commenter  said  that  failure  of  yarders  to 
clear  an  area  of  a  build  up  of  felled  trees 
or  logs  can  result  in  timber  breakage  or 
can  pose  problems  for  fellers  working 
on  slopes  (Ex.  5-67). 

In  general,  OSHA  believes  that 
allowing  yarding  machines  within  two 
tree  lengths  of  trees  being  manually 


felled  would  pose  a  risk  of  harm  to  both 
the  machine  operator  and  the  feller. 

First,  a  manual  feller  who  is  cutting  a 
tree  is  concentrating  on  that  work 
activity  and  not  on  other  logging 
activities  in  the  area.  If  that  tree  were  to 
fall  on  a  yarding  machine  that  is  too 
close  to  a  manual  felling  operation,  the 
machine  operator  could  be  injured  by 
the  tree.  Second,  it  also  is  important  for 
their  own  safety  that  manual  fellers 
work  at  a  safe  distance  from  yarding 
activities.  Yarder  operators  and  chasers 
and  choker  setters  concentrating  on 
slinging  and  moving  logs  could  cause 
injury  to  the  feller  if  a  tree  or  log  were 
to  shift,  roll  or  slide  suddenly. 

Third,  yarding  machine  operators  are 
often  working  downhill  fi-om  manual 
fellers.  It  may  be  dangerous  for  the 
operator  to  approach  the  feller  because 
the  falling  tree  could  roll  or  slide  into 
the  machine.  Fourth,  the  requirements 
of  this  paragraph  can  still  be  met  even 
where  the  feller  and  yarder  work  as  a 
team.  After  the  feller  has  cut  a  tree  and 
is  moving  on  to  size  up  another  tree  for 
cutting,  the  yarder  can  remove  the  felled 
tree  before  the  feller  begins  cutting  the 
next  tree.  The  feller  should  check  to 
make  sure  the  yarder  has  removed  the 
tree  out  of  the  work  area  before  he  starts 
cutting.  Therefore,  OSHA  believes  that 
its  general  rule  that  each  work  area  be 
separated  by  at  least  two  tree  lengths 
should  also  apply  to  yarding  and 
manual  felling  operations. 

One  commenter,  who  said  that  "cat 
skidding  crews”  in  the  northwest  work 
in  close  proximity  of  tree  fellers, 
suggested  that  this  provision  should 
allow  skidding  directly  away  from  a 
timber  feller  as  long  as  the  feller  is  not 
actively  trying  to  fell  a  tree  (Ex.  5—43). 
OSHA  notes  that  the  final  rule  does  not 
prohibit  what  the  commenter  suggests. 
The  final  rule  only  says  that  yarding 
machines  shall  not  be  within  a  two-tree 
length  distance  while  manual  felling  is 
in  progress.  The  final  rule  does  not 
prohibit  the  yarding  operator  from 
clearing  logs  when  the  feller  is  not 
engaged  in  cutting  trees.  While  the  feller 
is  moving  onto  the  next  tree  and 
assessing  its  condition,  this  provision 
allows  yarder  operators  to  remove  the 
trees  that  have  been  felled,  provided 
that  the  other  requirements  or  this 
paragraph  have  been  met  (e.g.,  the  feller 
acknowledging  that  it  is  safe  for  the 
yarder  to  enter  the  work  area). 

Paragraph  (h)(l)(iv)  of  the  final 
standard  requires  that  no  employee 
approach  a  felling  operation  closer  than 
two  tree  lengths  of  the  tree  being  felled 
until  the  feller  acknowledges  it  is  safe 
to  do  so.  This  provision  includes  an 
exception  to  the  two-tree  length 
requirement  when  the  employer 
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demonstrates  that  a  team  of  employees 
is  necessary  to  manually  fell  a  particular 
tree.  The  proposed  rule  and  the  1978 
ANSI  logging  standard  also  contained 
provisions  specifying  that  employees 
remain  two  tree  len^s  from  the  feller. 
The  proposed  rule  did  not  contain  the 
felling  team  exception. 

Several  commenters  urged  OSHA  to 
permit  exceptions  to  the  two  tree-length 
requirement  (Tr.  Wl  152, 183-86,  W2 
163,  OR  1 26).  These  commenters 
discussed,  for  example,  the  need  for 
shovelers  to  work  in  conjunction  with 
fellers. 

OSHA  believes  the  two  tree-length 
distance  requirement  is  necessary  for 
several  reasons.  First,  a  feller  may  not  be 
aware  of  approaching  employees  due  to 
noise  or  the  feller’s  concentration  on  the 
work.  It  is  therefore  possible  that 
employees  may  inadvertently  enter  an 
area  where  a  tree  is  falling.  This  could 
result  in  injury  to  the  approaching 
employee,  and  even  to  the  feller  if  he 
attempts  to  take  corrective  action. 
According  to  the  WIR  survey,  six 
percent  of  employees  injured  reported 
that  co-worker  activity  had  contributed 
to  the  accident  (Ex.  2-1).  The  State  of 
Washington  study  indicated  that  eight 
percent  of  employees  who  were  killed 
were  hit  by  a  tree  being  felled  by 
another  employee  (Ex.  4-129). 

According  to  the  OSHA  FCI  report,  nine 
logging  employees  were  killed  when 
they  were  struck  by  a  tree  that  was  being 
cut  by  another  logger  (Ex.  4-61). 

Second,  an  approaching  employee  could 
be  injured  if  he  is  unaware  of  or 
misjudges  the  falling  direction  of  a  tree. 
The  feller  is  the  best  judge  of  the 
direction  that  a  tree  is  likely  to  fall  and. 
therefore,  should  be  the  one  to  signal 
when  a  work  area  is  safe.  Third, 
approaching  employees  could  be 
injured  if  a  tree  were  to  inadvertently 
fall  in  the  wrong  direction.  The  best  way 
for  employees  to  prevent  such  injury  is 
to  remain  clear  of  the  work  area  while 
the  felling  operation  is  being  conducted. 
Once  the  felling  of  the  tree  is  completed, 
the  feller  can  signal  that  it  is  safe  for 
other  employees  to  approach.  Therefore, 
OSHA  believes  the  safer  approach  for 
both  the  feller  and  other  employees  is  to 
wait  until  the  feller  has  acknowledged 
it  is  safe  to  enter  the  felling  area. 

OSHA  has  included  an  exception  to 
this  rule  for  particular  situations  when 
more  than  one  employee  is  needed  to 
manually  fell  a  particular  tree.  However, 
OSHA  notes  that  this  exception  covers 
only  manual  fellers  and  those  whom  the 
employer  demonstrates  are  needed  to 
assist  in  manually  felling  a  tree  (e.g., 
shovelers).  It  does  not  include 
mechanical  felling  operations  and  it 
does  permit  machines  to  enter  the 


manual  felling  area.  In  those  situations, 
paragraphs  (h)(l)(iii)  and  (h)(l)(v)  apply, 
if  a  madiine  is  necessary  to  push  or  pull 
over  a  tree,  the  manual  feller  must  move 
at  least  two  tree  lengths  away  and  must 
not  enter  the  area  imtil  the  machine 
operator  acknowledges  that  it  is  safe. 
OSHA  notes  that  this  is  not  a  blanket 
exception  for  all  team  felling  activities. 
The  general  rule  is  that  no  person  is  to 
approach  a  feller  until  the  feller  has 
indicated  it  is  safe  to  do  so.  The 
exceptioh  is  meant  to  be  applied  on  a 
case-by-case  basis.  That  is,  the  employer 
bears  the  burden  of  demonstrating  that 
a  particular  tree  or  a  particular  felling 
situation  requires  a  team.  Only  then  is 
more  than  one  person  allowed  within 
the  immediate  work  area.  In  addition, 
the  employer  bears  the  bmrden  of 
showing  that  a  team  is  necessary  to 
manually  fell  the  tree  in  that  particular 
situation. 

Paragraph  (h)(l)(v)  of  the  final  rule 
requires  that  no  employee  approach  a 
mechanical  felling  operation  closer  than 
two  tree  lengths  of  the  tree  being  felled 
until  the  machine  operator  has 
acknowledged  that  it  is  safe  to  do  so. 

The  proposed  rule  required  that 
employees  remain  clear  of  any 
mechanical  felling  operation. 

OSHA  received  many  comments 
recommending  that  OSHA  apply  the 
two  tree-length  minimum  work  distance 
to  mechanical  felling  operations  as  well 
(Ex.  5-18,'  5-21,  5-34,  5-36,  5-39,  5-63, 
5-74  tlirough  5-92;  Tr.  W2  163, 197). 
These  commenters  said  that  such 
distance  was  needed,  for  example,  to 
protect  other  employees  from  flying 
metal  fiagments  fi-om  broken 
mechanical  disc  saw  blades.  In  addition, 
the  reasoning  and  explanation 
supporting  the  distance  requirement  for 
approaching  fellers  also  applies  to  this 
provision.  For  example,  a  feller-buncher 
operator  who  is  not  expecting  an 
employee  to  enter  the  work  area  may 
move  in  reverse  and  not  see  the 
employee  in  time  to  prevent  an 
accident.  OSHA  has  therefore  added  the 
two  tree-length  distance  requirement  to 
this  provision  of  the  final  rule. 

Paragraph  (h)(l)(vi)  of  the  final  rule 
requires  that  each  danger  tree,  including 
lodged  trees  and  snags,  be  felled, 
removed  or  avoided.  When  the  danger 
tree  is  felled  or  removed,  it  must  be 
felled  or  removed  using  mechanical  or  • 
other  techniques  that  minimize 
employee  exposure  before  felling  is 
commenced  in  the  area  of  the  danger 
tree.  When  the  danger  tree  is  avoided, 
it  must  be  marked  and  no  work  be 
conducted  within  two  tree  lengths  of  the 
danger  tree,  unless  the  employer 
demonstrates  that  a  shorter  distance  will 
not  create  a  hazard  for  an  employee.  As 


defined  in  the  final  rule,  a  danger  tree 
includes  any  standing  tree  that  presents 
a  hazard  to  employees  due  to  conditions 
such  as,  but  not  limited  to,  deterioration 
or  damage  to  the  tree,  and  direction  or 
lean  of  the  tree. 

The  proposed  rule  required  that 
lodged  trees  be  marked  and  lowered  to 
the  ground  using  mechanical  or  other 
safe  techniques  before  any  work  is 
continued  within  two  tree  lengths  of  the 
lodged  tree.  The  proposed  rule  did  not 
allow  any  exceptions  to  the  two  tree- 
length  distance.  Many  State  logging 
standards  include  requirements  to  fell 
danger  trees  or  not  to  commence  work 
within  a  two  tree-length  distance  of  the 
danger  tree  (Ex.  2-19,  2-20,  2-22,  38J, 
38K). 

The  record  shows  that  danger  trees 
pose  many  hazards  for  employees. 
According  to  the  WIR  survey,  15  percent 
of  those  injured  said  that  the  dangerous 
conditions  of  the  tree  had  contributed  to 
their  accident  (Ex.  2-1).  The  OSHA  FCI 
report  indicated  that  23  logging 
employees  were  killed  by  danger  trees 
(Ex.  4-61). 

OSHA  received  several  comments  on 
this  proposed  provision  (Ex.  5-7,  5-21, 
5-34,  5-39,  5-13,  5-74  through  5-92, 

17;  Tr.  Wl  187,  W2  6-7).  Some 
commenters  supported  the  provision 
(Ex.  5-39,  5-34).  Some  commenters 
suggested  that  this  provision  conflicts 
with  other  federal  regulations  requiring 
retention  of  some  “snags”  to  preserve 
wildlife  habitats  in  the  area  (Ex.  5-7,  5- 
27,  5-39,  Tr.  W2  6)  and  Rep.  Jolene 
Unsoeld  commented  that  OSHA  should 
attempt  to  harmonize  the  final  rule  with 
various  environmental  regulations  (Ex. 
17,  31).  Other  commenters  said  that 
OSHA’s  provision  was  excessive  in 
those  situations  when  a  tree  is  securely 
lodged  a  few  feet  above  the  ground  (Ex. 
5-21,  5-74  through  5-92;  Tr.  Wl  187, 
W2  6-7).  Another  commenter  said  that 
prohibiting  any  felling  within  two  tree- 
lengths  of  a  danger  tree  would  take  a 
large  volume  of  timber  out  of 
production,  especially  strips  of  trees  on 
steep  slo^s  (Ex.  5—43). 

OSHA  has  addressed  the  commenters’ 
concerns  in  the  final  rule.  First,  OSHA 
is  more  explicitly  stating  in  the  final 
rule  that  dangers  trees  may  be  avoided, 
when  necessary,  rather  than  being  felled 
or  removed.  OSHA  believes  that  this 
requirement  harmonizes  with  and  does 
not  conflict  with  the  rules  and 
regulations  of  other  Federal  agencies. 
The  U.S.  Department  of  the  Interior 
participated  in  this  rulemaking  and  did 
not  indicate  that  this  provision  was  in 
conflict  with  their  regulations  (Ex.  5- 
50).  The  change  to  the  final  rule  further 
clarifies  OSHA’s  proposed  intent  that 
danger  trees  do  not  have  to  be  felled  or 
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removed.  This  provision  of  the  final  rule 
only  requires  two  actions  of  the 
employer.  One,  when  the  employer 
wishes  to  fell  a  danger  tree,  it  mxist  be 
removed  or  felled  before  other  trees  in 
the  area  are  felled.  Two,  when  the 
employer  elects  not  to  fell  or  remove  a 
danger  tree,  t^e  employer  must  not 
conduct  any  other  felling  in  that  area. 
Therefore,  when  other  regulations 
require  the  preservation  of  a  particular 
snag,  this  final  standard  requires  only 
that  fellers  be  protected  from  potential 
injury  from  the  snag.  This  is 
accomplished  by  keeping  all  other 
felling  activity  out  of  the  immediate  area 
of  that  sna^. 

Second,  in  the  final  rule  OSHA  has 
addressed  the  concerns  of  other 
commenters  by  allowing  work  to 
commence  within  two  tree  lengths  of  a 
marked  danger  tree,  provided  that  the 
employer  demonstrates  that  a  shorter 
distance  will  not  create  a  hazard  for  an 
employee.  This  change  will  assure  the 
safety  of  logging  employees  without 
removing  significant  timber  from 
production.  OSHA  notes  that  the 
employer  bears  the  burden  of 
demonstrating  that  a  distance  of  less 
than  two  tree  lengths  will  not  create  a 
hazard  for  an  employee.  Supervisors 
should  actively  participate  in 
identifying  and  training  employees 
about  providing  safe  distances.  Whether 
a  shorter  distance  does  create  a  hazard 
is  a  case-by-case  determination.  What 
constitutes  a  safe  distance  for  other 
work  to  be  conducted  will  require  an 
evaluation  of  various  fectors  such  as, 
but  not  limited  to,  the  size  of  the  danger 
tree,  how  secure  it  is,  its  condition,  the 
slope  of  the  work  area,  and  the  presence 
of  other  employees  in  the  area.  For 
example,  excessive  root  deterioration  or 
damage  might  indicate  that  the  danger 
tree  is  unstable  and  that  there  is  a 
possibility  it  could  fell.  In  such  case,  a 
two  tree-length  distance  would  be 
required. 

^me  commenters  recommended  that 
OSHA  designate  dislodging  a  tree  by 
felling  ano^er  one  into  it  as  a  safe 
technique  “in  certain  situations’*  (Ex.  5- 
74  through  5-92).  However,  these 
commenters  did  not  identify  any 
situations  in  which  it  would  be  safe  to 
dislodge  a  tree  in  this  manner.  There  is 
no  information  in  the  record  that 
identifies  any  situation  in  which  it  is 
safe  to  use  domino  felling  to  fell  a 
danger  tree.  In  feet,  other  commenters 
have  indicated  they  know  of  no 
situation  when  felUng  another  tree  into 
a  danger  tree  is  considered  safe  practice 
(Ex.  5-42, 5-46).  OSHA  also  believes 
that  it  is  not  safe  to  dislodge  a  tree  in 
this  manner.  First,  there  are  already 
hazards  associated  with  domino  felling 


trees  that  are  not  danger  trees.  Trying  to 
domino  fell  danger  trees  such  as  lodged 
trees  can  only  increase  the  seriousness 
of  the  hazard.  One  of  the  fectors  that 
makes  a  tree  a  danger  tree  is  that  the 
physical  damage  to  the  tree  may  cause 
it  to  fell  in  an  unintended  direction. 
Felling  another  tree  into  the  danger  tree 
increases  the  potential  for  a  mis^rected 
fall.  Secemd,  the  possibility  exists  that 
danger  trees  being  domino  felled  also 
will  become  lodg^,  thereby  increasing 
the  number  of  trees  to  be  avoided  or 
removed  and,  consequently,  increasing 
the  risk  to  employees  when  those 
lodged  trees  are  removed.  The  safest 
way  to  remove  a  lodged  tree,  first  is 
remove  all  unnecessary  employees  from 
the  area  and  then  to  hook  the  tree  to  a 
skidder,  and  pull  the  tree  down  (Ex.  5- 
43).  Therefore,  OSHA  is  not  permitting 
removal  of  any  tree,  including  a  danger 
tree,  by  domino  felling  (See  discussion 
of  paragraph  (h)(l)(ix). 

Paragraph  (h)(l)(vii)  of  the  final  rule 
requires  tMt  each  danger  tree  be 
carefully  checked  for  signs  of  loose  bark, 
broken  branches  and  limbs  or  other 
damage  before  it  is  felled  or  removed. 
This  provision  also  requires  that  loose 
bark  and  other  damage  that  may  create 
a  hazard  be  removed  before  felling  or 
removing  the  tree.  This  requirement  has 
been  adopted  from  the  proposed  rule.  In 
the  proposed  rule,  OSHA  specified  that 
snags  be  carefully  checked  for 
dangerous  bark  before  they  are  felled 
and  that  accessible  loose  Wk  be 
removed  before  felling. 

One  commenter  opposed  this 
provision  (Ex.  5-65).  This  commenter 
said  that  removing  loose  bark  increases 
dangers  fiom  above  since  upper  bark 
will  slough  off  if  lower  bark  is  no  longer 
supporting  it.  As  such,  this  commenter 
recommended  that  OSHA  require  loose 
bark  to  be  pinned  to  the  tree.  OSHA  has 
changed  the  final  rule  to  include 
removing  loose  bark  or  holding  it  in 
place. 

Paragraph  (h)(l)(viii)  of  the  final  rule 
requires  that  felling  activity  on  any 
slope  when  rolling  or  sliding  of  trees  or 
logs  is  reasonably  foreseeable  be  kept 
uphill  from,  or  on  the  same  level  as, 
previously  felled  trees.  This  provision 
has  been  adopted  from  the  proposed 
standard  and  the  pulpwood  logging 
rules.  Various  State  standards  contain 
similar  requirements  (Ex.  2-19,  2-22, 
38K). 

OSHA  received  various  comments  on 
this  provision  (Ex.  5-7,  5-12,  5-16, 5- 
17,  5-53, 5-74  through  5-92).  Several 
commenters  said  that  OSHA  should 
more  clearly  define  what  constitutes 
sloping  terrain  (Ex.  5-16, 5-21,  5-53, 5- 
74  through  5-92).  These  commenters 
suggested  that  the  provision  be  limited 


to  slopes  exceeding  25  or  35  percent. 

They  also  indicated  that  mechanical 
felling  in  southern  states  should  be 
excluded  because  slopes  are  gentler  and 
shorter  than  in  other  regions. 

The  record  shows  that  this  provision 
is  necessary  to  protect  employees  from 
being  injiir^  by  rolling  or  sliding  trees. 
The  WIR  survey  supports  the  ne^  for 
this  work  practice  requirement. 
According  to  the  WIR  survey,  nearly 
three-fifths  of  the  woricers  who  reported 
injuries  said  that  their  accidents 
ocemred  on  moderately  or  steeply 
sloped  terrain,  and  10  percent  of  all 
injured  woiicers  blamed  the  steep  terrain 
for  their  accident  (Ex.  2-1).  The  OSHA 
FCI  report  indicated  that  20  employees 
were  Idlled  when  they  were  struck  by 
rolling  trees  or  logs  (Ex.  4-61). 

OS]^  has  not  adopted  a  precise 
minimum  slope  that  would  trigger  this 
requirement  or  excempt  any  region  from 
the  requirement,  however,  the  final  rule 
does  address  the  commenters’  concerns 
by  limiting  this  provision  to  those 
sloping  terrains  where  rolling  or  shding 
of  fell^  trees  is  reasonably  foreseeable. 
OSHA  is  aware  that  logging  work  sites 
are  often  not  completely  level,  and  that 
many  logging  sites  could  be  considered 
to  be  sloping  terrain.  Elements  other 
than  the  mere  slope  of  the  terrain  also 
must  be  consider^  in  determining 
whether  there  is  a  reasonable  pnissibilily 
that  the  trees  could  roll  or  slide.  When 
a  given  slope  does  not  present  the 
reasonable  possibility  that  felled  trees 
will  slide  or  roll,  OSHA  agrees  that  this 
requirement  should  not  apply.  However, 
when  the  terrain  slopes  to  the  degree 
that  a  reasonable  employer  would 
believe  that  shding  or  rolling  is 
foreseeable,  then  this  work  practice 
requirement  is  necessary  to  protect 
loggers  frt>m  being  injui^. 

Whether  a  particular  terrain  slope 
poses  a  possibiUty  that  trees  or  logs  may 
slide  or  roll  requires  an  assessment  of 
the  condition  of  the  terrain.  All 
conditions  that  might  contribute  to  a 
hazard  must  be  considered  (e.g.,  tree 
size,  weather  conditions).  For  example, 
when  the  terrain  is  either  wet  or  covered 
with  snow  or  ice,  the  possibihty  of  trees 
sliding  and  roUing  is  greater  and  these 
conditions  must  be  considered  in 
determining  whether  uphill  felling  is 
required.  As  long  as  the  hazard  of 
sliding  or  rolling  trees  exists,  felling 
must  be  done  on  the  uphill  side  even  if 
industry  practice  has  been  downhill 
felling,  or  even  if  roads  have  generally 
been  located  on  the  tops  of  ridges. 

One  commenter  said  that  this 
provision  of  the  final  rule  may  be 
counter  to  same  environmental 
considerations  in  timber  harvest  plans 
which  require  opposite  felling  schemes 
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(Ex.  5-7).  However,  the  commenter  has 
not  provided  substantive  information  to 
support  his  assertion.  OSHA  has 
previously  discussed  the  danger  of 
manual  felling  operations  being 
conducted  in  adjacent  work  areas  due  to 
the  potential  for  a  felled  tree  falling  into 
another  work  area.  In  light  of  that  the 
fact  that  most  trees  fall  down  hill  when 
felled,  the  hazard  to  employees  working 
below  another  felling  activity  exposes 
those  employees  to  an  unacceptable  risk 
of  injury  or  death. 

Finally,  one  commenter  said  downhill 
felling  should  be  permitted  because  it 
can  reduce  the  feller’s  fatigue  (Ex.  5-12). 
While  NIOSH  suggests  that  worker 
fatigue  may  be  a  factor  in  logging 
accidents,  NIOSH  did  not  recommend 
downhill  felling  as  being  a  method  to 
reduce  worker  fatigue  (Ex.  5-42). 

Rather,  NIOSH  said  that  the  employer 
should  reduce  worker  fatigue  and  the 
potential  for  accidents  that  results  from 
such  fatigue  by  planning  appropriate 
work  schedules.  NIOSH  suggested  that 
the  employer’s  planning  of  work 
schedules  should  include  an  evaluation 
of  the  amount  of  heat  stress,  physical 
exertion  and  other  factors  contributing 
to  fatigue  in  planning  those  work 
schedules.  OSHA  agrees  with  NIOSH 
that  planning  appropriate  work 
schedules  rather  than  downhill  felling 
would  be  the  appropriate  way  to  reduce 
worker  fatigue  without  exposing  the 
employee  to  further  hazards  and  to 
assure  that  jobs  fit  the  capabilities  of  the 
person.  (OSHA  is  addressing  these 
factors  in  its  rulemaking  on  ergonomic 
safety  and  health  management.) 

Paragraph  (h)(l)(ix)  of  the  final  rule 
prohibits  the  practice  of  domino  felling. 
As  previously  discussed,  domino  felling 
involves  cutting  wedges  and  making 
partial  backcuts  in  a  series  of  trees  that 
form  a  continuous  line.  The  last  tree  is 
then  felled  into  the  line  thus  pushing 
the  line  of  trees  to  the  ground  in  a  chain 
reaction  fashion. 

This  requirement  was  not  included  in 
the  proposed  rule,  however,  several 
commenters  urged  OSHA  to  prohibit 
domino  felling  in  the  final  rule  (Ex.  5- 
42,  5-46;  Tr.  W2  231,  OR  659).  NIOSH 
said  that  domino  felling  was  a 
hazardous  practice  because  there  was  a 
loss  of  stability  in  the  standing  tree 
when  it  had  b^n  backcut  (Ex.  5—42). 
Therefore,  NIOSH  recommended  that 
OSHA  include  a  requirement  in  the 
final  rule  allowing  only  one  tree  to  be 
felled  at  a  time.  There  are  also  other 
hazards  associated  with  domino  felling. 
First,  when  trees  are  used  to  knock 
down  other  trees,  the  likelihood  that  the 
trees  will  not  fall  in  the  expected 
direction  is  greatly  increased.  A  small 
miscalculation  in  the  falling  direction 


can  be  significantly  magnified  down  the 
line  and  result  in  serious  injury  to  the 
feller  or  other  employees  in  the  area.  In 
addition,  a  falling  tree  could  hit  another 
object  and  either  fall  in  another 
direction  or  become  lodged.  This  would 
require  an  employee  to  fell  the  lodged 
tree,  which  is  a  hazardous  operation. 

S^ond,  the  hazards  can  be  magnified 
when  domino  felling  is  not  successful  in 
knocking  down  the  entire  line  of  trees. 
The  feller  may  be  placed  in  an 
extremely  hazardous  situation  if  he 
must  try  to  fell  any  of  the  line  of  trees 
that  may  remain  standing.  For  example, 
part  of  the  line  of  trees  may  have  fallen 
over  and  lodged  against  the  standing 
tree.  A  feller  who  attempts  to  fell  the 
final  standing  tree(s)  could  be  injured 
when  the  lodged  line  of  trees  and  the 
final  tree  finally  do  fall.  The  risk  of 
injmy  is  greater  because  it  is  more  likely 
that  the  lodged  trees  may  fall  in  an 
unexpected  direction,  and  the  combined 
weight  of  the  lodged  trees  further 
increases  the  risk.  In  this  sense,  the 
prohibition  against  domino  felling  is 
similar  to  the  requirement  in  the  final 
rule  that  trees  be  felled  in  a  manner  that 
prevents  them  from  striking  things  such 
as  ropes,  cables,  or  power  lines.  For 
these  reasons,  OSHA  is  requiring  that 
trees  be  felled  one  at  a  time  rather  than 
allowing  trees  to  be  used  to  knock  down 
other  trees. 

Manual  Felling 

Paragraph  (h)(2)  of  the  final  rule 
specifies  various  work  practices  for 
manual  felling.  OSHA  believes  these 
provisions  are  essential  to  reduce  the 
number  of  injuries  that  occur  during 
felling  activities.  According  to  the  WIR 
survey,  tree  felling  is  the  most 
dangerous  activity  in  the  logging 
industry.  Of  those  who  reported  injuries 
in  the  WIR  survey,  23  percent  were 
engaged  in  felling  trees  at  the  time. 

OSHA’s  FCI  report  also  indicates  that 
felling  operations  are  the  most 
hazardous  operation  in  the  logging 
industry  (Ex.  4-61).  The  report 
indicated  that  43  percent  of  all 
employees  who  died  did  so  when  they 
were  felling  trees. 

The  State  of  Washington  study 
indicated  that  more  than  40  percent  of 
employees  killed  from  1977-83  were 
performing  felling  operations  (Ex.  4- 
129).  This  study  concluded  that  many  of 
the  deaths  would  have  been  prevented 
had  logging  employees  been  following 
safe  work  practices  and  had  remained 
out  of  hazardous  areas  (e.g.,  adjacent 
occupied  work  areas). 

One  commenter  said  that  certain  of 
the  work  practices  proposed  by  OSHA 
should  not  be  required  of  each  feller 
(Ex.  5-54).  This  commenter  said  the 


work  practices  did  not  take  into  account 
the  variation  in  feller  experience, 
production  requirements,  and  the  trees 
themselves.  This  commenter  also  said 
the  work  practice  requirements  did  not 
allow  for  innovations  in  felling 
technology  and  for  recognition  of  other 
safe  ways  to  perform  felling  tasks. 

OSHA  points  out  that  these  work 
practice  requirements  have  been  widely 
recognized  and  accepted  in  the  logging 
industry.  Most  of  the  State  logging 
standards  contain  most  of  these  work 
practices  (Ex.  2-17,  2-18,  2-19,  2-20,  2- 
23,  38J,  38K).  These  requirements  were 
included  in  OSHA's  pulpwood  logging 
standard,  that  adopted  the  1971  ANSI 
logging  standard.  In  addition,  these 
requirements  were  contained  in  the 
1978  ANSI  logging  standard.  The  ANSI 
standards  are  national  consensus 
standards  which  were  developed, 
approved  and  followed  by  the  logging 
industry  itself.  Presumably,  they 
represent  what  the  industry  has  viewed 
to  be  necessary  and  reasonable  to 
prevent  injuries  and  deaths  in  this  high 
hazard  industry. 

In  paragraph  (h)(2)(i)  of  the  final  rule, 
OSHA  requires  that  before  a  feller  even 
begins  felling  a  tree,  a  retreat  path  must 
be  planned  and  cleared.  This  provision 
also  requires  that  the  retreat  path  extend 
diagonally  away  from  the  expected 
felling  line.  This  provision  also  includes 
an  exception  to  the  diagonal  retreat  path 
when  the  employer  demonstrates  that  in 
the  particular  situation  such  a  retreat 
path  is  not  feasible  or  poses  a  greater 
hazard  than  an  alternative  retreat  path. 
The  proposed  rule  contained  a 
requirement  for  planning  and  clearing  a 
retreat  path  before  commencing  cutting. 
However,  the  proposed  rule  required 
that  the  retreat  path  “extend  back  and 
diagonally  to  the  rear’’  of  the  expected 
felling  line.  This  language  also  was 
contained  in  the  1978  ANSI  logging 
standard. 

One  commenter  contended  that  a 
diagonal  retreat  path  may  not  lead  to  the 
safest  location  in  the  felling  area, 
therefore,  it  would  be  inappropriate  for 
OSHA  to  designate  a  required  retreat 
direction  in  the  standard  (Ex.  5-35).  The 
record  shows  that  the  clearance  of  a 
retreat  path  so  the  feller  is  able  to  move 
rapidly  and  safely  away  from  a  falling 
tree  is  essential  to  prevent  injuries. 
According  to  the  WIR  sur\'ey,  24  percent 
of  all  reported  injuries  resulted  from 
being  hit  by  a  tree  and  ha^J^f  of  these 
injuries  involved  falling  trees.  OSHA 
believes  there  are  many  kinds  of  hazards 
that  necessitate  a  quick  and  clear  retreat 
path.  For  example,  the  tree  being  felled 
can  split  and  part  of  the  tree  may  then 
fall  in  an  unexpected  direction.  In 
heavily  wooded  areas,  the  tree  being 
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felled  can  strike  another  tree  that  can 
cause  the  first  tree  or  parts  of  either  tree 
to  fall  or  fly  in  an  unexpected  direction. 
In  addition,  plaiming  and  clearing  a 
path  prior  to  cutting  a  tree  is  especially 
important  when  the  terrain  is  covered 
with  obstructions  such  as  snow,  water 
or  heavy  imdergrowth.  These 
obstructions  could  cause  the  feller  to  be 
injured  if  they  impede  the  feller’s  ability 
to  rapidly  retreat  or  cause  him  to  trip  or 
fall.  For  these  reasons,  OSHA  has 
retained  the  requirement  to  plan  and 
clear  a  retreat  path  before  felling  the 
tree. 

OS^A  has  addressed  in  the  flnal  rule 
the  concerns  raised  by  the  commenter. . 
As  a  general  rule,  OSHA  believes  that  a 
diagonal  retreat  path  is  the  safest 
location  in  the  felling  area.  The  ANSI 
standard,  developed  by  {}ersons 
experienced  in  the  logging  industry, 
recognized  that  same  general  safe  work 
practice.  OSHA  recognizes  that  when 
the  retreat  path  is  planned  prior  to 
cutting,  the  employer  may  And  that  a 
diagonal  retreat  path  poses  greater 
haz^s  than  an  alternative  path.  For 
example,  excessive  slopes,  rocks  or 
other  trees  in  the  path  of  a  diagonal 
retreat  may  create  hazards  that  are  not 
present  in  an  alternative  retreat  path.  In 
such  cases,  the  final  rule  permits  the 
employee  to  use  an  alternate  retreat 
path. 

OSHA  notes  that  the  employer  bears 
the  burden  of  demonstrating  that  the 
diagonal  retreat  path  poses  a  greater 
haz^.  OSHA  also  notes  that  the 
exception  is  a  case-by-case 
determination.  That  is,  the  general  rule 
requiring  a  diagonal  retreat  path  is  to  be 
applied  in  all  manual  felling  activities. 
'Ihe  exception  only  applies  when  the 
feller,  in  planning  a  particular  retreat 
path,  determines  that  a  diagonal  retreat 
poses  a  greater  hazard. 

Paragraph  (h)(2)(ii)  of  the  final  rule 
requires  that  before  each  tree  is  felled, 
conditions  shall  be  evaluated  in  the 
work  area  and  precautions  taken  so  a 
hazard  is  not  created  for  an  employee. 
Conditions  that  must  be  evaluated 
include,  but  are  not  limited  to,  snow 
and  ice  accumulation,  wind,  lean  of  the 
tree,  dead  limbs  and  location  of  other 
trees.  This  provision  parallels  the 
requirement  contained  in  the  proposed 
rule  and  the  1978  ANSI  logging 
standard. 

OSHA  did  not  receive  any  conunents 
opposing  this  provision.  Many 
commenters  discussed  the  hazardous 
nature  of  working  conditions  in  the 
logging  industry,  and  noted  that  these 
conditions  are  constantly  changing  (Ex. 
5-12,  Tr.  Wl  76, 88).  Because 
conditions  can  change  with  each  tree 
that  is  being  felled,  it  is  important  that 


the  feller  assess  in  advance  the 
conditions  and  hazards  that  may  be 
present.  In  order  for  fellers  to 
understand  what  conditions  and 
hazards  may  be  present  and  must  be 
appraised,  it  is  important  that  the 
employer  should  include  this 
discussion  in  training  sessions  and 
monthly  safety  and  health  meetings. 

Paragraph  (n)(2)(iii)  of  the  final  rule 
requires  that  each  tree  be  checked  for 
accumulations  of  snow  or  ice.  This 
provision  also  requires  that 
accumulations  of  snow  and  ice  that  may 
create  a  hazard  for  an  employee  must  be 
removed  before  felling  is  started  in  the 
area  or  the  area  must  be  avoided.  This 
provision  parallels  the  requirement 
contained  in  the  proposed  rule. 

One  commenter  said  that  this 
provision  would  require  logging 
establishments  to  cease  felling 
operations  during  winter  months  (Ex.  5- 
51).  OSHA  does  not  agree  with  the 
characterization  that  the  commenters 
draw  about  the  proposed  rule.  OSHA  is 
aware  that  logging  operations  are  carried 
out  in  many  types  of  weather 
conditions.  OSHA  does  not  believe  that 
this  provision  requires  togging 
operations  to  close  down  during  the 
winter.  However,  when  accumulations 
of  snow  and  ice  may  create  a  hazard  for 
an  employee,  that  hazard  must  be 
removed  or  avoided.  The  record  shows 
that  removing  or  avoiding  hazardous 
accumulations  of  snow  and  ice  is 
necessary  to  protect  logging  employees 
from  injury.  According  to  &e  WIR 
survey,  six  percent  of  employees  injured 
said  that  weather  conditions  such  as 
snow  and  ice  had  contributed  to  their 
accident  (Ex.  2-1). 

Paragraph  (h)(2)(iv)  of  the  final  rule 
requires  that  when  a  spring  pole  or 
other  tree  is  under  stress,  no  employee 
other  than  the  feller  may  be  closer  than 
two  tree  lengths  when  the  stress  is 
released.  This  provision  was  included 
in  the  proposed  rule,  however,  the 
proposed  rule  did  not  require  that 
employees  be  at  least  two  tree  lengths 
away.  Rather,  it  required  that  employees 
be  in  the  clear  when  the  stress  is 
released. 

Various  commenters  recommended 
that  OSHA  establish  a  uniform 
minimum  safe  distance  for  all  work 
areas  (Ex.  5-18,  5-21,  5-34,  5-36,  5-39, 
5-63,  5-74  through  5-92;  Tr.  W2  163, 
197).  OSHA  agrees  with  these 
commenters  and  has  included  a 
minimum  two  tree-length  distance  in 
this  provision.  The  rec^  shows  that 
this  distance  is  necessary  to  protect 
employees  from  being  injured  or  killed 
by  trees  under  stress.  According  to  the 
WIR  survey.  11  percent  of  employee 
who  reported  injuries  said  that  v^ood 


being  under  tension  had  contributed  to 
their  accident  (Ex.  2-1).  The  OSHA  FO 
report  indicated  that  four  employees 
were  killed  when  they  were  struck  by 
propelled  or  whiplashing  tree  limbs  (Ex. 
4-61). 

Paragraphs  (h)(2)  (v),  (vi)  and  (vii) 
require  undercutting  and  backcutting  of 
each  tree  being  fell^. 

In  paragraph  (h)(2)(v)  of  the  final  rule, 
OSHA  is  requiring  that  each  tree  being 
felled  be  undercut  unless  the  employer 
demonstrates  that  felling  the  particular 
tree  without  an  undercut  will  not  create 
a  hazard  for  an  employee.  This 
paragraph  also  requires  that  the 
undercut  be  of  a  size  so  the  tree  will  not 
split  and  will  fall  in  the  intended 
direction.  The  proposed  rule  contained 
a  provision  requiring  imdercutting  of 
each  tree  being  felled,  however,  the 
proposed  provision  did  not  provide  for 
any  exceptions.  OSHA  received  many 
comments  on  this  provision,  which 
have  been  discussed  above  in  the  Major 
Issues  section. 

At  paragraphs  (h)(2)  (vi)  and  (vii)  of 
the  final  rule,  OSHA  is  requiring  that 
each  tree  be  backcut.  OSHA  is  also 
requiring  that  the  backcut  allow  for 
sufficient  hinge  wood  to  guide  the  tree 
and  prevent  it  ficm  prematurely 
slipping  or  twisting  off  the  trunk.  OSHA 
is  requiring  that  the  backcut  be  above 
the  horizontal  cut  of  the  undercut.  In 
the  final  rule,  OSHA  is  allowing  one 
exception  to  the  backcut  requirements. 

In  tree  pulling  operations,  the  backcut 
may  be  at  or  l^low  the  horizontal  cut  of 
the  imdercut.  The  proposed  rule  also 
contained  provision  requiring 
backcutting  of  each  tree  being  felled. 

The  proposed  rule  did  not  allow  any 
exceptions  to  the  backcut  requirement. 
OSHA  received  many  comments  on 
these  provisions,  which  have  been 
discussed  above  in  the  Major  Issues 
section. 

Bucking  and  Limbing 

Paragraph  (h)(3)  of  the  final  rule 
establishes  various  necessary  work 
practices  for  bucking  and  limbing 
activities.  According  to  the  WIR  survey, 
12  percent  of  the  reported  logging 
injuries  occurred  when  the  employee 
was  bucking  or  limbing  (Ex.  2-1).  The 
OSHA  FCI  report  showed  that  16 
employees  were  killed  during  bucking 
and  limbing  operations  (Ex.  4-61).  The 
work  practice  requirements  contained  in 
this  paragraph  address  the  hazards 
presented  by  log  movement  on  slopes, 
by  wind-thiawn  timber  and  by  trees  that 
are  yarded  for  bucking. 

Paragraph  (h)(3)(i)  m  the  final  rule 
requires  that  buddng  and  limbing  that 
are  done  on  any  slope  where  rolling  or 
sliding  of  trec»  or  logs  is  reasonably 
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foreseeable  must  be  done  on  the  uphill 
side  of  the  tree,  unless  the  employer 
demonstrates  that  it  is  not  feasible  for 
bucking  or  limbing  to  be  done  on  the 
uphill  side.  This  paragraph  also  requires 
that  whenever  bucking  or  limbing  is 
done  on  the  downhill  side,  the  tree  must 
be  secured  against  movement  to  prevent 
rolling  or  sliding.  The  proposed  rule 
also  contained  a  provision  requiring 
bucking  and  limbing  to  be  done  from 
the  uphill  side. 

This  provision  was  supported  by  one 
commenter  (Ex.  5-17).  The  record 
shows  that  bucking  and  limbing  from 
the  uphill  side  is  necessary  to  protect 
employees  from  being  hit  or  crushed  by 
rolling  or  sliding  trees  or  logs.  As 
discussed  above,  according  to  the  WIR 
survey,  nearly  three-fifths  of  workers 
who  reported  injuries  were  working  on 
moderate  to  steep  terrain  at  the  time  of 
their  accident,  and  10  percent  of  all 
injured  workers  said  steep  terrain  had 
b^n  a  factor  in  their  accident  (Ex.  2-1). 
Bucking  or  limbing  can  cause  loss  of 
support  for  the  tree  and  cause  it  to  shift, 
roll  or  slide  unexpectedly.  Blocking  or 
chocking  a  tree  on  a  slope  can  never 
provide  as  much  protection  as  avoiding 
the  hazard  in  the  first  place.  The  record 
shows  that  the  only  work  method  in 
which  it  can  be  assured  that  an 
employee  will  not  be  hurt  by  a  rolling 
or  sliding  tree  is  by  performing  bucking 
and  limbing  on  the  uphill  side.  As  such, 
bucking  and  limbing  from  the  downhill 
side  is  permitted  only  in  those  cases 
when  the  employer  is  able  to 
demonstrate  that  it  is  not  feasible  to 
work  from  the  uphill  side.  In  those 
particular  cases,  the  tree  must  be 
restrained  to  reduce  as  much  as  possible 
the  possibility  of  the  tree  rolling  or 
sliding.  OSHA  notes  that  the  burden  of 
demonstrating  infeasibility  is  on  the 
employer.  In  addition,  the  issue  of  the 
infeasibility  of  bucking  and  limbing 
from  the  uphill  side  must  be  determined 
on  a  case-by-case  basis  when  the  tree 
and  the  conditions  in  the  area  are 
carefully  assessed. 

Paragraph  (h)(3)(ii)  requires  that  when 
bucking  or  limbing  wind-thrown  trees, 
precautions  must  be  taken  to  prevent 
the  root  wad,  tree  butt,  or  logs  from 
striking  an  employee.  These  precautions 
include,  but  are  not  limited  to,  chocking 
or  moving  the  tree  to  a  stable  position 
before  bucking  or  limbing.  The 
proposed  rule  also  contained  a 
requirement  for  bucking  or  limbing 
wind-thrown  trees.  However,  the 
proposed  rule  did  not  specify  what 
precautions  should  be  taken. 

Several  commenters  said  that  the 
proposed  provision  was  too  general  to 
be  useful  (Ex.  5-21,  5-36,  5-74  through 
5-92).  These  commenters  said  that  this 


was  one  of  a  series  of  proposed  work 
practice  requirements  which  should  be 
deleted  frt}m  the  final  rule  and  included 
in  topics  that  must  be  covered  in 
training  sessions.  OSHA  believes  that 
this  work  practice  requirement  is 
necessary  to  address  the  significant  risk 
of  injury  during  these  activities. 
According  to  the  WIR  survey,  12  percent 
of  report^  injuries  occurred  during 
bucking  and  limbing.  OSHA  does  agree 
with  the  commenters  that  these  work 
practice  requirements  should  also  be 
addressed  in  training  sessions. 

Chipping 

At  paragraph  (h)(4)  of  the  final  rule, 
OSHA  has  specified  various  work 
practices  regarding  chipping  that  is 
performed  at  in-woods  locations.' 
Paragraph  (h)(4)(i)  of  the  final  rule 
requires  that  access  covers  or  doors  not 
be  opened  until  the  drum  and  disc  is  at 
a  complete  stop.  The  access  covers  and 
doors  are  the  means  by  which 
employees  are  safeguarded  from  the  risk 
of  contacting  these  parts  while  they  are 
moving.  This  provision  is  adopted  from 
the  proposed  rule.  The  1978  ANSI 
logging  standard  also  contains  a  similar 
provision.  OSHA  did  not  receive  any 
comment  opposing  this  provision. 

OSHA  believes  that  this  requirement 
is  necessary  to  keep  employees  away 
from  the  dangerous  moving  drums, 
discs,  knives  and  blower  blades  of  a 
chipper.  OSHA’s  FCI  reported  indicated 
that  two  employees  have  been  killed 
while  operating  a  chipper  or  trying  to 
free  jammed  logs  (Ex.  4-61).  The 
moving  chipper  mechanism  presents 
significant  hazards,  and  employees  need 
protection  from  contact  with  those 
mechanisms  when  they  are  moving. 

Paragraph  (h)(4)(ii)  of  the  final  rule 
requires  that  infeed  and  discharge  ports 
be  guarded  to  prevent  contact  with  the 
disc,  knives,  or  blower  blades.  This 
provision  has  been  adopted  from  the 
proposed  rule.  There  were  no  comments 
opposing  this  provision. 

Paragraph  (h)(4)(iii)  of  the  final  rule 
requires  that  the  chipper  be  shut  down 
and  locked  out  in  accordance  with  29 
CFR  1910.147  when  an  employee 
performs  any  servicing  of  maintenance 
on  the  chipper.  The  proposed  rule 
required  that  the  chipper  be  shut  down 
and  locked  out  before  an  employee 
works  in  the  infeed. 

OSHA  did  not  receive  any  comments 
opposing  lockout  of  the  chipper  while 
working  on  the  infeed.  OSHA  received 
one  comment  stating  that  lockout 
should  be  expanded  to  apply  when  an 
employee  is  working  on  the  drive 
mecdianism  or  chipping  disc  (Ex.  5-28). 
The  lockout/tagout  standard,  29  CFR 
1910.147,  applies  to  servicing  and 


maintenance  of  all  machines  and 
equipment  in  which  the  unexpected 
energization  or  start  up  of  the  machine 
or  equipment,  or  release  of  stored 
energy  could  cause  injury  to  employees. 
This  includes  machines  and  equipment 
used  in  logging  operations. 

The  lockout-tagout  standard  permits 
employers  to  either  place  a  lock  or  tag 
on  any  machine  before  begiiming 
servicing.  However,  OSHA  believes  that 
the  environmental  conditions  involved 
in  logging  operations  necessitates  the 
use  of  locks  rather  than  tags  when 
servicing  chipj)ers.  As  OSHA  statSd  in 
the  preamble  of  the  lockout/tagout 
standard,  it  is  intended  to  interact  with 
any  new  or  revised  standard  to  address 
the  use  of  specific  control  measures  on 
an  individual  basis  (54  FR  36644, 

36665,  Sept.  1, 1989).  Selection  of  the 
specific  method  of  control,  at  that  time, 
will  reflect  a  thorough  evaluation  of  the 
extent  of  exposure  to  the  hazard,  the 
risk  of  injury  involving  the  particular 
machine  or  industry,  and  the  feasibility 
of  applying  a  particular  method  of 
control.  OSHA  also  pointed  in  the 
preamble  of  the  lockout/tagout  standard 
that  damage  to  or  loss  of  tagout  devices 
is  a  serious  drawback  to  the  use  of 
tagout.  Logging  operations  are  carried 
out  in  all  kinds  of  weather,  including 
rain,  snow,  ice  and  wind,  and  there  is 
a  significant  possibility  that  tags  could 
be  damaged  or  lost.  In  such 
circumstances,  OSHA  believes  only 
locking  machinery  will  provide 
adequate  protection  for  employees  who 
are  servicing  it.  Therefore,  OSHA  is 
requiring  chippers  to  be  shut  down  and 
lockout  out  before  an  employee 
performs  any  servicing  or  maintenance 
activities. 

Paragraph  (h)(4)(iv)  of  the  final  rule 
requires  that  detached  chippers  be 
chocked  during  usage  on  any  slope 
when  movement  of  the  chipper  is 
reasonably  foreseeable.  As  with  other 
mobile  equipment  that  is  intended  to  be 
operated  from  a  stationary  position,  the 
unexpected  movement  of  the  equipment 
can  endanger  employees  who  are  either 
operating  the  equipment  or  in  the  path 
of  the  equipment  when  it  moves.  The 
vibration  caused  by  the  operation  of  the 
equipment  can  enhance  the  potential  for 
unintended  equipment  movement. 
Chocking  of  mobile  equipment  to 
prevent  movement  is  recognized 
throughout  industry  as  a  necessary  and 
appropriate  means  to  prevent 
unintended  movement.  For  example, 
OSHA  requires  in  29  CFR  1910.178(k)(l) 
that  trailers  be  chocked  before  being 
boarded  by  powered  industrial  trucks.  | 
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Yarding 

Paragraph  (h)(5)  specifies  various 
work  practice  requirements  covering 
yarding  activities.  Paragraph  (h)(5)(i)  of 
the  final  rule  requires  that  logs  not  be 
moved  until  each  employee  is  in  the 
clear.  This  provision  has  been  adopted 
from  the  proposed  rule.  Movement  of 
logs  when  employees  are  in  the 
immediate  area  can  result  in  an  injury 
to  those  employees. 

According  to  the  WIR  survey,  almost 
20  percent  of  employees  injured  were 
involved  in  yarding  opierations  at  the 
time  of  their  accident  (Ex.  2-1).  When 
a  log  is  moved  on  uneven,  unimproved 
terrain,  the  exact  path  that  the  log  will 
follow  is  impossible  to  predict.  When 
they  are  being  moved,  logs  may  roll 
over,  or  the  loose  end  of  a  log  may  flip 
back  and  forth  (fishtail).  Movement  in 
an  unanticipated  direction  can  cause  the 
log  to  strike  an  employee,  causing 
serious  injury.  OSHA  has  included  this 
requirement  in  the  final  rule  to  ensure 
that  when  logs  are  moved,  all  personnel 
must  be  safely  positioned  and  not 
exposed  to  a  hazard.  OSHA  did  not 
receive  any  comments  opposing  this 
provision. 

Paragraph  (h)(5)(ii)  of  the  final  rule 
requires  that  each  choker  be  hooked  and 
unhooked  from  the  uphill  side  or  end  of 
the  tree  or  log  when  rolling  or  sliding  is 
reasonably  foreseeable,  unless  the 
employer  demonstrates  that  it  is  not 
feasible  in  the  particular  situation  to 
hook  or  unhook  the  choker  from  the 
uphill  side.  This  provision  also  requires 
that  when  the  choker  is  hooked  or 
unhooked  from  the  downhill  side,  the 
log  shall  be  securely  blocked  or  chocked 
to  prevent  rolling  or  swinging.  The 
proposed  rule  also  specified  that 
chokers  be  hooked  and  unhooked  from 
the  uphill  side  when  feasible  unless  the 
log  is  securely  blocked  to  prevent 
rolling  or  swinging.  The  1978  ANSI 
logging  standard  also  contained  a 
similar  requirement.  There  were  no 
comments  opposing  this  provision. 

Employees  who  hook  and  unhook 
chokers  on  sloping  terrains  face  the 
same  hazard  of  rolling  or  sliding  logs  as 
do  fellers,  buckers,  limbers  and  other 
employees.  According  to  the  WIR 
survey,  19  percent  of  the  injuries 
reported  occurred  during  choker  setting, 
hooking  and  unhooking  (Ex.  2-1).  In 
addition,  the  WIR  survey  indicates  that 
nearly  three-fifths  of  all  workers  injured 
were  working  on  moderate  to  steep 
terrain  at  the  time  of  their  accidents. 

The  final  rule  makes  clear  OSHA’s 
intention  that  all  hooking  and 
unhooking  of  chokers  must  be  from  the 
uphill  side  or  end  when  rolling  or 
sliding  IS  reasonably  foreseeable.  This  is 


the  only  work  location  in  which  it  can 
be  assured  that  an  employee  will  not  be 
hurt  by  a  rolling  or  sliding  tree.  For  this 
reason,  hooking  or  unhooking  chokers 
fi:om  the  downhill  side  is  not  permitted 
simply  because  the  tree  has  b^n 
secured  with  a  chock.  Rather,  the 
employer  must  evaluate  on  a  case-by¬ 
case  basis  whether  it  is  possible  to  hook 
or  unhook  fi'om  the  uphill  side.  Only 
when  the  employer  has  demonstrated 
that  hooking  or  unhooking  the  choker 
firom  the  uphill  side  or  end  is  not 
feasible  in  the  particular  situation  is 
hooking  or  unhooking  the  choker  ft-om 
the  down  hill  side  permitted. 

Paragraph  (h)(5)(iii)  of  the  final  rule 
requires  that  each  choker  be  positioned 
near  the  end  of  the  log  or  tree  length. 

This  provision  was  adopted  from  the 
proposed  rule.  There  were  no  comments 
opposing  this  provision. 

Positioning  a  choker  at  the  end  of  the 
log  ensures  that  the  log  is  moved  along 
its  longitudinal  axis.  Hooking  up  and 
skidding  a  tree  or  log  requires  much  less 
energy  than  trying  to  move  the  tree  or 
log  sideways.  If  an  employee  were  to  try 
to  move  a  tree  or  log  by  dragging  it 
sideways  (perpendicular  to  its 
longitudinal  axis)  the  tree  or  log  could 
become  wedged  behind  another  tree,  a 
rock,  or  a  stump,  causing  the  premature 
failure  of  the  haulage  equipment  and  the 
possibility  of  employee  injury  if  the 
restraint  were  to  suddenly  break  or 
release  the  tree  or  log.  Because  of  these 
hazards,  the  usual  practice  in  non-cable 
yarding  is  to  skid  or  drag  a  tree  or  log 
when  moving  it.  When  trees  or  logs  are 
skidded,  the  choker  is  hooked  to  the  end 
of  the  tree  or  log  and  it  is  pulled  along 
the  ground. 

Paragraph  (h)(5)(iv)  of  the  final  rule 
requires  that  each  machine  be 
positioned  during  winching  so  the 
machine  and  winch  are  operated  within 
their  design  limits.  The  proposed  rule 
required  ^at  the  machine  positioned 
so  that  the  winch  line  is  as  near  in 
alignment  as  possible  with  the  long  axis 
of  the  machine,  unless  the  machine  is 
designed  to  be  used  under  different 
conditions  of  alignment. 

One  commenter  opposed  the 
proposed  provision  for  several  reasons 
(Ex.  5-34).  First,  the  commenter  said 
that  some  machines,  such  as  cats  and 
skidders,  are  designed  to  sustain 
winching  strain  from  a  much  broader 
angle  than  straight  behind  the  machine, 
therefore,  the  proposed  provision  was 
needlessly  restrictive  if  the  machine  is 
being  operated  within  its  rated  capacity. 
Second,  the  commenter  said  it  was  not 
possible  to  comply  with  the  provision  in 
many  situations.  For  example,  the 
commenter  said  arches  are  normally 
equipped  with  fairleads  and  grapples 


that  swing  sideways  out  of  alignment 
with  the  long  axis  of  the  machine. 

Third,  the  commenter  said  the  provision 
would  create  a  greater  hazard  when 
winching  is  conducted  on  very  steep 
terrain,  hi  such  cases,  the  commenter 
said,  it  is  more  important  that  the 
machine  be  positioned  to  assure 
maximum  stability  rather  than 
positioning  the  machine  relative  to  the 
log  being  winched. 

OSHA  recognizes  that  exact  alignment 
is  not  always  possible  in  the  woods. 
OSHA  also  recognizes  that  a  machine 
may  have  a  windi  mounted  on  it  that 
may  work  off  the  side  or  firont  of  the 
machine,  and  that  aligning  the  winch  ^ 
line  with  the  long  axis  of  the  machine 
may  not  be  the  safest  manner  to  operate 
the  winch. 

OSHA  agrees  with  this  commenter 
that  what  is  most  important  is  that  the 
design  limits  of  the  machine  and  winch 
not  ^  exceeded.  Therefore,  OSHA  has 
revised  the  wording  of  this  provision  to 
ensure  that  winching  operations 
conducted  with  machines  are  performed 
within  the  design  limitations  of  the 
machines. 

Paragraph  (h)(5)(v)  of  the  final  rule 
requires  that  no  line  be  moved  unless 
the  yarder  operator  has  clearly  received 
and  understood  the  signal  to  do  so.  This 
provision  also  requires  that  when  the 
yarder  operator  is  in  doubt,  the  operator 
must  repeat  the  signal  and  wait  for  a 
confirming  signal  before  moving  any 
line.  This  provision  has  been  adopted 
fi-om  the  proposed  rule.  A  similar 
provision  also  was  contained  hi  the 
1978  ANSI  logging  standard  and  in 
various  State  logging  standards  (Ex.  2- 
14,  2-18,  2-20,  38J).  OSHA  did  not 
receive  any  comments  opposing  this 
provision. 

OSHA  believes  that  adequate 
communication  is  necessary  for  the  safe 
movement  of  trees  and  logs.  If  the 
yarder  operator  begins  moving  the  tree 
or  log  before  the  choker  setter  or  chaser 
has  moved  to  a  safe  location,  the  choker 
setter  or  chaser  could  be  injured  if 
struck  or  caught  by  a  yarding  line, 
carriage,  or  choker,  or  by  the  tree  or  log. 

Paragraph  (h)(5)(vi)  ot  the  final  rule 
requires  that  the  load  shall  not  exceed 
the  rated  capacity  of  the  pallet  or  other 
carrier.  This  provision  has  been  adopted 
from  the  proposed  rule.  OSHA  did  not 
receive  any  comments  opposing  this 
provision.  This  provision  is  an 
outgrowth  of  the  requirement  that  the 
rated  capacity  of  machines  shall  not  be 
exceeded.  In  order  to  prevent  machines 
ft’om  rollovers  and  tipovers,  it  is  also 
essential  that  loads  on  trailers  nui 
exceed  the  maximum  capacity  the 
trailer  was  designed  to  carry  and  the 
machine  was  designed  to  transport.  It 
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loads  exceed  the  maximum  capacity,  the 
machine  operator  will  beat  greater  risk 
of  rollover  or  tipover.  As  discussed 
above,,  a  sijgnificant  number  of  fatalities 
have  occurred  in  the  fogging  industry 
due  to  rollover  accidents.  NIOSH 
reported  that  80  togging  employees  were 
killed  in  machine  rollover  accidents 
from  1980-85  OEx.  5-42).  The  State  of 
Washington  reported  that  12  logging 
employees  were  killed  in  rollover 
accidents  from  1977-83  (Ex.  4-129). 

Paragraph  (hj(5)tvu)  of  the  final  rule 
requires  that  towed  eq.uipment  must  be 
attached  to  the  machine  or  vehicle  in 
such  a  manner  as  to  allow  a  90  degree 
turn,  to  prevent  overrunning  of  the 
towing  machine  or  vehicle  and  to  assure 
that  the  operator  is  always  in  control  of 
the  towed  equipment.  Towed 
equipment  includes  but  is  not  limited  to 
skid  pans,  pallets,  arches  and  trailers. 
This  provision  parallels  the  proposed 
requirement.  There  were  no  comments 
opposing  this  provision. 

OSHA’s  intention  in  this  provision  is 
two-fold.  First,  OSHA  believes  this 
provision  is  necessary  to  help  reduce 
the  potential  for  rollover  of  vehicles  or 
machines  that  are  moving  equipment  to 
various  work  sites.  For  example,  a 
trailer  carrying  a  maximum  load  could 
tip  over  or  roll  over  and  cause  the 
towing  machine  or  vehicle  to  roll  over 
if  the  loaded  trailer  cannot  make  a  full 
90  degree  tom.  Second,  this  provision  is 
necessary  to  help  assure  that  material 
handling  equipment  is  not  overloaded. 
This  provision  must  be  viewed  in 
conjunction  with  the  requirement  that 
loads  must  not  e.xceed  the  rated  capacity 
of  the  trailer  or  other  carrier  on  which 
it  is  being  towed.  For  example,  when 
towed  equipment  exceeds  the  rated 
capacity  of  the  towing  trailer,  it  may 
overrun  tho  towing  machine  or  vehicle. 
When  the  rate  edacity  of  the  trailer  is 
exceeded  there  is  an  increased 
likelihood  that  the  operator  may  lose 
control  over  the  towed  equipment  and 
an  accident  could,  result. 

Paragraph  (h)f5.)(viii),  of  the  final  rule 
requires  that  each  yarding  machine  or 
vehicle,  including  its  load,  must  be 
operated  with  safe  clearance  from  all 
obstructions.  This  provision  has  been 
adopted  from  the  proposed  rule.  There 
were  no  comments  opposing  this 
requiremenL 

Paragraph  (h)(5)(ix)  of  the  final  rule 
requires  that  each  yarded  tree  must  be 
placed  in  a  location  that  does  not  create 
a  hazard  for  an  employee  and  be  placed 
in  an  orderly  maimer  so  that  the  trees 
are  stable  before  other  work,  such  as 
bucking.Qi  limbing,  is  commenced.  The 
proposed  rule  required  that  trees  yarded 
fur  bucking  shall  be  safely  located  and 
stable  before  bucking  is  commenced. 


There  were  no  comments,  opposing  this 
provision. 

In  the  final  rule-,  OSHA  has  expanded 
this  provision  to  provide  that  no  work 
is  commenced  until  yarded  trees  are 
stabilized  and  safely  located.  OSHA 
believes  it  is  necessary  to  apply  this 
provision  to  all  work  done  in  the  area 
of  yarded  trees.  The  WIR  survey 
indicates  that  the  single  greatest  causa 
of  accidents  in  the  logging  industry  is 
being  injured  by  a  tree,  log  or  limb  and 
a  significant  number  of  employees  were 
injured  performing  bucking  and  limbing 
(Ex.  2-1).  If  operations,  su^  as  bucking 
or  limbing,  are  located  too  close  to  other 
work  operations,  unsuspecting  loggers 
could  be  injured  by  a  rolling  log. 
Moreover,  if  yarded  trees  or  stacks  of 
trees  are  not  stabilized,  loggers 
perfonning  work  activities  involving 
these  trees  could  be  at  substantial  risk 
of  injury  if  the  unstabihzed  trees  move, 
shift  or  roll. 

In  the  final  rule,  OSHA  has  not 
retained  two  proposed  requirements 
from  this  paragraphs  The  first  would 
have  required  the  examination  of  spar 
trees  for  defects  before  they  are  tigged. 
This  provision  has  been  deleted  because 
it  relates  to  the  construction  of  cable 
yarding  systems  that  is  not  covered  by 
the  final  rule. 

The  second  provision  would  have 
required  unstable  trees  and  spars  to  be 
guyed  to  ensure  stability.  Some 
commenters-said  that  requiring 
employees  to  climb  on  and  rig  unstable 
trees  presents  a  greater  hazard  than  does 
felling  an  unguyed  tree  (Ex.  5-17,  5-21). 
The  weight  of  the  climber  and  his 
rigging  gear  could  cause  the  tree  to 
break  off  and  fall  over,  resulting  in 
serious  injury  or  death  to  the  climber. 
OSHA  has  addressed  in  other  ways  the 
hazards  associated  with  danger  trees 
through  other  practice  requirements.  For 
example,  the  final  rule  requires  danger 
trees  to  be  felled  or  removed  before  any 
work  can  be  commenced  in  the  area. 

Loading  and  Unloading 

Paragraph  (h)(6)  of  the  final  rule 
specifies  various  work  practice 
requirements  regarding  loading  and 
unloading  trees  onto  transport  machines 
or  vehicles.  These  requirements  were 
based  on  those  in  the  1978  logging 
standard  and  various  State  logging 
standards.  (Ex.  2.-17,  2-18,  2-19,2-20, 
2-22, 38),  38K).  OSHA  believes  these 
work  practices  are  necessary  to  protect 
employees  fromb^g  hit  by  machines, 
vehicle,  trees  wd  logs  during  loading 
and  unloading.  The  WIR  survey 
indicates  that  five  percent  of  the  injiuies 
reported  occurred  during  loading  or 
unloading  (Ex.  2—1).  The  State  of 
Washington,  study  indicated  that  five 


percent  of  all  deaths  occurred  during 
loading  and  unloading  operations  (Ex. 
4-129). 

Paragraph  (h)(6)ti)  of  the  final  rule 
requires  that  the  transport  machine  or 
vehicle  be  positioned  to  provide 
working  clearance  between  the  vehicle 
and  de^  of  trees  or  logs.  This  provision 
parallels  the  requirement  contained  in 
the  proposed  rute.  The  1978  ANSI 
logging  standard  contained  a  sitnilar 
provision. 

Several  commenters  supported  the 
need  for  adequate  room  between 
transport  equipment  and  trees  or  logs 
(Ex.  5-21,  5-74  through  5-92).  These 
commenters  pointed  out  that  room 
needs  to  be  provided  on  the  landing  for 
the  transport  machine  or  vehicle  and  its 
counterweights,  especially  when 
landings  are  on  sloped  terrain.  The 
record’  supports  these  commenters’ 
position.  According  to  the  State  of 
Washington  study,  almost  10  percent  of 
all  deaths  report^  occurred  when  an 
employee  was  struck  by  mobile 
equipment  and  five  percent  of  all  deaths 
involved  emp>loyees  performing  loading 
operations  (Ex.  4-129).  OSHA  believes 
that  the  employer  must  consider  several 
factors  in  determining  an  adequate  work 
clearance  for  loading  and  unloading, 
These  factors  include,  but  are  not 
limited  to,  the  t)rpe  of  loading  machine 
and  transport  vehicle  being  used,  the 
physical  characteristics  of  the  load 
being  moved,  and  the  layout  of  the  area 
where  the  operation  is  being  conducted. 
For  example,  if  the  vehicle  is  a  self- 
loading  log  truck,  it  will  have  to  be 
positioned  close  to  the  deck  of  logs  to 
allow  the  truck  to  be  loaded.  On  the 
other  hand,  if  a  crane  or  other  material 
handling  machine  is  used  to  load  and 
unload  the  transport  vehicle,  the 
machine  most  be  positioned  so  that  it 
can  reach  both  the  deck  of  logs  and  the 
vehicle  without  exceeding  the  rated 
capacity  of  the  machine. 

Paragraph  (hMbiXii)  of  the  final  rule 
requires  that  only  the  loading  or 
unloading  machine  operator  and  other 
personnel  that  the  empLoyer 
demonstrates  are  essential  shall  be 
allowed  in  the  work  area  during  loading 
and  unloading.  This:  provision  parallels 
the  provision  contained  in  the  proposed 
rule  and  in  the  1978  ANSI  logging 
standard.  There  were  no  comments 
opposing  this  provision.  OSHA  believes 
this  provision  is  necessary  because,  as 
discussed  ^ove,  many  injuries  and 
fatalities  in  the  logging  industry  involve 
loading  operations.  For  example,  the 
State  of  Washington  study  reported  that 
three  employees  wwe  killed^  when  they 
were  struck  by  logs  falling  from  the 
transport  vehicle  during  loading  (Ex.  4- 
129). 
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In  the  final  rule,  OSHA  is  clarifying 
its  intention  that  the  employer  bears  the 
burden  of  proving  that  personnel  other 
than  the  machine  operator  who  are  in 
the  loading  or  unloading  area  are 
essential  to  that  activity.  OSHA  notes 
that  this  is  a  case-by-case  determination 
that  requires  the  employer  to  evaluate 
the  needs  and  conditions  present  at  the 
time. 

Paragraph  (h)(6)(iii)  of  the  final  rule 
requires  that  no  transport  vehicle 
operator  remain  in  the  cab  during 
loading  and  unloading  if  logs  are  carried 
or  moved  over  the  cab,  unless  the 
employer  demonstrates  that  it  is 
essential  for  the  operator  to  be  in  the 
cab.  This  provision  also  requires  that 
when  the  transport  vehicle  operator 
remains  in  the  cab  during  loading  or 
unloading  operations,  the  employer 
must  provide  operator  protection  such 
as,  but  not  limited  to,  reinforcement  of 
the  cab.  The  proposed  rule  specifies  that 
no  transport  vehicle  operator  remain  in 
the  cab  during  loading  and  unloading 
unless  the  employer  demonstrates  that  it 
was  necessary  for  the  operator  to  be  in 
the  cab.  The  1978  ANSI  logging 
standard  contained  a  similar 
requirement. 

OSHA  received  many  comments  on 
this  provision  (Ex.  5-17,  5-21,  5-33,  5- 
34,  5-74  through  5-92).  Several 
commenters  stated  that  there  were  so 
many  situations  in  which  it  is  essential 
for  transport  vehicle  operators  to  be  in 
the  cab  or  on  the  vehicle  during  loading 
and  unloading  that  the  exceptions 
would  overwhelm  the  rule  (Ex.  5-21,  5- 
34,  5-36,  5-74  through  5-92).  For 
example,  commenters  said  that  self¬ 
loading  logging  trucks  must  be  operated 
by  the  driver  fi-om  an  elevated  seat 
above  the  cab  (Ex.  5-21,  5-36).  In  other 
loading  operations  the  operator  is 
required  to  move  the  transport  vehicle 
back  and  forth  in  the  loading  chute  to 
position  the  log  on  the  load  (Ex.  5-34). 

Several  commenters  said  that  the  cab 
may  be  the  safest  place  for  the  transport 
vehicle  operator  to  be  during  loading 
and  unloading  (Ex.  5—17,  5-33,  5-34). 
One  commenter  said  that  greater 
hazards  were  posed  for  the  operator 
when  not  in  the  cab  (Ex.  5-34).  For 
example,  the  operator  outside  the  cab 
can  be  struck  by  logs  that  fall  off  the 
load  or  come  out  of  the  jaws  of  the 
loading  machine,  or  by  the  loading 
machine  itself.  This  commenter  pointed 
out  that  in  the  State  of  Washington  there 
have  been  numerous  fatalities  and 
serious  injuries  reported  when  the 
operator  was  outside  the  cab,  but  none 
reported  when  the  operator  was  in  the 
cab  (Ex.  5-34).  As  such,  this  commenter 
said  that  many  logging  establishments 
will  only  permit  logs  to  be  unloaded  if 


the  transport  vehicle  operator  is  in  the 
cab  (Ex.  5-34). 

OSHA  believes  the  record  shows  that 
in  some  situations  the  safest  place  for 
the  transport  vehicle  operator  will  be  in 
the  cab  (e.g..  Ex.  4-129).  The  WIR 
survey  appears  to  support  this  position, 
in  that  only  three  percent  of  all  injuries 
reported  involved  mobile  equipment 
(Ex.  2-1).  By  contrast,  almost  one-fourth 
of  all  injuries  reported  resulted  from 
being  hit  by  a  tree  or  falling  in  the  work 
site.  However,  there  are  some  hazards  to 
operators  who  remain  in  cabs  during 
loading  and  unloading.  Any  time  logs 
are  carried  or  moved  over  the  cab,  it  is 
possible  due  to  equipment  failure  or 
operator  error  that  the  log  could  fall  on 
the  cab  and  seriously  injure  the 
operator. 

In  other  standards  OSHA  has 
recognized  the  hazard  of  carrying  loads 
over  people.  These  standards  include 
requirements  that  material  handling 
equipment  operators  avoid  this  practice 
(See  29  CFR  1910.179,  29  CFR  1910.180, 
29  CFR  1910.181).  In  many  new  self¬ 
loading  trucks,  the  hoist  mechanism  is 
behind  the  cab,  a  location  which 
prevents  the  movement  of  logs  over  the 
cab  (Ex.  5-71).  In  other  situations, 
however,  logs  are  still  moved  or  carried 
over  the  cab.  It  is  not  safe  for  the 
operator  to  be  in  the  cab  in  those 
situations.  Therefore,  when  logs  are 
carried  or  moved  over  the  cab,  the  final 
rule  requires  that  the  operator  not 
remain  in  the  cab  if  the  employer  has 
not  demonstrated  that  it  is  essential  for 
the  operator  to  do  so.  If  it  is  essential  for 
the  operator  to  be  in  the  cab  when  logs 
are  carried  or  moved  over  the  cab,  the 
employer  must  provide  protection  for 
the  operator.  The  final  rule  states  that 
this  protection  includes  but  is  not 
limited  to  reinforcement  of  the  cab. 

Paragraph  (h)(6)(iv)  of  the  final  rule 
requires  that  each  log  be  placed  on  the 
transport  vehicle  in  an  orderly  manner 
and  tightly  secured.  This  provision 
parallels  the  requirement  contained  in 
the  proposed  rule.  There  were  no 
comments  opposing  this  provision. 

OSHA  believes  that  this  provision  is 
necessary  to  protect  employees  from  the 
hazards  that  result  from  haphazard 
loading  and  inadequately  securing  the 
load.  For  example,  when  the  load  is  not 
properly  stacked  and/or  tightly  secured, 
logs  can  swing  in  the  tie  downs  and  hit 
an  employee.  In  addition,  the  load  can 
shift  and  cause  both  the  trailer  and 
transport  machine  or  vehicle  to  rollover. 
Proper  stowage  of  vehicle  loads  has  the 
added  advantage  of  providing,  in  most 
cases,  a  more  compact  load  with  a  lower 
center  of  gravity,  one  that  is  safer  to 
move. 


Paragraph  (h)(6)(v)  of  the  final  rule 
requires  that  the  load  be  positioned  to 
prevent  slippage  or  loss  during  handling 
and  transport.  This  requirement  ■* 
parallels  the  provision  contained  in  the 
proposed  rule.  OSHA  did  not  receive 
any  comments  opposing  this  provision. 

A  load  that  is  improperly  positioned  can 
roll  or  shift  at  any  time,  thereby 
potentially  endangering  any  employee 
who  might  be  close  at  hand. 

Paragraph  (h)(6)(vi)  of  the  final  rule 
requires  that  each  stake  and  chock  used 
to  trip  loads  must  be  constructed  so  the 
tripping  mechanism  is  activated  on  the 
side  opposite  the  release  of  the  load. 
OSHA  has  adopted  this  provision  from 
the  proposed  rule.  The  1978  ANSI 
logging  standard  also  contained  a 
similar  provision.  There  were  no 
comments  opposing  this  provision. 

OSHA  believes  this  provision  is 
necessary  to  protect  employees  from 
sudden  or  unexpected  shifts  or 
movements  of  the  logs  when  a  load  is 
released.  Only  by  keeping  employees 
out  of  the  potential  paths  of  the  shifting 
or  moving  logs  can  there  be  assurance 
that  the  employee  will  not  be  struck  by 
a  log. 

Paragraph  (h)(6)(vii)  of  the  final  rule 
requires  that  each  tie  down  be  left  in 
place  over  the  peak  log  to  secure  the 
logs  until  the  unloading  lines  or  other 
equivalent  protection  have  been  put  in 
place.  This  provision  also  specifies  that 
a  stake  of  sufficient  strength  to 
withstand  forces  of  shifting  logs  shall  be 
considered  to  provide  protection 
equivalent  to  a  tie  down,  provided  that 
the  logs  are  not  loaded  higher  than  the 
stake.  This  provision  parallels  the 
requirement  contained  in  the  proposed 
rule. 

The  West  Virginia  Forestry 
Association  supported  this  provision 
(Ex.  5-54).  They  said  that  several  recent 
serious  logging  accidents  had  occurred 
in  their  state  because  logs  loaded  too 
high  have  fallen  off  the  transport 
vehicle. 

Due  to  the  vibration  of  the  load  during 
transport,  the  load  can  shift  or  move  so 
that  when  the  restraints  are  removed, 
the  load  will  roll  or  otherwise  fall  off 
the  truck,  thereby  endangering  the 
employee  who  must  remove  the 
restraints.  For  this  reason,  OSHA  has 
specified  the  necessary  and  appropriate 
work  practices  that  must  be  followed  to 
ensme  the  safe  unloading  of  transport 
vehicles. 

Paragraph  (h)(6)(viii)  of  the  final  rule 
requires  that  each  tie  down  be  released 
only  from  the  side  on  which  the 
unloading  machine  operates.  This 
provision  also  permits  two  exceptions  to 
this  requirement  in  situations  when  the 
tie  down  is  released  by  a  remote  control 
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device  and  when  the  employee  making 
the  release  is  protected  by  racks, 
stanchions  or  other  protection  the 
employpr  demonstrates  is  capable  of 
withstanding  the  force  of  moving  and 
shifting  logs.  This  requirement  parallels 
the  provision  contained  in  the  proposed 
rule  and  the  1978  ANSI  logging 
standard'. 

Several'  commenters  suggested  that 
me  exceptions  to  the  release 
requirement  be  eliminated  (Ex.  5—21 ,  5- 
36,  5-74  through  5-92).  However,  these 
commenters  did  not  provide  any 
discussion  to  support  their  position. 
OSHA  believes  that  adequate  protection 
is  provided  m  the  alternate  releasing 
methods  that  are  excepted  from  this 
provision  to  protect  the  machine  or 
vehicle  operator  from  being  hit  by 
moving  or  shifting  trees  or  logs. 

Transport 

Paragraph  (h)C7)'  of  the  final  rule 
requires  the  transport  vehicle  operator 
to  assure  that  each  tie  down  is  tight 
before  transporting  the  load.  In  addition, 
this  paragraph  requires  that  while  en 
route,  the  operator  shall  check  and  " 
tighten  tie  do'wns  whenever  there  is 
reason  to  believe  that  the  tie  downs 
have  loosened  or  the  load  has  shifted. 
The  proposed  rule  also  contained  a 
provision  requiring  the  transport 
operator  to  assure  that  tie  downs  have 
been  tightened  and  to  check  and  tighten 
the  tie  downs  as  necessary  while  en 
route.  The  1978  ANSI  logging  standard 
contained  a  provision  similar  to  the 
proposed  rule. 

One  commenter  opposed  the 
provision,  believing  that  the  provision 
required  transport  vehicle  operators  to 
implement  a  regular  schedule  of 
stopping  and  checking  on  tie  downs, 
regardless  of  whether  there  is  reason  to 
suspect  they  are  loose  (Ex.  5-35).  OSHA 
has  more  clearly  stated  its  original 
intention  in  the  final  that  the  operator 
must  check  tie  downs  whenever  there  is 
reason  to  believe  they  are  loose  or  the 
load  has  shifted.  For  example,  this 
would  occur  if  an  operator  can  feel  the 
load  shift,  or  knows  that  the  transport 
vehicle  has  hit  an  object  or  pothole 
which  jarred  the  load.  OSHA  believes 
this  work  practice  is  necessary  to 
protect  the  transport  vehicle  operator 
from  having  an  accident  due  to  logs 
shifting  or  breaking  the  tie  downs.  In 
addition,  this  provision  is  necessary  to 
protect  the  transport  vehicle  operator 
from  being  hit  by  shifting  or  moving 
trees  when  he  unloads  the  vehicle. 

Storage 

Paragraph  (h)(8)  of  the  final  rule 
requires  that  each  deck  of  logs  be 
stacked  and  located  so  it  is  stable  and 


provides  each  employee  with  enough 
room  to  safely  move  and  work  in  the 
area.  This  provision  has  been  adopted 
from  the  proposal.  The  1978  ANSI 
logging  standard  contained  a  similar 
requirement.  There  were  no  comments 
opposing  this  provision. 

This  provision  combines  two  different 
requirements.  First,  this  paragraph 
requires  that  decks  and  piles  of  logs  be 
constructed  so  they  are  stable.  OSHA 
believes  that  decks  must  be  carefully 
stacked  so  logs  do  not  shift,  roll  or  fall 
off  the  deck  and  strike  an  employee  who 
may  be  working  or  passing  through  the 
storage  area.  S^ond,  this  paragraph 
requires  that  the  work  activities  in  the 
vicinity  of  the  storage  are  well-planned 
so  enough  room  is  provided  for  those 
work  activities  so  that  an  employee  is 
not  harmed  if  the  stacked  logs  shift,  roll 
or  fall.  OSHA  believes  these  work 
practices  are  necessary  to  protect 
employees  working  in  the  landing  area. 
According  to  the  WIR  survey,  20  percent 
of  injuries  reported  involved  accidents 
at  lancftng  areas. 

Paragraph  (i)  Training 

In  paragraph  (i)  of  the  final  rule 
OSHA  has  specified  various  training 
requirements.  For  several  reasons  OSHA 
believes  training  is  a  critical  element  in 
a  integrated  control  program  to  reduce 
the  number  of  accidents,  and 
consequently,  the  number  of  fatalities 
and  injuries  in  the  logging  industry. 
First,  the  logging  industry  is  a.  high 
hazard  industry.  Employees  need  to  be 
made  aware  of  the  various  hazards  so 
they  can  actively  participate  in  making 
the  workplace  safe.  According  to  the 
WIR  survey,  10  percent  of  the  workers 
who  reported  injuries  said  that  being 
unaware  of  the  hazard  had  contributed 
to  their  accident. 

Second,  training  is  also  essential  in 
achieving  compliance  with  the 
substantive  requirements  of  the 
standard,  including  the  use  of  personal 
protective  equipment  and  safe  work 
practices.  Without  effective  training, 
employees  may  not  be  aware  of  how  to 
perform  their  job  safely  or  how  the 
integrated  controls  can  reduce  injuries 
and  fatalities.  Third,  training  is 
especially  important  in  complying  with 
the  logging  standard  because  the 
standard  relies  heavily  on  safe  work 
practices  to  prevent  accidents  from 
occurring.  Employees  who  are  not 
trained  in  how  to  perform  their  job 
safely  can  put  themselves  and  other 
employees  at  risk  of  injury.  Various 
studies  of  accidents  in  the  logging 
industry  indicate  that  poor  work 
practices  are  a  major  contributing  factor 
(Ex.  2-1,  4-3,4-14,  4-15,  4-61,  4-63, 
4-121,  4-125,  4-129,  4-138,  4-172,  5- 


20).  For  example,  according  to  an 
accident  study  conducted  by  one 
commenter,  40  percent  of  accidents 
were  due  to  poor  planning,  40  percent 
were  due  to  poor  technique,  and  15  to 
18  percent  were  due  to  carelessness  (Ex. 
5-20),  Only  2  to  5  percent  of  the 
accidents  were  due  to.  equipment 
failure.  The  WIR  survey  indicated  that 
poor  work  practices  of  employees  or  a 
co-worker  were  a  contributing  factor  in 
more  than  one-half  of  all  accidents 
reported  (Ex.  2-1).  OSHA’s  FCI  report 
indicated  that  unsafe  work  practices  and 
misjudgments  accounted  for  42  percent 
of  logging  employees  who  were  killed 
(Ex.  4-81). 

Fourth,  training  is  necessary  to  correct 
unsafe  behavior  before  it  results  in 
injury  to  the  employee  or  others.  In  the 
WIR  survey,  injured  loggers  reported 
that  among  the  factors  that  contributed 
to  the  accident  were  coworker’s  activity, 
misjudging  time  and  distance  needed  to 
avoid  injury,  using  wrong  cutting 
methods  and  not  paying  foil  attention  to 
work  In  addition,  a  State  of  Washington 
study  of  fatalities  in  the  logging  industry 
from  1977-83  concluded  that  over  90 
percent  of  the  deaths  had  been 
preventable  (Ex.  4-129).  Therefore, 
when  unsafe  behavior  is  observed,  it  is 
important  that  proper  work  practices  be 
reinforced  through  additional  training.. 
Fifth,  according  to  the  WIR  survey,  more 
than  one  third  of  all  those  injured  had 
never  received  training.  Moreover,  more 
than  one  half  of  injnred  loggers  working 
in  non- western  States  (i.e..  States 
without  logging  standards  and  training 
requirements)  had  never  received 
training. 

Sixth,  the  logging  industry  itself 
supports  the  v^ue  of  training  in 
reducing  accidents  (Ex.  4-181, 5-6,  5- 
17,  5-19,  5-20,  5-22,  5-29,  5-33,  5-42, 
5-43,  5-44,  5-45,  5-47,  5-59,  9-5,  9-6; 
Tr.  W2  125,  OR  566).  Many  commenters 
said  their  accident  rates  decreased  after 
they  implemented  a  training  program 
(Ex.  5-33, 9-5,  9-6;  Tr.  W2  125,  OR 
566).  One  company  achieved  a  63- 
percent  reduction  in  lost  workdays 
within  a  year  of  implementing  training 
(Tr.  W2  125),  The  Montana  Logging 
Association  reported  that  member 
companies  had  decreased  accidents  by 
52  percent  after  implementing  training 
(Tr,  OR  566).  A  study  for  the 
international  Woodworkers  of  America 
found  a  71-percent  reduction  in 
accidents  in  establishments  in  the 
Pacific  Northwest  region  who  had 
implemented  training  programs  (Ex,  4— 
181). 

Paragraph  (L)(l).  requires  that  training 
be  provided  for  each  employee, 
including  supervisors,  at  no  cost  to- the 
employee.  The  proposed  rule  also 
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required  each  employee  to  be  trained. 
This  provision  clarifies  OSHA’s  intent 
that  supervisors  also  must  receive 
training.  OSHA  believes  that  it  is 
important  that  supo^sors  be  trained 
since  they  are  responsible  for  making 
'vork  assignments,  determining  work 
areas,  providing  consultation  when 
hazardous  situations  arise,  determining 
when  new  employees  can  begin  to  work 
independently,  and  identifying  and 
correcting  unsafe  job  performance  of 
employees  they  supervise. 

Scune  commenters  raised  the  issue  of 
cost  and  availability  of  training 
programs,  especially  for  small 
establishments  (Ex.  5-19,  5-32,  5-51). 
However,  other  commenters  said  there 
are  training  resoiut;es  that  are  readily 
available  for  logging  establishments  (Ex. 
5-20,  5-27,  5-52,  5-69,  36, 9-1).  These 
include  lining  associations  and 
companies  which  currently  offer  logging 
training  programs  and  traveling  training 
seminars,  and  video  tapes  which  are 
available  to  employers.  For  example,  the 
Alaska  Timber  Insiu^nce  Exchange  has 
established  a  video  library  for 
policyholders  to  use  as  training 
supplements  (Ex.  9-15).  The  American 
Pulpwood  Association  said  it  was 
developing  a  logging  training  that  was  to 
be  available  by  the  end  of  1989  (Ex.  5- 
27).  The  Associated  Oregon  Loggers  has 
also  developed  logging  training 
programs  for  member  companies  (Ex. 

36).  One  training  company  indicated  it 
was  currently  providing  a  variety  of 
different  logging  training  programs  in 
six  different  States  (Ex.  5-20).  OSHA 
also  notes  that  several  commenters  have 
expressed  their  willingness  to  work 
with  OSHA  to  train  loggers  (Ex.  5-18,  5- 
20,  5-27,  5-47,  5-52,  5-69). 

Paragraph  (i)(2)  requires  that  training 
be  provided  as  follows;  as  soon  as 
possible  but  not  later  than  the  effective 
date  of  this  section  for  initial  training  of 
each  current  employee  who  has  not 
previously  received  training;  prior  to 
initial  assignment  for  each  new 
employee  who  has  not  previously 
received  training;  whenever  an 
employee  is  assigned  new  work  tasks, 
tools,  equipment,  machines  or  vehicles: 
and  whenever  an  employee 
demonstrates  unsafe  job  performance. 
When  the  proposed  rule  did  not  require 
initial  training  for  each  current 
employee,  the  proposed  rule  would 
have  required  training  prior  to  initial 
assignment;  annual  retraining  of  each 
emplo5ree;  and  retraining  whenever 
changes  in  job  assignment  would  expose 
the  employee  to  new  or  additional 
hazards.  OSHA  received  many 
comments  on  the  training  provisions, 
.some  of  which  have  already  been 


discussed  above  in  the  Major  Issues 
section. 

Many  commenters  raised  the  issue  of 
whether  experienced  and/or  previously 
trained  employees  would  be  required  to 
be  retrained  (Ex.  5-19,  5-21, 5-28,  5-29, 
5-33,  5-35,  5-39,  5-43,  5-49,  5-74 
through  5-92,  9-1;  Tr.  Wl  63,  OR  85). 
Some  commenters  favored  training  of  all 
workers,  regardless  of  their  previous 
employment  experience  (Ex.  5-19,  5-28, 
5-29,  5-35).  Other  commenters  said  that 
previously  trained  or  experienced 
workers  ^ould  be  excepted  from 
training  requirements  (^.  5-21,  5-36, 
5-39,  5-43,  5-49,  5-52,  5-74  through  5- 
92). 

As  discussed  above  in  the  Major 
Issues  section,  OSHA  believes  that 
employees  who  have  never  received 
training  must  be  trained,  regardless  of 
their  level  of  experience.  The  need  to 
provide  training  for  experienced  loggers 
who  have  not  previously  received  such 
training  is  supported  by  the  WIR  survey, 
that  indicates  that  over  one  third  of 
those  injured  had  never  received 
training  and  56  percent  of  those  injured 
had  worked  in  the  logging  industry  for 
5  years  or  more.  By  contrast,  only  22 
percent  of  those  injured  had  worked  in 
the  logging  industry  for  one  year  or  less. 
In  addition,  the  WIR  survey  indicates 
that  the  employees  who  were  injured 
performed  the  activity  in  which  they 
were  injured  on  almost  a  daily  basis. 
(OSHA  is  allowing  an  exception  to 
initial  training  for  previously  trained 
employees.  See  discussion  of  paragraph 
{i)(5)). 

OSHA  also  received  several 
comments  on  annual  retraining  of 
employees.  Some  commenters  said 
annual  retraining  is  necessary  (Ex.  5—34, 
5-43,  9-3,  9-9,  9-13,  9-20).  One 
commenter  said  that  machine  operators 
should  be  retrained  at  least  annually 
(Ex.  5-34).  However,  other  commenters 
questioned  the  need  for  annual 
retraining  of  loggers  and  suggested  that 
retraining  could  be  handled  in  regular 
safety  and  health  meetings  (Ex.  5-19,  5- 
29,  5—43).  One  commenter  also  said 
retraining  should  be  limited  to  an  “as 
needed  basis”  (Ex.  5-19). 

OSHA  has  addressed  these  concerns 
in  the  frnal  rule.  Instead  of  an  annual 
retraining  provision,  the  final  rule 
contains  provisions  requiring  employers 
to  hold  safety  and  health  meetings  at 
least  once  a  month  (paragraph  (i)(ll)), 
and  to  retrain  any  employee  who 
demonstrates  unsafe  job  performance. 
OSHA  agrees  with  the  commenters  that 
these  new  provisions  are  more 
responsive  to  addressing  new  hazards 
and  unsafe  job  performance  than  is  an 
annual  retraining  requirement.  These 
provisions  also  require  the  employer  to 


address  unsafe  job  performance 
immediately.  These  provisions  require 
the  employer  to  address  new  hazanis  as 
they  appear  in  the  workplace  in 
monthly  safety  and  health  meetings.  In 
addition  to  being  more  resptMisive  to 
hazards  as  they  appear  in  the 
workplace,  OSHA  believes  these 
provisions  will  be  less  burdensome  on 
employers,  especially  small  employers 
with  limited  resources.  OSHA 
anticipates  that  only  a  portion  of 
employees  will  need  to  be  retrained  due 
to  unsafe  job  performance.  Also  OSHA 
believes  that  for  many  employers 
ongoing  monthly  safety  and  health 
meetings  will  be  incorporated  into  job 
planning  meetings  that  are  well- 
established  in  the  logging  industry. 
(Safety  and  health  meetings  are 
addressed  further  in  discussion  of 
paragraph  (i)(ll)). 

OSHA  receive  comments  supporting 
the  need  for  training  of  new 
inexperienced  employees  and  training 
employees  assigned  to  new  job  tasks, 
tools,  equipment,  machines  or  vehicles 
(Ex.  5-19,  5-21,  5-28).  There  were  no 
comments  opposing  these  provisions, 
therefore.  OSHA  has  retained  these 
retirements  in  the  final  rule. 

OSHA  has  added  the  requirement  of 
retraining  of  employees  demonstrating 
unsafe  job  performance  based  on 
practice  in  the  industry.  OSHA  received 
comment  that  some  employers  who  are 
providing  training  do  require  retraining 
where  unsafe  job  performance  is 
identified  (Ex.  29). 

The  proposed  rule  also  contained 
minimum  training  elements  that 
included  recognition  of  safety  hazards 
associated  with  the  employee’s 
particular  work  tasks  and  the  protective 
and  preventive  measures  to  deal  with 
those  hazards;  recognition  and 
prevention  of  general  safety  hazards  in 
the  logging  industry;  and  safe  use  and 
maintenance  of  any  machine, 
equipment  or  tool  used  by  an  employee. 
One  commenter  agreed  that  training 
should  list  the  hazards  of  each  step  of 
an  employee's  job  and  describe  bow 
these  particular  hazards  could  be 
controlled  (Ex.  5-17).  There  were  no 
comments  opposing  this  provision. 

In  the  final  rule,  OSHA  has  added  the 
requirement  that  employees  be  trained 
in  the  procedures,  practices  and 
requirements  of  the  employer’s  work 
site  in  recognition  of  the  number  of 
comments  who  describe  the  logging 
industry  as  highly  transient  (Ex.  5-21, 
5-74  through  5-92).  While  new 
employees  may  be  experienced  and 
well-trained  in  the  recognition  of 
hazards  of  the  job  and  in  the  safe  use  of 
equipment  of  the  trade,  they  may  be 
unaware  of  the  operating  protocol  of  a 
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particular  establishment,  such  as  how 
work  activities  are  organized,  or  what 
system  of  signals  is  being  used.  OSHA 
has  also  added  a  provision  in  the  final 
rule  requiring  that  each  employee  be 
trained  in  the  requirements  of  this 
section.  OSHA  believes  it  is  important 
that  employees  know  the  various 
provisions  of  this  section  so  they  can 
actively  participate  in  contributing  to 
their  own  protection.  This  provision  is 
included  in  other  OSHA  standards  (e.g., 
29  CFR  1910.132,  29  CFR  1910.146,  29 
CFR  1910.1047). 

Paragraph  {i)(4)  of  the  final  rule 
permits  the  employer  to  limit  training  of 
an  employee  due  to  unsafe  job 
performance  and  for  any  employee 
assigned  to  new  work  tasks,  tools, 
equipment,  machines  or  vehicles  to 
those  content  elements  in  paragraph 
(i)(3)  that  are  relevant  to  the 
circumstances  giving  rise  to  the  need  for 
training.  The  proposed  rule  did  not 
contain  a  similar  provision.  OSHA  has 
added  this  provision  to  reduce  the 
burden  of  the  training  requirement  by 
allowing  employers  to  focus  the 
additional  training  on  the  elements 
necessary  to  prepare  the  employee  to 
safely  perform  the  job  or  operate  a  new 
piece  of  equipment.  For  example,  OSHA 
is  aware  that  an  employee  who  is 
assigned  to  operate  a  new  machine,  may 
not  need  retraining  in  recognition  of 
general  hazards  in  the  logging  industry 
or  the  requirements  of  the  logging 
standard. 

In  paragraph  (i)(5)  of  the  Hnal  rule 
OSHA  establishes  certain  exceptions  to 
the  training  requirement.  Current  and 
new  employees  who  have  received 
training  previously  do  not  need  to  be 
retrained  in  those  elements  of  paragraph 
(i)(3)  for  which  they  have  received 
training.  This  paragraph  also  reinforces 
that  each  current  and  new  employee 
must  still  receive  training  in  those 
elements  for  which  they  have  not 
previously  been  trained.  Even  though 
certain  limited  exceptions  to  the 
training  requirements  are  allowed,  this 
paragraph  reinforces  that  the  employer 
is  responsible  for  ensuring  that  each 
current  and  new  employee  can  properly 
and  safely  perform  the  work  tasks  and 
operate  the  tools,  equipment,  machines 
and  vehicles  used  in  their  job.  The 
proposed  rule  would  have  required  new 
employees  to  be  trained,  regardless  of 
whether  they  were  experienced  or  had 
been  trained  previously,  before  initial 
assignment.  The  proposed  standard  also 
would  have  required  each  new  and 
current  employee  to  receive  annual 
retraining. 

Several  commenters  were  confused 
about  who  was  required  to  be  trained 
under  the  proposed  rule  and  many 


commenters  opposed  retraining  of 
previously  trained  workers  (Ex.  5-21,  5- 
33,  5-35,  5-39,  5^3,  5-53;  Tr.  Wl  63, 

OR  85).  According  to  these  commenters, 
employees  move  from  employer  to 
employer  and  requiring  retraining  of 
each  new  employee  would  be  both 
duplicative  and  costly.  As  discussed 
above  in  the  Major  Issues  section,  OSHA 
has  addressed  the  commenters’ 
concerns  by  allowing  previous  training 
to  be  acceptable  in  lieu  of  new  initial 
training  for  both  current  and  new 
employees.  In  order  to  determine 
whether  the  training  exception  is 
applicable  to  a  particular  employee,  the 
employer  must  first  ascertain  whether 
previous  training  has  satisfred  the 
training  content  requirements  of 
paragraph  (i)(3).  Determining  whether 
previous  training  meets  the 
requirements  of  this  section  should  not 
be  difficult  with  regard  to  current 
employees.  Employers  can  examine 
their  training  materials  to  ensure  that 
each  of  the  training  content 
requirements  has  already  been  covered 
in  training  sessions.  OSHA  notes  that 
each  current  and  new  employee  will  at 
least  have  to  be  trained  in  the 
requirements  of  this  new  standard. 

OSHA  believes  that  many  employers 
will  provide  training  on  the  new  final 
rule  in  the  monthly  safety  and  health 
meetings 

It  may,  however,  require  additional 
effort  for  the  employer  to  determine 
whether  a  new  employee  has  received 
training  that  meets  the  requirements  of 
the  final  rule.  An  employer  cannot 
merely  ask  the  new  employee  whether 
he  has  been  trained.  Rather,  under  the 
training  certification  requirements  of 
this  paragraph  (see  paragraph  (i)(10)), 
the  employer  must  make  a 
determination  of  whether  and  when  the 
past  training  was  adequate  to  satisfy  the 
requirements  of  this  paragraph. 

To  determine  whether  past  training 
was  adequate,  the  employer  will  have  to 
go  through  two  steps.  First,  the 
employer  must  inquire  whether  the  new 
employee  had  training  in  each  of  the 
elements  specified  in  paragraph  (i)(3). 
When  the  new  employee  indicates  that 
he  has  not  received  training  in  a 
particular  element,  the  employer  will 
.need  to  provide  training  in  that  element. 
Second,  when  the  employee  indicates 
that  he  had  received  training  in  each  of 
the  required  elements,  the  employer 
must  then  determine  whether  the 
particular  training  was  adequate.  Most 
likely,  the  employer  will  make  that 
determination  while  the  new  employee 
is  working  under  close  supervision  of  a 
designated  person,  as  required  by  this 
paragraph.  When  the  new  employee, 
who  has  been  previously  trained,  can 


demonstrate  the  ability  to  safely  perform 
the  job  independently,  the  employee 
can  then  determine  and  certify  that 
previous  training  had  been  adequate. 

At  paragraph  ti)(6)  of  the  final  rule, 
OSHA  requires  that  each  new  employee 
and  each  employee  who  is  required  to 
be  trained  by  this  paragraph,  to  work 
under  the  close  supervision  of  a 
designated  person  until  the  employee  is 
able  to  demonstrate  the  ability  to  safely 
perform  the  new  job  independently.  The 
proposed  rule  contained  two  provisions 
specifying  initial  close  supervision.  One 
provision  specified  initial  close 
supervision  for  all  power  tool  and 
machine  operators  and  associated 
maintenance  personnel.  The  second 
provided  initial  close  supervision  for 
each  new  employee,  and  each  newly 
trained  employee.  In  addition,  the  State 
of  Oregon  logging  standard  requires 
initial  close  supervision  for  new 
employees  and  requires  experienced 
new  employees  to  demonstrate  their 
competence  before  being  allowed  to 
perform  the  job  independently  (Ex. 

38K). 

Several  commenters  supported  this 
provision  (Ex.  5-22,  5—42,  5-33,  5-39, 
5-53,  5-55,  5-63,  9-9;  Tr.  Wl  91-92, 
172-73,  OR  151-52,  216,  373,  377,  410). 
NIOSH  said  it  was  important  in  the 
logging  industry  to  have  an  adequate 
balance  of  classroom  and  on-the-job 
training  (Ex.  5—42).  NIOSH  said  working 
with  a  designated  person  would  be 
especially  effective  for  pointing  out 
poisonous  plants  to  inexperienced 
workers  (Ex.  5—42).  Several  commenters 
also  supported  limiting  this  provision  to 
only  inexperienced  workers  (Ex.  5-33, 
5-39,  5-53,  5-62,  5-74  through  5-92). 

OSHA  has  carefully  considered  the 
comments  and  has  decided  for  several 
reasons  that  it  is  necessary  in  the  final 
rule  to  retain  the  requirement  that  each 
new  and  each  newly-trained  employee 
work  under  the  close  supervision  of  a 
designated  person  initially.  There  are 
several  reasons  for  this  determination. 
First,  this  requirement  acts  as  a  final 
check  on  the  competency  of  a  newly- 
trained  employee  by  allowing  the 
employer  to  measure  in  practical  terms 
how  well  the  employee  has  absorbed  the 
training.  Second,  this  provision  is  also 
a  measure  of  the  general  effectiveness 
and  adequacy  of  the  employer’s  training 
program.  When  employees  are  not  able 
to  demonstrate  the  ability  to  perform  the 
job  safely,  the  employer  needs  to  review 
and  correct  the  training  program  and 
retrain  the  workers. 

Third,  OSHA  believes  this  provision 
is  essential  given  the  inclusion  of  an 
initial  training  exception  in  the  final 
rule  for  previously  trained  workers.  As 
discussed  earlier,  more  than  60  percent 
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of  all  loggers  who  reported  injuries  in 
the  WIR  survey  had  been  previously 
trained  (Ex.  2-1).  This  data  supports  the 
need  for  safeguards  to  integrating  new 
employees  into  the  workplace  if  initial 
training  of  each  new  employee  is  not 
requir^.  Finally,  this  provision  is  also 
a  safeguard  for  integrating  newly-trained 
employees  and  employees  whose  unsafe 
job  performance  has  necessitated 
retraining. 

Paragraph  (i)(7)  of  the  final  rule 
specifies  various  requirements  regarding 
first-aid  training  for  each  employee, 
including  supervisors.  Paragraph  (i)(7)(i) 
of  the  final  rule  requires  that  the 
employer  assure  that  each  employee 
receives  or  has  received  first-aid  and 
CPR  training.  This  provision  also 
requires  that  first-aid  training  meet  at 
least  the  requirements  of  Appendix  B. 
The  proposed  rule  would  have  required 
only  supervisors,  fellers  and  at  least  one 
additional  person  in  each  operating  area 
to  have  first-aid  training.  The  proposed 
rule  also  would  have  required  that  the 
first-aid  training  content  meet  the 
training  programs  of  the  American  Red 
Cross,  the  Mine  Safety  and  Health 
Administration  (MSHA)  or  other 
equivalent  program. 

As  discussed  above  in  the  Major 
Issues  section,  OSHA  is  expanding  the 
requirement  on  first-aid  training  to  all 
employees.  According  to  the  WIR 
survey,  more  than  one-half  of  all 
injuries  occurred  at  cutting  sites,  that  in 
most  cases  are  remote  from  medical 
facilities  and  ]>ersonnel  (Ex.  2-1).  Also 
as  discussed  above  in  the  Major  Issues 
section,  OSHA  is  not  requiring 
employers  to  provide  the  first-aid 
training.  The  employer  can  meet  the 
requirements  of  the  standard  by 
assuring  that  employees  he  hires  already 
have  taken  first-aid  training.  The 
employer  can  also  meet  this 
requirement  by  requiring  any  worker  in 
his  employ  to  take  a  first-aid  training 
course  from  any  org£mization  in  the 
commimity  whose  program  meets  the 
requirements  of  this  standard.  In 
addition,  the  standard  does  not  require 
repeat  first-aid  training  for  workers  who 
have  received  first-aid  training 
previously,  provided  the  training  has 
met  the  content  requirements  of  this 
standard  and  their  first-aid  certificate  is 
current. 

With  regard  to  first-aid  training 
content.  Appendix  B  specifies  the 
minimum  content  of  required  first-aid 
training.  This  content  list  includes 
training  in  emergency  situations  that  are 
most  likely  to  arise  in  the  logging 
industry,  such  as  control  of  bleeding 
and  shock,  immobilization  of  injur^ 
persons,  treatment  of  sprains  and 


fractures,  and  treatment  of  contact  with 
poisonous  plants  or  animals. 

For  several  reasons,  in  the  final  rule, 
OSHA  has  specified  the  minimum  first- 
aid  training  requirements  rather  than 
simfdy  referring  to  programs  provided 
by  various  organizations.  First,  the 
content  list  is  in  keeping  with  OSHA’s 
goal  of  developing  performance 
language  standards.  Second,  the  content 
list  in  Appendix  B  focuses  on  the  types 
of  situations  that  are  most  likely  to 
occur  in  the  logging  industry  and  in 
remote  work  sites.  General  first-aid 
training  programs  may  not  thoroughly 
cover  the  kinds  of  situations  found  in 
the  logging  industry.  Third,  the  content 
of  training  programs  offered  by  various 
organizations  may  change  and  an 
element  crucial  to  first  aid  in  remote 
outdoor  locations  may  be  dropped.  By 
specifying  the  minimum  content,  the 
standard  places  training  organizations 
on  notice  as  to  what  elements  their 
program  must  include  in  order  to  meet 
the  requirements  of  this  standard. 

Fourth,  by  expressing  the  first-aid 
training  requirements  in  performance 
language,  C)SHA  is  providing  employers 
with  maximum  flexibility.  Employers 
will  not  have  to  research  the  Red  Cross 
and  MSHA  training  programs  to  see  if 
a  training  program  offered  locally  by 
another  organization  meets  the 
requirwnents  of  this  standard.  In 
addition,  by  specifying  the  content,  the 
standard  leaves  employers  free  to 
develop  their  own  first-aid  training 
program  or  rely  on  outside  organizations 
to  provide  first  aid  training.  Fifth,  since 
the  final  standard  permits  employers  to 
require  their  employees  to  take  first-aid 
training  rather  than  providing  the 
training,  it  is  important  to  provide 
employees  with  em  understandable 
criteria  for  determining  whether  the 
training  program  they  select  meets  the 
requirements  of  tfos  standard. 

Paragraph  (i)(7)(ii)  of  the  final  rule 
requires  that  the  employer  assure  that 
each  employee  receives  first-aid  training 
at  least  every  three  years  and  receives 
CPR  training  at  least  annually.  The 
proposed  rule  did  not  contain  a  similar 
requirement.  Most  first-aid  training 
organizations  require  retraining  at  the 
above  frequency  in  order  to  maintain  a 
current  certificate  (Ex.  5—42).  OSHA 
agrees  with  these  organizations  that  it  is 
necessary  to  refresh  one’s  first-aid  skills 
on  a  regular  basis.  Since  these  skills  are 
not  usually  used  on  a  daily  basis, 
trained  persons  may  become  less  able  to 
render  these  skills  over  time  without 
periodic  refresher  training.  In  addition, 
what  exmstitutes  the  best  first-aid 
techniques  and  procedures  changes  over 
time.  Employees  need  to  be  retrained  so 


their  skills  include  the  best  and  most 
current  practices. 

Paragraph  (i)(7)(iii)  of  the  final  rule 
requires  that  the  emplo)rer  assure  that 
each  employee’s  first  aid  and  CPR 
training  andb'or  certificate,of  training 
remain  current.  The  proposed  rule  did 
not  contain  a  similar  requirement. 

OSHA  believes  this  provision  is 
essential  given  the  inclusion  of  the 
exception  in  the  final  rule  for  previously 
trained  workers.  In  addition,  it  is 
essential  because  employers  can  comply 
with  the  first-aid  training  provisions 
without  actually  providing  the  training 
themselves.  In  essence,  this  provision  is 
similar  to  the  provisiem  in  paragraph 
(i)(5)  reinforcing  that  the  employer  is 
responsible  for  assuring  that  the 
employee  can  safely  perform  the  job, 
even  if  the  employer  has  not  been 
required  to  actually  provide  the 
training.  Regardless  of  whether  the 
employer  provides  training  or  allows 
employees  to  take  a  first-aid  program 
offered  by  another  organization,  the 
employer  is  still  responsible  for  assuring 
that  employees  can  render  first  aid 
properly  if  called  upon. 

At  paragraph  (i)(8)  of  the  final  nile, 
OSHA  is  requiring  that  training  be 
conducted  by  a  designated  person.  As 
discussed  above,  a  designated  person  is 
an  employee  who  has  the  requisite 
knowledge,  training  and  experience  to 
perform  the  specific  duties.  The 
proposed  rule  did  not  contain  a  similar 
requirement. 

Some  commenters  said  that  it  was 
important  that  training  be  conducted  by 
a  qualified  or  certified  person  (Ex.  9-3, 
9-13, 9-16).  OSHA  has  included  this 
provision  in  the  final  rule  because  the 
Agency  wants  to  assure  that  regardless 
of  whether  employers  rely  on  their  own 
personnel  to  conduct  training  or  utilize 
outside  experts,  the  person  providing 
training  must  have  the  necessaiy’ 
qualifi^tions  and  background  in  the 
subject  matter  being  taught. 

Paragraph  (iK9)  of  the  final  rule 
requires  that  training  required  by  this 
section  be  presented  in  a  manner  that 
the  employee  is  able  to  imderstand.  This 
provision  also  requires  that  the 
employer  assure  that  training  materials 
are  appropriate  in  content  and 
vocabulary  to  the  educational  level, 
literacy  and  language  skills  of  the 
employees  being  trained.  A  similar 
provision  was  not  contained  in  the 
proposed  rule.  OSHA  has  added  this 
provision  in  the  final  rule  as  a  way  of 
ensuring  that  all  employees,  regardless 
of  their  cultural  or  educational 
background,  vrill  receive  adequate 
training  on  how  to  perform  their  job 
safely.  OSHA  notes  that  this 
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requirement  applies  to  both  logging  and 
first-aid  training. 

Paragraph  (i)(10)  requires  the 
certification  of  training.  While  this 
provision  was  not  contained  in  the 
proposed  rule,  several  commenters 
stressed  the  need  to  document  training 
(Ex.  9-16,  9-18;  Tr.  OR  137,  558-59, 
643-44).  OSHA  agrees  with  these 
commenters  that  documenting  training 
is  necessary.  First,  in  the  final  rule 
OSHA  has  allowed  prior  training  to  be 
acceptable  in  lieu  of  initial  training.  In 
the  proposed  rule,  OSHA  had  required 
that  each  new  employee,  regardless  of 
experience  and  prior  training,  receive 
training  prior  to  initial  assignment.  In 
order  to  accept  prior  training  in  lieu  of 
new  training,  OSHA  believes  employers 
must  establish  a  process  for  determining 
whether  the  prior  training  was  adequate. 
The  certification  procedure  provides 
that  process  without  imposing  a 
significant  burden.  Second,  several 
commenters  said  that  many 
establishments  do  not  currently 
document  training  (Tr.  Wl  95,  OR  92). 

As  such,  employers  do  not  have  any 
records  to  indicate  whether  appropriate 
training  has  been  provided. 

Third,  some  commenters  testified  that 
all  training  programs  should  be  written 
programs  (Ex.  5-17,  5-42).  While  many 
large  logging  establishments  already 
have  implemented  impressive  written 
training  programs,  OSHA  is  also  aware 
that  a  written  training  and 
recordkeeping  requirement  would 
impose  a  paperwork  burden  and 
significant  burden  on  small  employers 
in  this  industry  (Ex.  5—44).  OSHA 
believes  that  training  certification  is  a 
less  burdensome  way  of  documenting 
whether  employees  have  been 
adequately  trained.  OSHA  notes  that  the 
time  and  costs  of  training  certification 
have  been  included  in  the  final 
regulatory  impact  analysis. 

Paragraph  (i)(10)(i)  of  the  final  rule 
requires  that  the  employer  verify 
compliance  with  paragraph  (i)  of  this 
section  by  preparing  a  written 
certification  record.  This  provision  also 
requires  that  the  written  certification 
record  contain  the  name  or  other 
identity  of  the  employee  trained,  the 
date(s)  of  the  training,  and  the  signature 
of  the  person  who  conducted  the 
training  or  the  signature  of  the 
employer.  In  addition,  this  provision 
requires  that  if  the  employer  relies  on 
training  conducted  prior  to  the 
employee  being  hired  or  prior  to  the 
effective  date  of  this  section,  the 
certification  record  shall  indicate  the 
date  the  employer  determined  the  prior 
training  Ayas  adequate  rather  than  the 
date  of  actual  training.  The  proposed 


rule  did  not  contain  a  certification 
retirement. 

The  Agency  is  adding  this  new 
provision  to  the  final  rule  in  large  part 
because  it  is  allowing  prior  training  to 
be  accepted  in  place  of  a  new  round  of 
training.  OSHA  recognizes,  given  the 
transient  nature  of  the  workforce  in  this 
industry,  that  in  many  cases  an 
employer  will  be  unable  to  identify  the 
date  on  which  previous  training  was 
provided  by  another  employer.  In  those 
cases,  OSHA  believes  that  knowing  the 
date  of  the  prior  training  is  not  as 
important  as  the  employer’s 
determination  as  to  whether  the  prior 
training  is  adequate.  As  such,  OSHA  is 
requiring  employers  to  certify  on  what 
date  they  determine  the  prior  training  to 
be  adequate.  In  the  final  rule  OSHA  has 
included  a  measurable  way  to  determine 
when  and  whether  prior  training  had 
been  adequate.  The  final  rule  requires 
that  each  new  employee  work  under 
close  supervision  of  a  designated  person 
until  the  employee  demonstrates  the 
ability  to  safely  perform  the  job 
independently.  In  most  cases,  therefore, 
this  demonstration  date  will  constitute 
the  certification  date. 

Paragraph  (i)(10)(ii)  of  the  final  rule 
requires  that  the  most  recent  training 
certification  be  maintained.  This 
provision  has  been  included  to  limit  the 
number  of  records  that  the  employer  is 
required  to  maintain  on  training. 

Paragraph  (i)(ll)  of  the  final  rule 
requires  that  the  employer  hold  safety 
and  health  meetings  as  necessary  and  at 
least  each  month  for  each  employee. 

This  provision  allows  safety  and  health 
meetings  to  be  conducted  individually, 
in  crew  meetings,  in  larger  groups,  or  as 
part  of  other  staff  meetings.  The 
proposed  rule  did  not  contain  a  safety 
and  health  meeting  requirement.  Many 
State  logging  standards  also  require 
regular  safety  and  health  meetings  in  the 
logging  industry  (Ex.  2-17,  2-22,  2-23, 
36,  38K).  For  example,  the  State  of 
Washington  logging  standard  requires 
safety  meetings  to  be  held  monthly  and 
whenever  work  is  started  at  a  new  work 
site. 

Many  commenters  supported  the  need 
for  regular  and  ongoing  safety  and 
health  meetings  for  both  inexperienced 
and  experienced  workers  (Ex.  5-7,  5-19, 
5-28;  Tr.  Wl  93-95, 163,  OR  92, 110, 
137, 197,  204,  276,  335,  374,  643-44, 
691-92).  Several  of  these  commenters 
indicated  that  many  establishments  in 
the  industry  already  hold  safety  and 
health  meetings  on  a  regular  basis. 
Several  commenters  said  safety  and 
health  meetings  were  an  effective  way  of 
informing  employees  about  hazards  and 
keeping  their  safety  awareness  high  (Ex. 
5-19,  5-28;  Tr.  Wl  93-95, 163, 189-90, 


OR  92,  110, 137,  204,  276,  374,  643^4). 
One  commenter  said  that  documented 
monthly  safety  and  health  meetings 
were  necessary  on  all  logging  operations 
“to  instill  the  necessary  safe  work 
attitude  in  all  logging  employees”  (Ex. 
5-28).  Commenters  also  said  safety  and 
health  meetings  were  good  for  providing 
targeted  information  (Tr.  Wl  94, 164, 

189,  OR  110,  204-05,  373,  643).  For 
example,  they  said  safety  and  health 
meetings  were  a  way  of  informing 
employees  about  recent  accidents  and 
about  lapses  in  safe  work  practices,  and 
to  alert  employees  about  conditions  and 
hazards  peculiar  to  the  job  to  be 
performed  or  the  site  to  be  logged  that 
day, . 

Commenters  also  said  that  safety  and 
health  meetings  were  necessary  for  both 
inexperienced  and  experienced  loggers 
(Ex.  5-19,  5-28,  5-45;  Tr.  OR  335).  One 
of  these  commenters  said: 

We  don’t  feel  that  just  new  employees  or 
green  men  ought  to  be  sitting  in  safety  and 
health  meetings.  Repetition  increases 
retention,  and  everyone  can  benefit  if  they’ve 
heard  it  a  hundred  times.  Maybe  they  forgot 
it  99  [times]  and  it  might  save  their  life  or 
their  buddy’s  life  the  next  day  (Tr.  OR  335). 

OSHA  agrees  with  these  commenters 
that  safety  and  health  meetings  are 
necessary  to  reinforce  proper  work 
practices  and  to  alert  employees  to 
particular  hazards  which  are  present  in 
the  workplace.  OSHA  believes  that 
regular  safety  and  health  meetings  will 
provide  adequate  retraining  for 
employees  in  the  logging  industry,  and 
that  these  meetings  are  necessary  in  lieu 
of  requiring  annual  retraining  of 
experienced  workers. 

Paragraph  (j)  Effective  Date 

As  stated  in  paragraph  (j),  this  final 
rule  becomes  effective  120  days  after 
publication  of  the  revised  rule  and 
preamble  in  the  Federal  Register. 
Employers  must  be  in  compliance  with 
all  requirements  of  this  section  by  the 
effective  date.  One  commenter 
recommended  a  three-year  delay  in  the 
effective  date  of  this  final  rule  to  allow 
for  manufacturers’  design  and  lead  time 
and  retrofitting  of  old  equipment  (Ex.  5- 
22).  OSHA  believes  that  120  days  is  a 
reasonable  compliance  time  for  this 
standard  for  several  reasons.  First,  the 
Agency  is  not  requiring  retrofitting 
ROPS  and  FOPS  on  old  machines  or 
chain  brakes  on  chain  saws.  Those 
equipment  requirements  apply  only  to 
machines  and  chain  saws  placed  into 
initial  service  after  the  effective  date. 
OSHA  believes  that  replacement  of 
safety  devices  that  have  been  removed, 
such  as  seat  belts,  should  not  require 
additional  compliance  time.  Second,  in 
the  final  rule  OSHA  has  not  adopted 
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any  equipment  requirements  that  are 
not  already  standard  safety  featiues  of 
equipment  currently  manufactured  and 
readily  available.  Therefore,  additional 
compliance  time  is  not  warranted. 

Finally,  OSHA  believes  that  allowing 
120  days  for  employers  to  come  into 
compliance  will  provide  employers 
with  adequate  time  to  familiarize 
themselves  with  the  final  rule,  to 
purchase  needed  equipment,  and  to 
develop  and  conduct  required  training. 

OSHA  notes  that  the  requirements  of 
the  existing  pulpwood  logging  standard 
remain  in  effect  until  the  effective  date. 

Paragraph  (k)  Appendices 

In  paragraph  (k)  of  the  final  rule, 

OSHA  is  specifying  that  Appendix  A  on 
contents  of  first-aid  kits  and  Appendix 
B  on  content  of  first-aid  training  are 
mandatory.  First-aid  kits  must  contain 
at  least  the  items  listed  in  Appendix  A 
to  meet  the  requirements  of  paragraph 
(d)(2).  First-aid  training  programs  must 
cover  the  topics  listed  in  Appendix  B  to 
meet  the  requirements  of  paragraph 
(i)(7).  Appendix  C  contains  a  listing  of 
comparable  ISO  standards  to  those 
Society  of  Automotive  Engineer 
standards  referenced  in  the  final  rule. 
These  SAE  standards  cover  ROPS, 

FOPS,  seat  belts  and  machine  access. 

The  information  contained  in  Appendix 
C  (Corresponding  ISO  Agreements)  is 
purely  informational  and  is  not 
intended  to  create  any  additional 
obligations  not  otherwise  imposed  or  to 
detract  firom  existing  obligations. 

2.  Summary  and  Explanation  of 
Technical  Amendments  to  29  CFR 
1910.269(r)  and  29  CFR  1928.21(a)(3) 

In  this  Federal  Register  document 
OSHA  is  also  issuing  technical 
amendments  to  the  Electric  Power 
Generation  standard  (29  CFR  1910.269) 
and  to  the  standards  for  the  agriculture 
industry  (29  CFR  1928.21(a)(3)).  Both 
standards  have  included  a  reference  to 
the  existing  logging  standard.  OSHA 
intends  that  both  standards  now 
reference  the  revised  logging  standard  in 
place  of  the  pulpwood  logging  standard. 

VI.  Regulatory  Impact  Analysis, 
Regulatory  Flexibility  Analysis,  and 
Environmental  Assessment 

A.  Introduction 

The  purpose  of  the  revision  of  the 
existing  pulpwood  logging  standard,  29 
CFR  1910.266,  is  to  protect  all  loggers 
from  the  hazards  encountered  during 
timber  harvesting  regardless  of  the  end 
use  of  the  wood.  Hazards  are  present, 
for  example,  due  to  falling,  rolling  or 
sliding  trees  and  logs,  the  use  of 


hazardous  equipment  such  as  chain 
saws,  and  improper  work  practices. 
According  to  BLS,  these  hazards 
resulted  in  an  accident  incidence  rate  of 
15.6  injuries  per  100  full-time  workers 
in  1991,  which  is  nearly  twice  the 
incidence  rate  of  7.9  injuries  per  100 
full-time  workers  for  overall  private 
sector.  The  number  of  lost  workdays  in 
logging  in  1991  was  274.8  per  100  full¬ 
time  workers,  which  is  about  three 
times  that  of  manufacturing  and  four 
times  that  of  the  overall  private  sector. 

The  existing  logging  standard  applies 
only  to  the  logging  of  wood  that  is  used 
to  make  pulp  for  paper  and  paperboard. 
Other  logging  operations  are  not  covered 
by  the  existing  standard.  However,  other 
general  industry  safety  and  health 
standards  in  Part  1910,  such  as  but  not 
limited  to.  Occupational  Noise  Exposure 
(29  CFR  1910.95),  Lockout/Tagout  (29 
CFR  1910.147),  and  Personal  Protective 
Equipment  (29  CFR  Subpart  I),  apply  to 
non-pulpwood  logging  operations,  as 
well  as  the  General  Duty  clause  of  the 
OSH  Act  (Section  5(a)(1)). 

The  final  rule  expands  the  coverage  of 
the  pulpwood  logging  standard  to 
include  all  logging  operations, 
regardless  of  the  end  use  of  the  wood. 
Many  of  the  provisions  in  the  pulpwood 
logging  standard  have  been  retained  in 
this  standard.  Some  provisions  have 
been  modified,  such  as  those  requiring 
safety  and  first-aid  training  for  all 
employees,  and  personal  protective 
equipment.  In  certain  cases,  work 
practices  have  been  made  more  specific. 

It  should  be  noted  that  six  State  Plan 
States  (Alaska,  California,  Hawaii, 
Michigan,  Oregon,  and  Washington) 
have  developed  logging  standards  that 
cover  all  logging  operations  and  are  not 
limited  to  just  pulpwood  logging. 

This  Regulatory  Impact  Assessment 
(RIA)  has  been  prepared  by  OSHA  in 
compliance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  of 
1980  (5  U.S.C.  601  et  seq.).  The  analysis 
was  developed  based  on  information 
and  comments  in  the  OSHA  logging 
docket  and  informal  public  hearings. 

B.  Affected  Industries  and  Workers 

For  purposes  of  analysis,  logging 
operations  in  the  United  States  were 
divided  in  four  relevant  geographical 
regions — the  North,  the  South,  the 
Rodcy  Mountains,  and  the  Pacific  Coast. 
The  leading  States  in  logging 
employment  in  1987  were  Oregon, 
Washington,  Alabama  and  Georgia, 
which  accounted  for  40  percent  of 
logging  employment.  The  final  rule  will 
affect  approximately  72,100  employees 
engaged  in  logging  operations  covered 
by  the  final  rule  and  11.936  logging 


establishments.  Almost  94  percent  of  all 
logging  establishments  employ  fewer 
than  20  employees  and  60  percent  of  all 
logging  employees  work  in  small 
establishments.  These  estimates  do  not 
include  independent  contractors. 

Affected  workers  include,  but  are  not 
limited  to,  fellers  and  buckers,  who  cut 
the  trees;  skidder  and  yarder  operators, 
choker  setters,  and  chasers,  who  are 
responsible  for  delivering  a  felled  tree  to 
the  landing;  and  loader  operators  and 
truck  drivers,  who  load  the  trees  onto 
trucks  for  transport  to  a  mill.  Although 
all  stages  of  logging  present  hazards  to 
workers,  the  loggers  most  at  risk  are 
manual  felling  crews  rather  than  those 
who  operate  mechanical  harvesting 
equipment  and  are  protected  by 
enclosed  cabs. 

C.  Technological  Feasibility 
Determination 

The  work  practice  and  training 
provisions  as  well  as  the  requirements 
regarding  personal  protective  equipment 
and  equipment  protective  devices  in  the 
final  rule  are  technologically  feasible. 
The  fact  that  the  requirements  of  the 
standard  already  are  being  achieved  in 
the  logging  industry  is  the  best  evidence 
of  feasibility.  The  record  shows  that 
many  logging  establishments  are 
currently  providing  the  training, 
equipment  protection  devices  and 
personal  protective  equipment  that 
would  meet  the  requirements  of  the  new 
standard.  In  addition,  the  record  also 
shows  they  are  operating  under  the 
same  work  practices  as  those  required 
by  the  standard.  Based  on  the  record, 
OSHA  has  determined  that  numerous 
logging  establishments  of  all  sizes  are 
already  in  compliance  with  most  of  the 
provisions  of  the  final  standard.  In 
addition,  equipment  protective  devices 
and  personal  protective  equipment 
which  are  required  by  the  final  rule  are 
all  commercially  available.  Therefore, 
OSHA  has  determined  that  the  final  rule 
is  technologically  feasible. 

D.  Costs  of  Compliance 

OSHA  estimated  compliance  costs 
using  data  in  the  record  on  current 
practices  and  exposed  population, 
including  a  report  prepared  by  Centaur 
Associates,  Inc.  (Ex.  3).  Based  on  all  the 
data  and  evidence  in  the  record,  OSHA 
estimates  that  first-year  costs  associated 
with  compliance  will  be  $14.3  million. 
Total  annualized  cost  of  compliance 
with  the  standard  is  estimated  to  be 
$12.5  million.  Table  22  shows  the 
summary  of  costs  of  compliance  with 
the  final  rule. 
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Table  22.— Summary -of  Costs  to  Comply  With  the  Logging  Standard 


Provision 

First  year 

Recurring  cost 

Arviuatized 

Cost 

V) 

Cost 

V) 

Training  provisions: 

Safety  training . . .  . . . 

$1,481,635 

10.3 

$120,695 

$120,695 

1.0 

Safety  meetings . — . . . . 

469,251 

3.3 

469,251 

469,251 

3.7 

First  aid  toaining . .  . . . . . 

3,410,935 

23.8 

3,410,935 

3,410,935 

272 

5,361,820 

4,000,881 

4,000,881 

31.9 

Operators  manuals . . . . . . 

189,293 

189,293 

189,293 

1.5 

Inspection  and  mainter^ance . . . 

5,396,789 

5,396,789 

5,396,789 

43.0 

Safety  belt  replacement  . . . . 

493,282 

80,279 

0.6 

First  aid  kits  . — . . . 

267,593 

1.9 

232,028 

232,028 

1.8 

Personal  protective  equipment  . . . . .  . 

2,637,597 

18.4 

2,637,597 

2,637,597 

20.6 

TAtal  . . . . 

14,346,375 

12,456,588 

12,809,333 

Note:  0)  The  number  in  these  columns  represent  the  percentage  of  the  total  cost  that  each  provision  represents  and  that  are  incurred  in  the 
first  year  and  in  each  year  thereafter. 

Source:  OSHA,  Office  of  Regulatory  Analysis. 


Of  the  total  annualized  cost,  43 
percent  is  attributable  to  inspection  and 
maintenance  of  logging  equipment. 
Training  costs,  which  include  safety  and 
first-aid  training  as  well  as  monthly 
safety  and  health  meetings,  account  for 
32  percent.  Personal  protective 
equipment  accmmts  for  about  21 
percent  of  total  annual  costs.  First-aid 
kits  for  1.9  percent.  Replacement  of 
operator  manuals  or  instructions 
accounts  for  1.5  percent  and 
replacement  of  seat  belts  removed  from 
machines  and  vehicles  accounts  for 
about  0.6  percent  of  total  costs. 

D.  Benefits  of  the  Revised  Standard 

The  record  shows  that  injury  rates  in 
the  logging  industry  are  hi^.  In  1991, 
there  were  15.6  injuries  per  100  workers 
in  the  logging  industry  as  compared  to 
an  injury  incidence  rate  of  7.9  and  11.2 
per  100  workers  in  the  private  industry 
and  manufacturing  sectors,  respectively. 
Lost  woricday  rates  are  especially  high 
in  the  logging  industry,  i^icating  that 
most  logging  accidents  are  serious. 

Based  on  the  data  in  the  record,  OSHA 
estimates  that  there  are  approximately 
158  fatalities,  6,798  lost  workday 
injuries,  and  3,770  nonlost  workday 
injuries  annually  in  the  li^ging 
industry. 

The  revised  standard  mandates  a 
variety  of  methods  of  control  to  reduce 
hazards  in  the  logging  industry. 
Included  in  the  standard  are  provisions 
for  personal  protective  eqttipment,. 
ma^ne  protective  devices,  equipment 
inspection  and  maintenance,  wo^ 
practices,  and  trainii^.  The  revised 
standard  is  expected  to  significantly 
reduce  the  number  of  accidents,  and, 
consequently,  fatahties  and  injuries  that 
ocoir  in  the  logging  industry.  The 
ability  of  the  revis^  standi  to  reduce 
accidents,  injuries  and  fatalities 


depends  largely  on  this  integrated 
program  of  controls  to  deal  with  the 
range  of  hazards  that  exist  in  logging 
operations.  For  this  reason,  the  effects  of 
the  overall  standard  on  workplace  safety 
is  expected  to  be  greater  than  the  effects 
of  the  elements  of  the  standard  when 
considered  individually.  OSHA 
estimates  that  compliance  with  the  final 
standard  will  prevent  111  fatalities, 
4,759  lost  workday  cases,  and  2,639 
nonlost  workday  cases  annually  (Table 
23).  These  estimates  were  developed 
based  on  the  comprehensiveness  of  the 
standard  in  dealing  with  the  range  of 
workplace  hazards  in  logging. 


Table  23.— Reduction  in  Fatauties 
AND  Injuries  From  Compliance 
With  the  Logging  Standard 


Fatafi- 

ties 

Total 

injuries 

Lost 
work¬ 
day  in¬ 
juries 

Norv 
lost 
work¬ 
day  irv 
juries 

Baselirre 
cases .... 

158 

10,568 

6,798 

3,770 

Cases 
avoided 
by  com¬ 
pliance 
with 

standard 

111 

7,398 

4,759 

2,639 

Source;  U.S.  Department  of  Lidxx,  OSHA, 
Office  of  Regulatory  Analysis,  1994. 


F.  Economic  Feasibility  Determination 

The  projected  ectniomic  impact  of  the 
final  standard  on  the  logging  industry  is 
small.  The  cost  erf  full  compliance  with 
the  standard  represents  only  0.1  {lercent 
of  the  value  of  shipments  for  this 
industry  as  a  whole.  Although  the% 
annual  costs  of  cmnpliance  represent  a 
relatively  insignificant  amoimt  of  total  - 
shipments,  some  firms  will  bear  more 


costs  than  others  dep>ending  on  their 
existing  compliance  with  the  various 
provisions  of  the  standard. 

The  annual  cost  of  compliance  per 
logging  establishment  ranges  from  about 
$38  in  California  where  firms  are  at  a 
high  level  of  compliance  with  their  own 
State  logging  standard,  to  an  average  of 
$1,300  per  establishment  in  the  South 
where  no  comprehensive  logging 
standards  exists.  These  annual  costs  per 
establishment  are  insignificant  when 
viewed  in  terms  of  other  costs  incurred 
by  logging  employers.  It  is  expected  that 
the  costs  of  compliance  with  the  final 
rule  are  too  small  to  have  a  significant 
effect  on  price,  employment, 
production,  or  profit  rates. 

The  impact  of  compliance  with  the 
final  rule  is  expected  to  fell  primarily  on 
small  businesses,  because  the  vast 
majority  of  logging  establishments 
employ  fewer  than  20  workers.  The 
record  shows  that  most  large  logging 
establishments  are  already  in 
compliance  with  many  of  the  provisions 
of  the  final  rule.  However,  many  small 
firms  are  also  located  in  States  that  have 
comprehensive  logging  standards.  These 
firms  are  currently  in  compliance  with 
these  standards  and  are  able  to  operate 
while  incurring  these  costs.  Even  if  it  is 
assumed  that  small  firms  will  bear  all 
the  costs  of  compliance  with  the  final 
rule,  the  economic  impact  is  still  small. 
OSHA  estimates  that  the  average  cost 
per  small  firm  is  substantially  less  than 
0.5  percent  of  the  average  annual  value 
of  shipments  per  firm  and  will  be  more 
than  offset  by  the  probable  decrease  in 
wm^ers’  compensation  costs  resulting 
from  fewer  injuries.  Even  small 
establishments  that  operate  on  less  than 
a  full-time  basis  could  incur  the  costs  of 
compliance  without  experiencing  an 
economic  disruption  that  would 
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threaten  the  competitive  structure  of  the 
industry  or  cause  any  dislocation. 

Based  on  these  estimates  developed 
from  data  and  evidence  in  the  record, 
OSHA  has  concluded  that  the  economic 
impact  of  the  standard  would  not 
threaten  the  stability  or  profitability  of 
the  logging  industry.  In  addition, 
neither  the  Gross  National  Product 
(GNP),  the  level  of  international  trade, 
the  price  of  consumer  goods,  nor  the 
level  of  employment  would  be 
significantly  affected. 

G.  Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act,  the  Assistant  Secretary 
has  made  a  preliminary  assessment  of 
the  impact  of  the  rule  on  small  entities. 

As  discussed  above,  the  estimated 
compliance  costs  for  small  firms  (i.e, 
those  employing  fewer  than  20  workers) 
are  estimated  to  be  less  than  0.5  percent 
of  the  average  annual  value  of 
shipments  per  firm  and  will  be  more 
than  offset  by  the  probable  decrease  in 
workers’  compensation  costs  resulting 
from  reduction  in  logging  accidents.  As 
is  the  case  for  compliance  costs  for  all 
firms  covered  under  the  standard,  the 
costs  of  compliance  for  small  firms 
would  be  very  small  compared  with  net 
income.  Therefore,  OSHA  does  not 
anticipate  the  final  rule  will  have  a 
significant  impact  on  small  firms. 

H.  Environmental  Impact  Assessment 

The  revisions  to  the  standard  have 
been  reviewed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321,  et  seq.),  the 
regulations  of  the  Council  on 
Environmental  Quality  (CEQ)  (40  CFR 
1500),  and  the  Department  of  Labor 
(DOL)  NEPA  Procedures  (29  CFR  11).  As 
a  result  of  this  review,  OSHA  has 
determined  that  the  rule  will  have  no 
significant  environmental  impact. 

The  provisions  focus  on  training, 
work  practices,  personal  protective 
equipment,  and  protective  devices  on 
equipment  in  order  to  reduce  worker 
fatalities  and  injuries.  In  general,  these 
provisions  do  not  impact  on  air,  water, 
or  soil  quality,  plant  or  animal  life,  the 
use  of  land,  or  other  aspects  of  the 
environment.  The  revisions  are 
considered  excluded  actions  under 
Subpart  B,  Section  11.10  of  the  DOL 
NEPA  regulations. 

VII.  References 

In  this  preamble  to  the  revised  logging 
standard,  OSHA  has  referred  to  the 
following  public  documents  in  addition 
tu  the  materials  contained  in  the  docket 
for  this  rulemaking: 


1.  Bureau  of  the  Census,  1987  Census  of 
Manufacturers,  Industry  Series,  Losing 
Camps,  Sawmills  and  Pinning  Mills,  U.S. 
Department  of  Commerce,  February  1987. 

2.  Bureau  of  Labor  Statistics,  Employment 

and  Earnings,  U.S.  Department  of  Labor,  June 
18, 1993.  • 

3.  Bureau  of  Labor  Statistics,  Employer 
Costs  for  Employee  Compensation — March 
1993,  U.S.  Department  of  Labor,  June  18, 

1993. 

4.  Bureau  of  Labor  Statistics,  Fatal 
Workplace  Injuries  in  1992:  A  Collection  of 
Data  and  Analysis,  U.S.  Department  of  Labor, 
April  1994. 

5.  Bureau  of  Labor  Statistics,  Occupational 
Injuries  and  Illnesses  in  the  United  States  by 
Industry,  1990,  Bulletin  2399,  U.S. 

Department  of  Labor,  April  1992. 

6.  Bureau  of  Labor  Statistics,  Occupational 
Injuries  and  Illnesses  in  the  United  States  by 
Industry,  1991,  Bulletin  2424,  U.S. 
Department  of  Labor,  May  1993. 

7.  Burgess,  Joe,  et  al..  Timber  Harvesting 
Equipment  Costs  1994. 

8.  Eastern  Research  Group,  Inc.  An 
Economic  Analysis  for  an  OSHA  Standard 
for  Occupational  Motor  Vehicle  Safety. 
October  1989. 

9.  Forestry  Suppliers,  Inc.,  Forestry, 
Engineering  and  Environmental  Equipment 
Catalog,  Jackson,  Mississippi,  1994. 

10.  U.S.  Department  of  Commerce,  U.S. 
Industrial  Outlook  1993,  January  1993. 

11.  U.S.  Forest  Service,  An  Analysis  of  the 
Timber  Situation  in  the  United  States:  1989- 
2040,  U.S.  Department  of  Agriculture, 
December  19^. 

VIII.  Statutory  Considerations 

A.  Introduction 

OSHA  has  described  the  hazards 
confronted  by  employees  who  work  in 
the  logging  industry  and  the  measures 
required  to  protect  affected  employees 
from  those  hazards  in  Section  I, 
Background,  and  Section  III,  Summary 
and  Explanation  of  the  Standard, 
respectively,  earlier  in  this  preamble. 
The  Agency  is  providing  the  following 
discussion  of  the  statutory  mandate  for 
OSHA  rulemaking  activity  to  explain 
the  legal  basis  for  its  determination  that 
the  logging  operations  standard,  as 
promulgated,  is  reasonably  necessary  to 
protect  affected  employees  from 
significant  risks  of  injvu7  and  death. 

Section  2(b)(3)  of  the  Occupational 
Safety  and  Health  Act  authorizes  “the 
Secretary  of  Labor  to  set  mandatory 
occupational  safety  and  health 
standards  applicable  to  businesses 
affecting  interstate  commerce”,  and 
section  5(a)(2)  provides  that  “[ejach 
employer  shall  comply  with 
occupational  safety  and  health 
standards  promulgated  under  this  Act” 
(emphasis  added).  Section  3(8)  of  the 
OSH  Act  (29  U.S.C.  652(8))  provides 
that  “the  term  ‘occupational  safety  and 
health  standard’  means  a  standard 
which  requires  conditions,  or  the 


adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of 
employment,” 

In  two  recent  cases,  reviewing  courts 
have  expressed  concern  that  OSHA’s 
interpretation  of  these  provisions  of  the 
OSH  Act,  particularly  of  section  3(8)  as 
it  piertains  to  safety  rulemaking,  could 
lead  to  overly  costly  or  under-protective 
safety  standards.  In  International  Union, 
UAWv.  OSHA,  938  F.2d  1310  (D.C.  Cir. 
1991),  the  District  of  Columbia  Circuit 
rejected  substantive  challenges  to 
OSHA’s  lockout/tagout  standard  and 
denied  a  request  that  enforcement  of 
that  standard  be  stayed,  but  it  also 
expressed  concern  that  OSHA’s 
interpretation  of  the  OSH  Act  could  lead 
to  safety  standards  that  are  very  costly 
and  only  minimally  protective.  In 
National  Grain  &  Feed  Ass’n  v.  OSHA, 
866  F.2d  717  (5th  Cir.  1989),  the  Fifth 
Circuit  concluded  that  Congress  gave 
OSHA  considerable  discretion  in 
structuring  tlie  costs  and  benefits  of 
safety  standards  but,  concerned  that  the 
grain  dust  standard  might  be  under- 
protective,  directed  OSHA  to  consider 
adding  a  provision  that  might  further 
reduce  significant  risk  of  fire  and 
explosion. 

OSHA  rulemakings  involve  a 
significant  degree  of  agency  expertise 
and  policy-m^ing  discretion  to  which 
reviewing  courts  must  defer.  (See  for 
example.  Building  6r  Constr.  Trades 
Dep’t,  AFL-CIO  v.  Brock,  838  F.2d  1258, 
1266  (D.C.  Cir.  1988);  Industrial  Union 
Dep’t,  AFL-CIO  v,  American  Petroleum 
Inst,  448  U.S.  607,  655  n.  62  (1980).)  At 
the  same  time,  the  agency’s  technical 
expertise  and  policy-making  authority 
must  be  exercised  within  discemable 
parameters.  The  lockout/tagout  and 
grain  handling  standard  decisions 
sought  from  OSHA  more  clarification  on 
the  agency’s  view  of  the  scope  of  those 
parameters.  In  light  of  those  decisions, 
OSHA  believes  it  w'ould  be  useful  to 
include  in  the  preamble  to  this  safety 
standard  a  statement  of  its  view  of  the 
limits  of  its  safety  rulemaking  authority 
and  to  explain  why  it  is  confident  that 
its  interpretive  views  have  in  the  past 
avoided  regulatory  extremes  and 
continue  to  do  so  in  this  rule. 

Stated  briefly,  the  OSH  Act  requires 
that,  before  promulgating  any 
occupational  safety  standard,  OSHA 
demonstrate  based  on  substantial 
evidence  in  the  record  as  a  whole  that: 
(1)  The  proposed  standard  will 
substantially  reduce  a  significant  risk  of 
material  harm;  (2)  compliance  is 
technologically  feasible  in  the  sense  that 
the  protective  measures  being  required 
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already  exist,  can  be  brought  into 
existence  with  available  technology,  or 
can  be  created  with  technology  that  can 
reasonably  be  developed;  (3) 
compliance  is  economically  feasible  in 
the  sense  that  industry  can  absorb  or 
pass  on  the  costs  without  major 
dislocation  or  threat  of  instability;  and 
(4)  the  standard  is  cost  effective  in  that 
it  employs  the  least  expensive 
protective  measures  capable  of  reducing 
or  eliminating  significant  risk. 
Additionally,  proposed  safety  standards 
must  be  compatible  with  prior  agency 
action,  must  be  responsive  to  significant 
comment  in  the  record,  and,  to  the 
extent  allowed  by  statute,  must  be 
consistent  with  applicable  Executive 
Orders.  These  elements  limit  OSHA’s 
regulatory  discretion  for  safety 
rulemaking  and  provide  a  decision¬ 
making  htmewoik  for  developing  a  rule 
within  their  parameters. 

B.  Congfvss  Concluded  That  OSHA 
Regulations  Are  Necessary  To  Protect 
Workers  From  Occupational  Hazards 
and  That  Employers  Should  Be 
Required  To  Reduce  or  Eliminate 
Significant  Workplace  Health  and 
Safety  Threats 

At  section  2(a)  of  the  OSH  Act  (29 
U.S.C.  651(a)),  Congress  announced  its 
determination  that  occupational  injury 
and  illness  should  be  eliminated  as 
much  as  possible:  "The  Congress  finds 
that  occupational  injury  and  illness 
arising  out  of  work  situations  impose  a 
substantial  burden  upon,  and  are  a 
hindrance  to,  interstate  commerce  in 
terms  of  lost  production,  wage  loss, 
medical  expenses,  and  disability 
compensation  payments.”  Congress 
therefore  declared  “it  to  be  its  purpose 
and  policy  *  *  *  to  assure  so  far  as 
possible  every  working  man  and  woman 
in  the  Nation  safe  *  *  •  working 
conditions  [29  U.S.C.  651(b)l.” 

To  that  end.  Congress  instructed  the 
Secretary  of  Labor  to  adopt  existing 
federal  and  consensus  standards  during 
the  first  two  years  after  the  OSH  Act 
became  effective  and,  in  the  event  of 
conflict  among  any  such  standards,  to 
“promulgate  the  standard  which  assures 
the  greatest  protection  of  the  safety  or 
health  of  the  affected  employees  [29 
U.S.C  65S(a)].”  Congress  also  directed 
the  Secretary  to  set  mandatory 
occupational  safety  standards  [29  U.S.C 
651(b)(3)],  based  on  a  rulemaking  record 
and  substantial  evidence  [29  U.S.C. 
655(bM2)],  that  are  “reasonably 
necessary  or  appropriate  to  provide  safe 
*  *  *  employment  and  places  of 
employment.”  When  promulgating 
permanent  saiety  or  health  standa^s 
that  differ  fi-oin  existing  national 
consensus  standards,  the  Secretary  roust 


explain  “why  the  rule  as  adopted  will 
better  effectuate  the  purposes  (ff'  this  Act 
than  the  national  consensus  standard 
[29  U.S.C  655(b)(8)}.”  Correspondingly, 
every  employer  must  comply  with 
OSHA  standards  and,  in  addition, 

“furnish  to  each  of  his  employees 
employment  and  a  place  of  employment 
which  are  free  from  recognized  hazards 
that  are  causing  or  are  likely  to  cause 
death  or  s^ous  physical  harm  to  his 
employees  [29  U.S.C  654(a)].” 

“Congress  understood  that  the  Act 
would  create  substantial  costs  for 
employers,  yet  intended  to  impose  such 
costs  when  necessary  to  create  a  safe 
and  healthful  working  environment. 
Congress  viewed  the  costs  of  health  and 
safety  as  a  cost  of  doing  business.  *  *  * 
Indeed,  Congress  thou^t  that  the 
financial  costs  of  health  and  safety 
problems  in  the  workplace  were  as  large 
as  or  larger  than  the  financial  costs  of 
eliminating  these  problems  [American 
Textile  Mfrs.  Inst.  Inc.  v.  Donovan,  452 
U.S.  490,  519-522  (1981)  [ATMI); 
emphasis  was  supplied  in  original].” 
■'‘[T]he  fundamental  objective  of  the  Act 
[is]  to  prevent  occupational  deaths  and 
serious  injiiries  [Whirlpool  Corp.  v. 
Marshall.  445  U.S.  1, 11  (1980)].”  “We 
know  the  costs  would  be  put  into 
consumer  goods  but  that  is  the  price  we 
should  pay  for  the  80  million  workers 
in  America  [S.  Rep.  No.  91-1282, 91st 
Cong.,  2d  S^.  (1970);  H.R.  Rep.  No. 
91-1291,  91st  Cong.,  2d  Sess.  (1970), 
reprinted  in  Senate  Committee  on  Labor 
and  Public  Welfare,  Legislative  History 
of  the  Occupational  Safety  and  Health 
Act  of  1970,  (Committee  Print  1971) 
(“Leg.  Hist.”)  at  444  (Senator 
Yarborough)].”  “Of  course,  it  will  cost  a 
little  more  per  item  to  produce  a 
washing  machine.  Those  of  us  who  use 
washing  machines  will  pay  for  the 
increas^  cost,  but  it  is  worth  it.  to  stop 
the  terrible  death  and  injury  rate  in  this 
country  [Id.  at  324;  see  also  510-511, 
517].” 

(T]he  vitality  of  the  Nation’s  economy  will 
be  enhanced  by  the  greater  productivity 
realized  throu^  saved  lives  and  useful  years 
of  labor. 

When  one  man  is  injured  or  disabled  by  an 
industrial  accident  or  disease,  it  is  he  and  his 
family  who  suffer  the  most  immediate  and 
personal  loss.  However,  that  tragic  loss  also 
affects  each  of  us.  As  a  result  of  occupational 
accidents  and  disease,  over  $1.5  billion  in 
wages  is  lost  each  year  [1970  dollarsl,  and  the 
annual  loss  to  the  gross  national  product  is 
estimated  to  be  over  $8  billion.  Vast 
resources  that  could  be  available  for 
productive  use  are  siphoned  off  to  pay 
workmen’s  compensation  and  medical 
expenses.  •  •  * 

Only  through  a  comprehensive  approach 
can  we  hope  to  effect  a  significant  reduction 


in  these  job  death  and  casualty  figures.  [Id. 
at  518-19  (Senator  Cranston)! 

Congress  considered  uniform 
enforcement  crucial  because  it  would 
reduce  or  eliminate  the  disadvantago 
that  a  conscientious  employe  might 
experience  when  inter-industry  or  intra¬ 
industry  competition  is  present. 
Moreover,  “many  employers — 
particularly  smaller  ones — simply 
cannot  make  the  necessary  investment 
in  health  and  safety,  and  survive 
competitively,  unless  all  are  compelled 
to  do  so  [Leg.  Hist,  at  144,  854, 1188, 
1201].” 

Thus,  the  statutory  text  and  legislative 
history  make  clear  that  Congress 
conclusively  determined  that  OSHA 
regulation  is  necessary  to  protect 
workers  from  occupational  hazards  and 
that  employers  should  be  required  to 
reduce  or  eliminate  significant 
woikplace  health  and  safety  threats. 

C.  As  Construed  by  the  Courts  and  by 
OSHA,  the  OSH  Act  Sets  a  Threshold 
and  a  Ceiling  for  Safety  Rulemaking 
That  Provide  Clear  and  Reasonable 
Parameters  for  Agency  Action 

OSHA  has  long  followed  the  teaching 
that  section  3(8)  of  the  OSH  Act  requires 
that,  before  it  promulgates  “any 
permanent  health  or  safety  standard,  [it 
must]  make  a  threshold  finding  that  a 
place  of  emplojmnent  is  unsafe^in  the 
sense  that  significant  risks  are  present 
and  can  be  eliminated  or  lessened  by  a 
change  in  practices  [Industrial  Union 
Dep’t,  AFL-CIO  v.  American  Petroleum 
Inst.,  448  U.S.  607,  642  (1980) 

(plurality)  [Benzene);  emphasis  was 
supplied  in  original].”  When,  as 
frequently  happens  in  safety 
rulemaking,  OSHA  promulgates 
standards  that  differ,  from  existing 
national  consensus  standards,  it  must 
explain  “why  the  rule  as  adopted  will 
better  effectuate  the  purposes  of  this  Act 
than  the  national  consensus  standard 
[29  U.S.C.  655(b)(8)].”  Thus,  national 
consensus  and  existing  federal 
standards  that  Congress  instructed 
OSHA  to  adopt  summarily  within  two 
years  of  the  OSH  Act’s  inception 
provide  reference  points  concerning  the 
least  an  OSHA  standard  should  achieve 
(29  U.S.C.  655(a)).  As  a  result,  OSHA  is 
precluded  from  regulating  insignificant 
safety  risks  or  from  issuing  safety 
standards  that  do  not  at  least  lessen  risk 
in  a  significant  way. 

The  OSH  Act  also  limits  OSHA’s 
discretion  to  issue  overly  burdensome 
rules,  as  the  agency  also  has  long 
recognized  that  “any  standard  that  was 
not  economically  or  technologically 
feasible  would  a  fortiori  not  Ira 
‘reasonably  necessary  or  appropriate’ 
under  the  Act.  See  Industrial  Union 
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Dep't  V.  Hodgson  (499  F.2d  467,  478 
(D.C.  Cir.  1974)1  (‘Congress  does  not 
appear  to  have  intended  to  protect 
employees  by  putting  their  employers 
out  of  business.’)  {American  Textile 
Mfrs.  Inst  Inc.,  452  U.S.  at  513  n.  31  (a 
standard  is  economically  feasible  even  if 
it  portends  ‘disaster  for  some  marginal 
firms,’  but  it  is  economically  infeasible 
if  it  ‘threatenls]  massive  dislocation  to, 
or  imperilts]  the  existence  of,’  the 
industry)].” 

By  stating  the  test  in  terms  of  “threat” 
and  “peril,”  the  Supreme  Court  made 
clear  in  ATMI  that  economic 
infeasibility  begins  short  of  industry¬ 
wide  bankruptcy.  OSHA  itself  has 
placed  the  line  considerably  below  this 
level.  (See  for  example,  AT^.  452  U.S. 
at  527  n.  50;  43  FR  27,360  (June  23. 

1978).  Proposed  200  pg/m^  PEL  for 
cotton  dust  did  not  raise  serious 
possibility  of  industry-wide  bankruptcy, 
but  impact  on  weaving  sector  would  be 
severe,  possibly  requiring 
reconstruction  of  90  percent  of  all 
weave  rooms.  OSHA  concluded  that  the 
200  pg/m^  level  was  not  feasible  for 
weaving  and  that  750  pg/m®  was  all  that 
could  reasonably  be  required).  See  also 
54  FR  29,245-246  (July  11. 1989); 
American  Iron  &  Steel  Institute,  939 
F.2d  at  1003.  OSHA  raised  the 
engineering  control  level  for  lead  in 
small  nonferrous  foundries  to  avoid  the 
possibility  of  bankruptcy  for  about  half 
of  small  foundries  even  though  the 
industry  as  a  whole  could  have  survived 
the  loss  of  small  firms.  Although  the 
cotton  dust  and  lead  rulemakings 
involved  health  standards,  the  economic 
feasibility  ceiling  established  therein 
applies  equally  to  safety  standards. 
Indeed,  because  feasibility  is  a 
necessary  element  of  a  “reasonably 
necessary  or  appropriate”  standard,  this 
ceiling  boundary  is  the  same  for  health 
and  safety  rulemaking  since  it  comes 
from  section  3(8),  which  governs  all 
permanent  OSHA  standards. 

All  OSHA  standards  must  also  be 
cost-effective  in  the  sense  that  the 
protective  measures  being  required  must 
be  the  least  expensive  measures  capable 
of  achieving  the  desired  end  (ATMI,  at 
514  n.  32;  Building  and  Constr.  Trades 
Dep’t  AFL-CIO\.  Brock.  838  F.2d  1258, 
1269  (D.C.  Cir.  1988)).  OSHA  gives 
additional  consideration  to  financial 
impact  in  setting  the  period  of  time  that 
should  be  allowed  for  compliance, 
allowing  as  much  as  ten  years  for 
compliance  phase-in.  (See  United 
Steelworkers  of  Am.  v.  Marshall,  647 
F.2d  1189, 1278  (D.C.  Cir.  1980),  cert, 
denied,  453  U.S.  913  (1981).) 
Additionally,  OSHA’s  enforcement 
policy  takes  account  of  financial 
hardship  on  an  individualized  ba.sis. 


OSHA’s'Field  Operations  Manual 
provides  that,  b^ed  on  an  employer’s 
economic  situation,  OSHA  may  extend 
the  period  within  which  a  violation 
must  be  corrected  after  issuance  of  a 
citation  (CPL.  2.45B,  Chapter  III, 
paragraph  E6d(3)(a),  Dec.  31, 1990). 

To  reach  the  necessary  findings  and 
conclusions  that  a  safety  standard 
substantially  reduces  a  significant  risk 
of  harm,  is  both  technologically  and 
economically  feasible,  and  is  cost 
effective,  OSHA  must  conduct 
rulemaking  in  accord  with  the 
requirements  of  section  6  of  the  OSH 
Act.  The  regulatory  proceeding  allow's  it 
to  determine  the  qualitative  and,  if 
possible,  the  quantitative  nature  of  the 
risk  with  and  without  regulation,  the 
technological  feasibility.of  compliance, 
the  availability  of  capital  to  the  industry 
and  the  extent  to  which  that  capital  is 
required  for  other  purposes,  the 
industry’s  profit  history,  the  industry’s 
ability  to  absorb  costs  or  pass  them  on 
to  the  consumer,  the  impact  of  higher 
costs  on  demand,  and  the  impact  on 
competition  with  substitutes  and 
imports.  (See  ATMI  at  2501-2503; 
American  Iron  &  Steel  Institute 
generally.)  Section  6(f)  of  the  OSH  Act 
further  provides  that,  if  the  validity  of 
a  standard  is  challenged,  OSHA  must 
support  its  conclusions  with 
“substantial  evidence  in  the  record 
considered  as  a  whole,”  a  standard  that 
courts  have  determined  requires  fairly 
close  scrutiny  of  agency  action  and  the 
explanation  of  that  action.  (See 
Steelworkers,  647  F.2d  at  1206-1207.) 

OSHA’s  powers  are  further 
circumscribed  by  the  independent 
Occupational  Safety  and  Health  Review 
Commission,  w'hich  provides  a  neutral 
forum  for  employer  contests  of  citations 
issued  by  OSHA  for  noncompliance 
with  health  and  safety  standards  (29 
U.S.C.  659-661;  noted  as  an  additional 
constraint  in  Benzene  at  652  n.  59). 
OSHA  must  also  respond  rationally  to 
similarities  and  differences  among 
industries  or  industry  sectors.  (See 
Building  and  Constr.  Trades  Dep’t.  AFL- 
CIO  V.  Brock.  838  F.2d  1258, 1272-73 
(D.C.  Cir.  1988).) 

OSHA  safety  rulemaking  is  thus 
constrained  first  by  the  need  to 
demonstrate  that  the  standard  will 
substantially  reduce  a  significant  risk  of 
material  harm,  and  then  by  the 
requirement  that  compliance  is 
technologically  capable  of  being  done 
and  not  so  expensive  as  to  threaten 
economic  instability  or  dislocation  for 
the  industry.  Within  these  parameters, 
further  constraints  such  as  the  need  to 
find  cost-effective  measures  and  to 
respond  rationally  to  all  meaningful 


comment  militate  against  regulatory 
extremes. 

D.  The  Logging  Operations  Standard 
Complies  With  the  Statutory  Criteria 
Described  Above  and  Is  Not  Subject  to 
the  Additional  Constraints  Applicable 
to  Section  6(b)(5)  Standards 

Standards  which  regulate  hazards  that 
are  frequently  undetectable  because 
they  are  su'otle  or  develop  slowly  or 
after  long  latency  periods,  are  fr^uently 
referred  to  as  “health”  standards. 
Standards  that  regulate  hazards,  hke 
explosions  or  electrocution,  that  cause 
immediately  noticeable  physical  harm, 
are  called  “safety”  standards.  (See 
National  Grain  &  Feed  Ass’n  v.  OSHA 
(NGFA II).  866  F.2d  717,  731,  733  (5th 
Cir.  1989).  As  noted  above,  section  3(8) 
provides  that  all  OSHA  standards  must 
be  “reasonably  necessary  or 
appropriate.”  In  addition,  section  6(b)(5) 
requires  that  OSHA  set  health  standards 
which  limit  significant  risk  “to  the 
extent  feasible.”  OSHA  has  determined 
that  the  revised  PPE  standard  is  a  safety 
standard,  because  the  revised  PPE 
standard  addresses  hazards,  such  as 
molten  metal,  falling  objects  and 
electricity,  that  are  immediately 
dangerous  to  life  or  health,  not  the 
longer  term,  less  obvious  hazards 
subject  to  section  6(b)(5). 

The  OSH  Act  and  its  legislative 
history  clearly  indicate  that  Congress 
intended  for  OSHA  to  distinguish 
between  safety  standards  and  health 
standards.  For  example  in  section 
2(b)(6)  of  the  OSH  Act,  Congress 
declared  that  the  goal  of  assuring  safe 
and  healthful  working  conditions  and 
preserving  human  resources  would  be 
achieved,  in  part: 

*  *  *  by  exploring  ways  to  discover  latent 
diseases,  establishing  causal  connections 
between  diseases  and  work  in  environmental 
conditions,  and  conducting  other  research 
relating  to  health  problems,  in  recognition  of 
the  fact  that  occupational  health  standards 
present  problems  often  different  from  those 
involved  in  occupational  safety. 

The  legislative  history  makes  this 
distinction  even  clearer: 

[The  Secretary]  should  take  into  account 
that  anyone  working  in  toxic  agents  and 
'  physical  agents  which  might  be  harmful  may 
be  subjected  to  such  conditions  for  the  rest 
of  his  working  life,  so  that  we  can  get  at 
something  which  might  not  be  toxic  now,  if 
he  works  in  it  a  short  time,  hut  if  he  works 
in  it  the  rest  of  his  life  might  be  very 
dangerous;  and  we  want  to  make  sure  that 
such  things  are  taken  into  consideration  in 
establishing  standards.  [Leg.  Hist,  at  502-50.1 
(Sen.  Dominick),  quoted  in  Benzene  at  648- 
49) 

Additionally,  Representative  Daniels 
distinguished  between  “insidious  ‘silent 
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killers’  such  as  toxic  fumes,  bases,  acids, 
and  chemicals”  and  “violent  physical 
injiuy  causing  immediate  visible 
physical  harm”  [Leg.  Hist,  at  1003),  and 
Representative  Udall  contrasted 
insidious  hazards  like  carcinogens  with 
“the  more  visible  and  well-known 
question  of  industrial  accidents  and  on- 
the-job  injury”  [Leg.  Hist,  at  1004).  (See 
also,  for  example,  S.  Rep.  No.  1282,  91st 
Cong.,  2d  Sess  2-3  (1970),  U.S.  Code 
Cong.  &  Admin.  News  1970,  pp.  5177, 
5179,  reprinted  in  Leg.  Hist,  at  142-43, 
discussing  1967  Surgeon  General  study 
that  found  that  65  percent  of  employees 
in  industrial  plants  “were  potentially 
exposed  to  harmful  physical  agents, 
such  as  severe  noise  or  vibration,  or  to 
toxic  materials”;  Leg.  Hist,  at  412;  id.  at 
446;  id.  at  516;  id.  at  845;  International 
Union,  UAW  at  1315.) 

In  reviewing  OSHA  rulemaking 
activity,  the  Supreme  Court  has  held 
that  section  6(b)(5)  requires  OSHA  to  set 
“the  most  protective  standard  consistent 
with  feasibility”  (Benzene  at  643  n.  48). 
As  Justice  Stevens  observed: 

The  reason  that  Congress  drafted  a  special 
section  for  these  substances  •  •  •  was 
because  Congress  recognized  that  there  were 
special  problems  in  regulating  health  risks  as 
opposed  to  safety  risks.  In  the  latter  case,  the 
risks  are  generally  immediate  and  obvious, 
while  in  the  former,  the  risks  may  not  be 
evident  until  a  worker  has  been  exposed  for 
long  periods  of  time  to  particular  substances. 
[Benzene,  at  649  n.  54.) 

Challenges  to  the  grain  dust  and 
lockout/ tagout  standards  included 
assertions  that  grain  dust  in  explosive 
quantities  and  uncontrolled  energy 
releases  that  could  expose  employees  to 
crushing,  cutting,  burning  or  explosion 
hazards  were  harmful  physical  agents  so 
that  OSHA  was  required  to  apply  the 
criteria  of  section  6(b)(5)  when 
determining  how  to  protect  employees 
from  those  hazards.  Reviewing  courts 
have  uniformly  rejected  such  assertions. 
For  example,  the  Court  in  International 
Union,  UAWv.  OSHA,  938  F.2d  1310 
(D.C.  Cir.  1991)  rejected  the  view  that 
section  6(b)(5)  provided  the  statutory 
criteria  for  regulation  of  uncontrolled 
energy,  holding  that  such  a  “reading 
would  obliterate  a  distinction  that 
Congress  drew  between  ‘health’  and 
‘safety’  risks.”  The  Court  also  noted  that 
the  language  of  the  OSH  Act  and  the 
legislative  history  supported  the  OSHA 
position  [International  Union,  UAW  at 
1314).  Additionally,  the  Court  stated: 
“We  accord  considerable  weight  to  an 
agency’s  construction  of  a  statutory 
scheme  it  is  entrusted  to  administer, 
rejecting  it  only  if  unreasonable” 
[International  Union,  UAW  at  1313, 
citing  Chevron  U.S.A.,  Inc.  v.  NRDC, 

467  U.S.  837,  843  (1984)). 


The  Court  reviewing  the  grain  dust 
standard  also  deferred  to  OSHA’s 
reasonable  view  that  the  Agency  was 
not  subject  to  the  feasibility  mandate  of 
section  6(b)(5)  in  regulating  explosive 
quantities  of  grain  dust  [National  Grain 
&  Feed  Association  v.  OSHA  (NGFA II), 
866  F.2d  717,  733  (5th  Cir.  1989)).  It 
therefore  applied  the  criteria  of  section 
3(8),  requiring  the  Agency  to  establish 
that  the  standard  is  “reasonably 
necessary  or  appropriate”  to  protect 
employee  safety. 

As  explained  in  Section  III,  Basis  for 
Agency  Action,  and  Section  V, 

Summary  and  Explanation  of  the 
Standard,  and  Section  VI,  Summary  of 
the  Final  Regulatory  Impact  Analysis 
and  Regulatory  Flexibility  Analysis,  of 
this  preamble,  OSHA  has  determined 
that  logging  operations  pose  significant 
risks  to  employees  (158  fatalities,  6,798 
lost  workday  injuries,  and  3,770  nonlost 
workday  injuries  each  year).  The 
Agency  estimates  that  compliance  with 
the  logging  operations  standard  will  cost 
$12.8  million  annually  and  will  reduce 
the  risk  of  the  hazards  encountered 
during  logging  operations  (i.e..  Ill 
fatalities,  4,759  lost  workday  injuries, 
and  2,639  nonlost  workday  injuries). 
This  constitutes  a  substantial  reduction 
of  significant  risk  of  material  harm  to 
the  72,100  logging  industry  employees 
affected.  The  Agency  believes  that 
compliance  is  technologically  feasible 
because  the  rulemaking  record  indicates 
that  the  hazard  control  measures 
required  by  the  standard  have  already 
been  implemented,  to  some  extent,  for 
all  the  logging  operations  covered  by  the 
standard.  Additionally,  OSHA  believes 
that  compliance  is  economically 
feasible,  because,  as  documented  by  the 
Regulatory  Impact  Analysis,  all 
regulated  sectors  can  readily  absorb  or 
pass  on  compliance  costs  and  economic 
benefits  will  exceed  compliance  costs. 

As  detailed  in  Section  V,  Summary 
and  Explanation  of  the  Standard,  and  in 
Section  \T,  Summary  of  the  Final 
Regulatory  Impact  Analysis  and 
Regulatory  Flexibility  Analysis,  the 
standard’s  costs,  benefits,  and 
compliance  requirements  are  reasonable 
and  consistent  with  those  of  other 
OSHA  safety  standards,  such  as  PPE 
($52.4  million  annual  cost  of 
compliance  and  will  prevent  4  fatalities 
and  102,000  injuries  annually)  and 
Grain  Handling  ($5.9  to  33.4  million 
annual  cost  of  compliance  and  will 
prevent  18  fatalities  and  394  injuries 
annually)  [Cf.,  59  FR  16359,  April  6, 
1994). 

OSHA  assessed  employee  risk  by 
evaluating  exposure  to  hazards  in  the 
logging  industry.  The  Regulatory 
Flexibility  Assessment,  Section  VI 


above,  presents  OSHA’s  estimate  of  the 
costs  and  benefits  of  the  revised  logging 
standard. 

OSHA  has  considered  and  responded 
to  all  substantive  comments  regarding 
the  proposed  logging  standard  on  their 
merits  in  Section  IV,  Major  Issues,  and 
Section  V,  Summary  and  Explanation  of 
the  Standard,  earlier  in  this  preamble.  In 
particular,  OSHA  evaluated  all 
suggested  changes  to  the  proposed  rule 
in  terms  of  their  impact  on  worker 
safety,  their  feasibility,  their  cost 
effectiveness,  and  their  consonance  with 
the  OSH  Act. 

IX.  Recordkeeping 

This  final  rule  does  not  contain  any 
recordkeeping  requirements. 

X.  Federalism 

This  standard  has  been  reviewed  in 
accordance  with  Executive  Order  12612, 
52  FR  41685  (October  30, 1987), 
regarding  Federalism.  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  State 
policy  options,  consult  with  States  prior 
to  taldng  any  actions  that  would  restrict 
State  policy  options,  and  take  such 
actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
Congressional  intent  for  the  agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act),  expresses 
Congress’  clear  intent  to  preempt  State 
laws  relating  to  issues  with  respect  to 
which  Federal  OSHA  has  promulgated 
occupational  safety  or  health  standards. 
Under  the  OSH  Act  a  State  can  avoid 
preemption  only  if  it  submits,  and 
obtains  Federal  approval  of,  a  plan  for 
the  development  of  such  standards  and 
their  enforcement.  Occupational  safety 
and  health  standards  developed  by  such 
Plan-States  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  the  Federal  standards. 

The  logging  standard  is  drafted  so  that 
loggers  in  every  State  would  be 
protected  by  general,  performance- 
oriented  standards.  To  the  extent  that 
there  are  State  or  regional  peculiarities 
caused  by  the  types  of  timber  to  be 
logged,  the  terrain,  the  climate  or  other 
factors.  States  with  occupational  safety 
and  health  plans  approved  under 
Section  18  of  the  OSH  Act  would  be 
able  to  develop  their  own  State 
standards  to  deal  with  any  special 
problems.  Moreover,  the  performance 
nature  of  this  proposed  standard,  of  and 
by  itself,  allows  for  flexibility  by  States 
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and  loggers  to  provide  as  much  safety  as 
possible  using  varying  methods 
consonant  with  conditions  in  each 
State. 

In  short,  there  is  a  clear  national 
problem  related  to  occupational  safety 
and  health  in  the  logging  industry. 

While  the  individual  States,  if  all  acted, 
might  be  able  collectively  to  deal  with 
the  safety  problems  involved,  most  have 
not  elec^  to  do  so  in  the  twenty-four 
years  since  the  enactment  of  the  OSH 
Act.  Those  States  which  have  elected  to 
participate  under  Section  18  of  the  OSH 
Act  would  not  be  preempted  by  this 
standard  and  would  be  able  to  deal  with 
special,  local  conditions  within  the 
framework  provided  by  this 
performance-oriented  standard  while  ' 
ensuring  that  their  standards  are  at  least 
as  effective  as  the  Federal  standard. 

State  comments  are  invited  on  this 
proposal  and  will  be  fully  considered 
prior  to  promulgation  of  a  Final  rule. 

XI.  State  Plan  Standards 

The  25  States  with  their  own  OSHA 
approved  occupational  safety  and  health 
plans  must  adopt  a  comparable  standard 
within  six  months  of  the  publication 
date  of  the  final  standard.  These  States 
are:  Alaska.  Arizona,  California, 
Connecticut  (for  State  and  local 
government  employees  only),  Hawaii, 
Indiana,  Iowa,  Kentucky,  Marjdand, 
Michigan.  Minnasota,  Nevada,  New 
Mexico.  New  York  (for  State  and  local 
government  employees  only),  North 
Carolina,  Oregon,  Puerto  Rico,  South 
Carolina.  Tennessee,  Utah,  Vermont, 
Virginia,  Virgin  Islands,  Washington, 
and  Wyoming.  Until  such  time  as  a 
State  standard  is  promulgated.  Federal 
OSHA  will  provide  interim  enforcement 
assistance,  as  appropriate,  in  these 
States. 

List  of  Subjects 
29CFRPart  1910 

Chain  saw.  Forestry,  Harvesting, 
Incorporation  by  reference.  Logging, 
Occupational  safety  and  health, 
Pulpwood  timber.  Safety,  Training. 

29CFRPaTt  1926 

Agriculture.  Migrant  labor. 
Occupational  safety  and  health. 

XII.  Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

Accordingly,  pursuant  to  sections  4, 
d,  and  8  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653, 655, 
657),  Secretary  of  Labor’s  Order  No.  1- 


90  (55  FR  9033),  and  29  CFR  part  1911r 
29  CFR  parts  1910  and  1928  are 
amended  as  set  forth  below. 

Signed  at  Washington,  DC,  this  4th  day  of 
October  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

PART  191&-{AMENDED] 

Subpart  R — Special  industries 

1.  The  authority  citation  for  subpart  R 
of  part  1910  is  revised  to  read  as 
follows: 

Authority:  Secs.  4, 6,  8,  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C  653, 
655, 657);  Secretary  of  Labor’s  Order  Nos. 
12-71  (36  FR  8754),  8-76  (41  FR  25059),  9- 
83  (48  FR  35736)  or  1-90  (55  FR  9033),  as 
applicable. 

Sections  1910.261, 1910.262, 1910.265, 
1910.266, 1910.267, 1910.268, 1910.272, 
1910.274,  and  1910.275  also  issued  under  29 
CFR  part  1911. 

Section  1910.272  also  issued  under  5 
U.S.C  553. 

2.  Section  1910.266  is  revised  to  read 
as  follows: 

§  1910.266  Logging  operations. 

(a)  Table  of  contents. 

This  paragraph  contains  tiie  list  of 
paragraphs  and  app>endices  contained  in 
this  section. 

a.  Table  of  contents 

b.  Scope  and  application 

c.  Definitions 

d.  General  requirements 

1.  Personal  protective  equipment 

2.  First-aid  kits 

3.  Seat  belts 

4.  Fire  extinguishers 

5.  Environmental  conditions 

6.  Work  areas 

7.  Signaling  and  signal  equipment 

8.  Overhead  electric  lines 

9.  Flammable  and  combustible  liquids 

10.  Explosives  and  blasting  agents 

e.  Hand  and  portable  powered  tools 

1.  General  requirements 

2.  Chain  saws 

f.  Machines 

1.  General  requirements 

2.  Machine  operation 

3.  Protective  structures 

4.  Overhead  guards 

5.  Machine  access 

6.  Exhaust  systems 

7.  Brakes 

8.  Guarding 

g.  Vehicles 

h.  Tree  harvestiug 

1.  General  requirements 

2.  Manual  felling 

3.  Bucking  and  limbing 

4.  Chipping 

5.  Yarding 

6.  Loading  and  unloading 

7.  Transport 

8.  Storage 

i.  Training 

j.  Effective  date 


k.  Appendices 

Appendix  A — Minimum  First-aid  Supplies 
Appendix  B — Minimum  First-aid  Training 

Appendix  C — Corresponding  ISO 
Agreements 

(b)  Scope  and  application. 

(1)  This  standard  establishes  safety 
practices,  means,  methods  and 
operations  for  all  types  of  logging, 
regardless  of  the  end  use  of  the  wood. 
These  types  of  logging  include,  but  are 
not  limited  to,  pulpwood  and  timber 
harvesting  and  the  logging  of  sawlogs, 
veneer  bolts,  poles,  pilings  and  other 
forest  products.  *0118  standard  does  not 
cover  the  construction  or  use  of  cable 
yarding  systems. 

(2)  tW  standard  applies  to  all  logging 
operations  as  defined  by  this  section. 

(3)  Hazards  and  working  conditions 
not  specifically  addressed  by  this 
section  are  covered  by  other  applicable 
sections  of  Part  1910. 

(c)  Definitions  applicable  to  this 
section. 

Arch.  An  open-firamed  trailer  or  built- 
up  framework  used  to  suspend  the 
leading  ends  of  trees  or  logs  when  they 
are  skidded. 

Backcut  (felling  cut).  The  final  cut  in 
a  felling  operation. 

Ballistic  nylon.  A  nylon  fabric  of  high 
tensile  properties  designed  to  provide 
protection  from  lacerations. 

Buck.  To  cut  a  felled  tree  into  logs. 

Butt.  The  bottom  of  the  felled  part  of 
a  tree. 

Cable  yarding.  The  movement  of 
felled  trees  or  logs  from  the  area  where 
they  are  felled  to  the  landing  on  a 
system  composed  of  a  cable  suspended 
from  spars  and/or  towers.  The  trees  or 
logs  may  be  either  dragged  across  the 
ground  on  the  cable  or  carried  while 
suspended  from  the  cable. 

Chock.  A  block,  often  wedge  shaped, 
which  is  used  to  prevent  movement; 
e.g.,  a  log  from  rolling,  a  wheel  from 
turning. 

Choker.  A  sling  used  to  encircle  the 
end  of  a  log  for  yarding.  One  end  is 
passed  around  the  load,  then  through  a 
loop  eye.  end  Htting  or  other  device  at 
the  other  end  of  the  sling.  The  end  that 
passed  through  the  end  fitting  or  other 
device  is  then  hooked  to  the  lifting  or 
pulling  machine. 

Danger  tree.  A  standing  tree  that 
presents  a  hazard  to  employees  due  to 
conditions  such  as,  but  not  limited  to. 
deterioration  or  physical  damage  to  the 
root  system,  trunk,  stem  or  limbs,  and 
the  direction  and  lean  of  the  tree. 

Debark.  To  remove  bark  from  trees  or 
logs. 

Deck.  A  stack  of  trees  or  logs. 

Designated  person.  An  employee  who 
has  the  requisite  knowledge,  training 
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and  experience  to  perform  specific 
duties. 

Domino  felling.  The  partial  cutting  of 
multiple  trees  which  are  left  standing 
and  then  pushed  over  with  a  pusher 
tree. 

Fell  (fall).  To  cut  down  trees. 

Feller  (faller).  An  employee  who  fells 
trees. 

Grounded.  The  placement  of  a 
component  of  a  machine  on  the  ground 
or  on  a  device  where  it  is  firmly 
supported. 

Guarded.  Covered,  shielded,  fenced, 
enclosed,  or  otherwise  protected  hy 
means  of  suitable  enclosures,  covers, 
casings,  shields,  troughs,  railings, 
screens,  mats,  or  platforms,  or  by 
location,  to  prevent  injury. 

Health  care  provider.  A  health  care 
practitioner  operating  with  the  scope  of 
his/her  license,  certificate,  registration 
or  legally  authorized  practice. 

Landing.  Any  place  where  logs  are 
laid  after  being  yarded,  and  before 
transport  from  the  work  site. 

Limbing.  To  cut  branches  off  felled 
trees. 

Lodged  tree  (hung  tree).  A  tree  leaning 
against  another  tree  or  object  which 
prevents  it  from  falling  to  the  ground. 

Log.  A  segment  sawed  or  split  from  a 
felled  tree,  such  as,  but  not  limited  to, 
a  section,  bolt,  or  tree  length. 

Logging  operations.  Operations 
associated  with  felling  and  moving  trees 
and  logs  from  the  stump  to  the  point  of 
delivery,  such  as,  but  not  limited  to, 
marking,  felling,  bucking,  limbing, 
debarking,  chipping,  yarding,  loading, 
unloading,  storing,  and  transporting 
machines,  equipment  and  personnel 
from  one  site  to  another. 

Machine.  A  piece  of  stationary  or 
mobile  equipment  having  a  self- 
contained  powerplant,  that  is  operated 
off-road  and  used  for  the  movement  of 
material.  Machines  include  but  are  not 
limited  to  tractors,  skidders,  front-end 
loaders,  scrapers,  graders,  bulldozers, 
swing  yarders,  log  stackers  and 
mechanical  felling  devices,  such  as  tree 
shears  and  feller-bunchers. 

Rated  capacity.  The  maximum  load  a 
system,  vehicle,  machine  or  piece  of 
equipment  was  designed  by  the 
manufacturer  to  handle. 

Root  wad.  The  ball  of  a  tree  root  and 
dirt  that  is  pulled  from  the  ground  when 
a  tree  is  uprooted. 

Serviceable  condition.  A  state  or 
ability  of  a  tool,  machine,  vehicle  or 
other  device  to  operate  as  it  was 
intended  by  the  manufacturer  to 
operate. 

Skidding.  The  yarding  of  trees  or  logs 
by  pulling  or  towing  them  across  the 
ground. 

Slope  (grade).  The  increase  or 
decrease  in  altitude  over  a  horizontal 


distance  expressed  as  a  percentage.  For 
example,  a  change  of  altitude  of  20  feet 
(6  m)  over  a  horizontal  distance  of  100 
feet  (30  m)  is  expressed  as  a  20  percent 
slope. 

Snag.  Any  standing  dead  tree  or 
portion  thereof. 

Spring  pole.  A  tree,  segment  of  a  tree, 
limb,  or  sapling  which  is  under  stress  or 
tension  due  to  the  pressure  or  weight  of 
another  object. 

Tie  down.  Chain,  cable,  steel  strips  or 
fiber  webbing  and  binders  attached  to  a 
truck,  trailer  or  other  conveyance  as  a 
means  to  secure  loads  and  to  prevent 
them  from  shifting  or  moving  when  they 
are  being  transported. 

Undercut.  A  notch  cut  in  a  tree  to 
guide  the  direction  of  the  tree  fall  and 
to  prevent  splitting  or  kickback. 

Vehicle.  A  car,  bus,  truck,  trailer  or 
semi-trailer  that  is  used  for 
transportation  of  employees  or 
movement  of  material. 

Winching.  The  winding  of  cable  or 
rope  onto  a  spool  or  drum. 

Yarding.  The  movement  of  logs  from 
the  place  they  are  felled  to  a  landing. 

(d)  General  requirements.  (1)  Personal 
protective  equipment,  (i)  The  employer 
shall  assure  that  personal  protective 
equipment,  including  any  personal 
protective  equipment  provided  by  an 
employee,  is  maintained  in  a  serviceable 
condition. 

(ii)  The  employer  shall  assure  that 
personal  protective  equipment, 
including  any  personal ’protective 
equipment  provided  by  an  employee,  is 
inspected  before  initial  use  during  each 
workshift.  Defects  or  damage  shall  be 
repaired  or  the  imserviceable  personal 
protective  equipment  shall  be  replaced 
before  work  is  commenced. 

(iii)  The  employer  shall  provide,  at  no 
cost  to  the  employee,  and  assure  that 
each  employee  handling  wire  rope 
wears  cotton  gloves  or  other  hand 
protection  which  the  employer 
demonstrates  provides  equivalent 
protection. 

(iv)  The  employer  shall  provide,  at  no 
cost  to  the  employee,  and  assure  that 
each  employee  who  operates  a  chain 
saw  wears  ballistic  nylon  leg  protection 
or  other  leg  protection  the  employer 
demonstrates  provides  equivalent 
protection.  The  leg  protection  shall 
cover  the  full  length  of  the  thigh  to  the 
top  of  the  boot  on  each  leg  to  protect 
against  contact  with  a  moving  chain 
saw.  Exception:  This  requirement  does 
not  apply  when  an  employee  is  working 
as  a  climber  if  the  employer 
demonstrates  that  a  greater  hazard  is 
posed  by  wearing  leg  protection  in  the 
particular  situation,  or  when  an 
employee  is  working  from  a  vehicular 
mounted  elevating  and  rotating  work 


platform  meeting  the  requirements  of  29 
CFR  1910.68. 

(v)  The  employer  shall  assure  that 
each  employee  shall  wears  foot 
protection,  such  as  heavy-duty  lo’gging 
boots,  that  are  waterproof  or  water 
repellant,  cover  and  provide  support  to 
the  ankle,  and  protect  the  employee 
from  penetration  by  chain  saws.  Sharp, 
calk-soled  boots  or  other  slip-resistant 
type  boots  may  be  worn  where  the 
employer  demonstrates  that  they  are 
necessary  for  the  employee’s  job,  the 
terrain,  the  timber  type,  and  the  weather 
conditions,  provided  that  foot 
protection  otherwise  required  by  this 
paragraph  is  met. 

(vi)  Tne  employer  shall  provide,  at  no 
cost  to  the  employee,  and  assure  that 
each  employee  who  works  in  an  area 
where  there  is  potential  for  head  injury 
from  falling  or  flying  objects  wears  head 
protection  meeting  the  requirements  of 
subpart  I  of  Part  1910. 

(vii)  The  employer  shall  provide,  at 
no  cost  to  the  employee,  and  assure  that 
each  employee  who  works  in  an  area 
there  is  a  potential  for  injury  due  to 
falling  or  flying  objects  wears  eye  and 
face  protection  meeting  the 
requirements  of  subpart  I  of  Part  1910. 
Logger-type  mesh  screens  may  be  worn 
where  the  employer  demonstrates  that 
they  provide  equivalent  protection. 

(2)  First-aid  kits,  (i)  The  employer 
shall  provide  first-aid  kits  at  each  work 
site  where  felling  is  being  conducted,  at 
each  landing,  and  on  each  employee 
transport  vehicle.  The  number  of  first- 
aid  kits  and  the  content  of  each  kit  shall 
reflect  the  degree  of  isolation,  the 
number  of  employees,  and  the  hazards 
reasonably  anticipated  at  the  work  site. 

(ii)  At  a  minimum,  each  first-aid  kit 
shall  contain  the  items  listed  in 
Appendix  A  at  all  times. 

(iii)  The  number  and  content  of  first- 
aid  kits  shall  be  reviewed  and  approved 
at  least  annually  by  a  health  care 
provider. 

(iv)  The  employer  shall  maintain  the 
contents  of  each  first-aid  kit  in  a 
serviceable  condition. 

(3)  Seat  belts.  For  each  vehicle  or 
machine  (equipped  with  ROPS/FOPS  or 
overhead  guards),  including  any  vehicle 
or  machine  provided  by  an  employee, 
the  employer  shall  assure: 

(i)  That  a  seat  belt  is  provided  for  each 
vehicle  or  machine  operator; 

(ii)  That  each  employee  uses  the 
available  seat  belt  while  the  vehicle  or 
machine  is  being  operated; 

(iii)  That  each  employee  securely  and 
tightly  fastens  the  seat  belt  to  restrain 
the  employee  within  the  vehicle  or 
machine  cab; 

(iv)  That  each  machine  seat  belt  meets 
the  requirements  of  the  Society  of 
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Automotive  Engineers  Standard  SAE 
J386,  June  1985,  “Operator  Restraint 
Systems  for  Off-Road  Work  Machines.” 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  Society  of 
Automotive  Engineers,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096.  Copies  may  be  inspected  at  the 
Docket  Office,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue  NW., 
room  N2625,  Washington,  DC  20210,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

(v)  That  seat  belts  are  not  removed 
from  any  vehicle  or  machine.  The 
employer  shall  replace  each  seat  belt 
which  has  been  removed  from  any 
vehicle  or  machine  that  was  equipped 
with  seat  belts  at  the  time  of 
manufacture;  and 

(vi)  That  each  seat  belt  is  maintained 
in  a  serviceable  condition. 

(4)  Fire  extinguishers.  The  employer 
shall  provide  and  maintain  portable  fire 
extinguishers  on  each  machine  and 
vehicle  in  accordance  with  the 
reouirements  of  subpart  L  of  Part  1910. 

(5)  Environmental  conditions.  All 
work  shall  terminate  and  each  employee 
shall  move  to  a  place  of  safety  when 
environmental  conditions,  such  as  but 
not  limited  to,  electrical  storms,  high 
winds,  heavy  rain  or  snow,  extreme 
cold,  dense  fog,  fires,  mudslides,  and 
darkness,  may  endanger  an  employee  in 
the  performance  of  their  job. 

(6)  Work  areas,  (i)  Employees  shall  be 
spaced  and  the  duties  of  each  employee 
shall  be  organized  so  the  actions  of  one 
employee  will  not  create  a  hazard  for 
any  other  employee. 

(ii)  Work  areas  shall  be  assigned  so 
that  trees  cannot  fall  into  an  adjacent 
occupied  work  area.  The  distance 
between  adjacent  occupied  work  areas 
shall  be  at  least  two  tree  lengths  of  the 
trees  being  felled.  The  distance  between 
adjacent  occupied  work  areas  shall 
reflect  the  degree  of  slope,  the  density 
of  the  growth,  the  height  of  the  trees,  the 
soil  structure  and  other  hazards 
reasonably  anticipated  at  that  work  site. 
A  distance  of  greater  them  two  tree 
lengths  shall  be  maintained  between 
adjacent  occupied  work  areas  on  any 
slope  where  rolling  or  sliding  of  trees  or 
logs  is  reasonably  foreseeable. 

(iii)  Each  employee  shall  work  in  a 
position  or  location  that  is  within  visual 
or  audible  contact  with  another 
employee. 

(iv)  The  employer  shall  account  for 
each  employee  at  the  end  of  each 
workshift. 


(7)  Signaling  and  signal  equipment,  (i) 
Hand  signals  or  audible  contact,  such  as 
but  not  limited  to,  whistles,  horns,  or 
radios,  shall  be  utilized  whenever  noise, 
distance,  restricted  visibility,  or  other 
factors  prevent  clear  understanding  of 
normal  voice  communications  between 
employees. 

(ii)  Engine  noise,  such  as  from  a  chain 
saw,  is  not  an  acceptable  means  of 
signaling.  Other  locally  and  regionally 
recognized  signals  may  be  used. 

(iii)  Only  a  designated  person  shall 
give  signals,  except  in  an  emergency. 

(8)  Overhead  electric  lines,  (i)  Logging 
operations  near  overhead  electric  lines 
shall  be  done  in  accordance  with  the 
reouirements  of  29  CFR  1910.333(c)(3). 

(ii)  The  employer  shall  notify  the 
power  company  immediately  if  a  felled 
tree  makes  contact  with  any  power  line. 
Each  employee  shall  remain  clear  of  the 
area  until  the  power  company  advises 
that  there  are  no  electrical  hazards. 

(9)  Flammable  and  combustible 
liquids,  (i)  Flammable  and  combustible 
liquids  shall  be  stored,  handled, 
transported,  and  used  in  accordance 
with  the  requirements  of  subpart  H  of 
Part  1910. 

(ii)  Flammable  and  combustible 
liquids  shall  not  be  transported  in  the 
driver  compartment  or  in  any  passenger- 
occupied  area  of  a  machine  or  vehicle. 

(iii)  Each  machine,  vehicle  and 
portable  powered  tool  shall  be  shut  off 
during  fueling. 

(iv)  Flammable  or  combustible  liquids 
shall  not  be  used  to  start  fires. 

(10)  Explosives  and  blasting  agents,  (i) 
Explosives  and  blasting  agents  shall  be 
stored,  handled,  transported,  and  used 
in  accordance  with  the  requirements  of 
subpart  H  of  part  1910. 

(11)  Only  a  designated  person  shall 
handle  or  use  explosives  and  blasting 
agents. 

(iii)  Explosives  and  blasting  agents 
shall  not  be  transported  in  the  driver 
compartment  or  in  any  passenger- 
occupied  area  of  a  machine  or  vehicle. 

(e)  Hand  and  portable  powered  tools. 
(1)  General  requirements,  (i)  The 
employer  shall  assure  that  each  hand 
and  portable  powered  tool,  including 
any  tool  provided  by  an  employee,  is 
maintained  in  serviceable  condition. 

(ii)  The  employer  shall  assure  that 
each  tool,  including  any  tool  provided 
by  an  employee,  is  inspected  before 
initial  use  during  each  workshift.  At  a 
minimum,  the  inspection  shall  include 
the  following: 

(A)  Handles  and  guards,  to  assure  that 
they  are  sound,  tight-fitting,  properly 
shaped,  free  of  splinters  and  sharp 
edges,  and  in  place; 

(B)  Controls,  to  assure  proper 
function; 


(C)  Chain-saw  chains,  to  assure  proper 
adjustment; 

(D)  Chain-saw  mufflers,  to  assure  that 
they  are  operational  and  in  place; 

(E)  Chain  brakes  and  nose  shielding 
devices,  to  assure  that  they  are  in  place 
and  function  properly; 

(F)  Heads  of  shock,  impact-driven  and 
driving  tools,  to  assure  that  there  is  no 
mushrooming; 

(G)  Cutting  edges,  to  assure  that  they 
are  sharp  and  properly  shaped;  and 

(H)  All  other  safety  devices,  to  assure 
that  they  are  in  place  and  function 
properly. 

(iii)  The  employer  shall  assure  that 
each  tool  is  used  only  for  purposes  for 
which  it  has  been  designed. 

(iv)  When  the  head  of  any  shock, 
impact-driven  or  driving  tool  begins  to 
chip,  it  shall  be  repaired  or  removed 
from  service. 

(v)  The  cutting  edge  of  each  tool  shall 
be  sharpened  in  accordance  with 
manufacturer’s  specifications  whenever 
it  becomes  dull  during  the  workshift. 

(vi)  Each  tool  shall  be  stored  in  the 
provided  location  when  not  being  used 
at  a  work  site. 

(vii)  Racks,  boxes,  holsters  or  other 
means  shall  be  provided,  arranged  emd 
used  for  the  transportation  of  tools  so 
that  a  hazard  is  not  created  for  any 
vehicle  operator  or  passenger. 

(2)  Chain  saws,  (i)  Each  chain  saw 
placed  into  initial  service  after  the 
effective  date  of  this  section  shall  be 
equipped  with  a  chain  brake  and  shall 
otherwise  meet  the  requirements  of  the 
ANSI  B175.1-1991  “.Safety 
Requirements  for  Gasoline-Powered 
Chain  Saws.”  Each  chain  saw  placed 
into  service  before  the  effective  date  of 
this  section  shall  be  equipped  with  a 
protective  device  that  minimizes  chain¬ 
saw  kickback.  No  chain-saw  kickback 
device  shall  be  removed  or  otherwise 
disabled.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
American  National  Standards  Institute, 
11  West  42nd  Street,  New  York,  NY 
10036.  Copies  may  be  inspected  at  the 
Docket  Office.  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue  NW., 
room  N2625,  Washington,  DC  20210,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

(ii)  Each  gasoline-powered  chain  saw 
shall  be  equipp)ed  with  a  continuous 
pressure  throttle  control  system  which 
will  stop  the  chain  when  pressure  on 
the  throttle  is  released. 
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(iii)  The  chain  saw  shall  be  op^ted 
and  adjusted  in  accordance  with  the 
manufacturer’s  instructimis. 

(iv)  The  chain  saw  shall  be  fueled  at 
least  20  feet  (6  m)  from  any  open  flame 
or  other  source  of  ignition. 

(v)  The  chain  saw  shall  be  started  at 
least  10  feet  (3  m)  from  the  fueling  area. 

(vi)  The  chain  saw  shall  be  started  on 
the  ground  or  where  otherwise  firmly 
supported. 

(vii)  The  chain  saw  shall  be  started 
with  the  chain  brake  engaged. 

(viii)  The  chain  saw  shall  be  held 
with  the  thumbs  and  fingers  of  both 
hands  encircling  the  handles  during 
operation  unless  the  employer 
demonstrates  that  a  greater  hazard  is 
posed  by  keeping  both  bands  on  the 
chain  saw  in  that  particular  situation. 

(ix)  The  chain-saw  operator  shall  be 
certain  of  footing  before  starting  to  cut 
The  chain  saw  shall  not  be  used  in  a 
position  or  at  a  distance  that  could 
cause  the  operator  to  become  off- 
balance,  to  have  insecure  footing,  or  to 
relinquish  a  firm  grip  on  the  saw. 

(x)  Prior  to  felling  any  tree,  the  chain¬ 
saw  operator  shall  clear  away  brush  or 
other  potential  obstacles  which  might 
interfere  with  cutting  the  tree  or  using 
the  retreat  path. 

(xi)  The  chain  saw  shall  not  be  used 
to  cut  directly  overhead. 

(xii)  The  chain  saw  shall  be  carried  in 
a  manner  that  will  prevent  operator 
contact  with  the  cutting  chain  and 
muffler. 

(xiii)  The  chain  saw  shall  be  shut  off 
or  at  idle  before  the  feller  starts  his 
retreat. 

(xiv)  The  chain*saw  shall  be  shut 
down  or  the  chain  brake  shall  be 
engaged  whenever  a  saw  is  carried 
further  than  50  feet  (15.2  m).  The  chain 
saw  shall  be  shut  down  or  the  chain 
brake  shall  be  engaged  when  a  saw  is 
carried  less  than  50  feet  if  conditions 
such  as,  but  not  limited  to,  the  terrain, 
underbrush  and  slippery  surfaces,  may 
create  a  hazard  for  an  employee. 

(f)  Machines.  (1)  General 
requirements,  (i)  The  employer  shall 
assure  that  each  machine,  including  any 
machine  provided  by  an  employee,  is 
maintained  in  serviceable  condition. 

(ii)  The  employer  shall  assure  that 
each  machine,  including  any  machine 
provided  by  an  employee,  is  inspected 
before  initial  use  during  ea^  workshift. 
Defects  or  damage  shall  be  repaired  or 
the  unserviceable  machine  shall  be 
replaced  before  work  is  commenced. 

(iii)  The  employer  shall  assure  that 
operating  and  maintenance  instructions 
are  available  on  the  machine  or  in  the 
area  where  the  machine  is  being 
operated.  Each  machine  operator  and 
maintenance  employee  slwll  comply 


with  the  operating  and  maintenance 
instructions. 

(2)  Machine  operation,  (i)  The 
machine  shall  be  started  and  operated 
only  by  a  designated  person. 

(ii)  ^ationary  logging  machines  and 
their  components  shall  be  anchored  or 
otherwise  stabilized  to  prevent 
movement  during  operaticm. 

(iii)  The  rated  capacity  of  any 
machine  shall  not  be  exceeded. 

(iv)  The  machine  shall  not  be 
operated  on  any  slope  which  is  greater 
than  the  maximum  slope  recommended 
by  the  manufacturer. 

(v)  Before  starting  or  moving  any 
machine,  the  operator  shall  determine 
that  no  employee  is  in  the  path  of  the 
machine. 

(vi)  The  machine  shall  be  operated 
only  from  the  operator’s  station  or  as 
otherwise  recommended  by  the 
manufacturer. 

(vii)  The  machine  shall  be  operated  at 
such  a  distance  from  employees  and 
other  machines  such  that  operation  will 
not  create  a  hazard  for  an  employee. 

(viii)  No  employee  other  than  the 
operator  shall  ride  on  any  mobile 
machine  unless  seating,  seat  belts  and 
other  protection  eqmvalent  to  that 
provided  for  the  operator  are  provided. 

(ix)  No  employee  shall  ride  on  any 
load. 

(x)  Before  any  machine  is  shut  down, 
the  machine  brake  locks  or  paiking 
brakes  shall  be  applied.  Each  moving 
elem^it,  such  as  but  not  limited  to,  such 
as  blades,  buckets  and  shears,  shall  be 
grounded. 

(xi)  After  the  machine  engine  is  shut 
down,  pressure  or  stored  energy  from 
hydraulic  and  pneumatic  storage 
devices  shall  be  discharged. 

(xii)  The  rated  capacity  of  any  vehicle 
transporting  a  machine  shall  not  be 
exceeded. 

(xiii)  The  machine  shall  be  loaded, 
secured  and  unloaded  so  that  it  will  not 
create  a  hazard  for  any  employee. 

(3)  Protective  structures,  (i)  Each 
tractor,  skidder,  swing  yarder,  log 
stacker  and  mechanical  felling  device, 
such  as  tree  shears  w  feller-buncher, 
placed  into  initial  service  after  February 
9, 1995  shall  be  equipped  vrith  falling 
object  protective  structure  (PCX’S)  and/ 
or  rollover  protective  structure  (ROPS). 
The  employer  shall  repla<»  FOI^  or 
-  R(X*S  v^idi  have  been  removed  from_ 
any  machine.  Exception:  This 
requirement  does  not  apply  to  machines 
which  are  capable  of  360  degree 
rotaticHi. 

(ii)  ROPS  shall  be  installed,  tested, 
and  maintained  in  accordance  widi  the 
Society  of  Automotive  Engineers  SAE 
J1040,  April  1988,  **Perfonnance  Oiteria 
for  Rollover  Protective  Structures 


(Rex’S)  for  Construction,  Earthmoving, 
Forestry,  and  Mining  Machines.’’  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  Society  of 
Automotive  Engineers,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096.  Copies  may  be  inspected  at  the 
Docket  Office,  Oc^pational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue  NW., 
room  N2625,  Washington,  DC  20210,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

(iii)  FOPS  shall  be  installed,  tested 
and  maintained  in  accordance  with  the 
Society  of  Automotive  Engineers  SAE 
J231,  January  1981,  “Minimum 
Perfonnance  Criteria  for  Falling  Object 
Protective  Structures  (FOPS)."  This 
incorporation  by  reference  was 
approved  by  the  Directw:  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  Society  of 
Automotive  Engineers,  400 
Commonwealth  Dr.,  Warrendale,  PA 
15096.  Copies  may  be  inspected  at  the 
Docket  Office,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW. 
Room  N262S,  Washington,  DC  20210,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,,  Suite  700, 
Washington,  DC. 

(iv)  ROPS  and  FOPS  shall  meet  the 
requirements  of  the  Society  of 
Automotive  Engineers  SAE  J397,  April 
1988,  “Deflection  Limiting  Volume- 
ROPS/POPS  Laboratory  Evaluation.” 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  Society  of 
Automotive  Engineers,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096.  Copies  may  be  inspected  at  the 
Docket  Office,  Oc^pational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW. 
Room  N2625,  Washington,  DC  20210,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

(v)  Each  protective  structure  shall  be 
•of  a  size  that  does  not  impede  the 
operator’s  normal  movements. 

(vi)  The  overhead  covering  of  each 
cab  shall  be  of  solid  material  and  shall 
extend  over  the  entire  canopy. 

(vii)  The  lower  portion  of  each  c^,  up 
to  the  top  of  the  instrument  panel,  or 
extending  24  (60.9  cm)  inches  up  from 
the  cab  floor  if  the  machine  does  not 
have  an  instrument  panel,  shall  be 
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completely  enclosed,  except  at 
entrances,  with  solid  material  to  prevent 
objects  from  entering  the  cab. 

(viii)  The  upper  portion  of  each  cab 
shall  be  fully  enclosed  with  mesh 
material  with  openings  no  greater  than 
2  inches  (5.08  cm)  at  its  least 
dimension,  or  with  other  materials 
which  the  employer  demonstrates 
provides  equivalent  protection  and 
visibility. 

(ix)  The  enclosure  of  the  upper 
portion  of  each  cab  shall  allow 
maximum  visibility. 

(x)  When  transparent  material  is  used 
to  enclose  the  upper  portion  of  the  cab, 
it  shall  be  made  of  safety  glass  or  other 
material  that  the  employer  demonstrates 
provides  equivalent  protection  and 
visibility. 

(xi)  Transparent  material  shall  be  kept 
clean  to  assure  operator  visibility. 

(xii)  Transparent  material  that  may 
create  a  hazard  for  the  operator,  such  as 
but  not  limited  to,  cracked,  broken  or 
scratched  safety  glass,  shall  be  replaced. 

(xiii)  Deflectors  shall  be  installed  in 
front  of  each  cab  to  deflect  whipping 
saplings  and  branches.  Deflectors  shall 
be  located  so  as  not  to  impede  visibility 
and  access  to  the  cab. 

(xiv)  The  height  of  each  cab  entrance 
shall  be  at  least  52  inches  (1.3  meters) 
from  the  floor  of  the  cab. 

(xv)  Each  machine  operated  near 
cable  yarding  operations  shall  be 
equipped  with  sheds  or  roofs  of 
sufHcient  strength  to  provide  protection 
from  breaking  lines. 

(4)  Overhead  guards.  Each  forklift 
shall  be  equipped  with  an  overhead 
guard  meeting  the  requirements  of  the 
American  Society  of  Mechanical 
Engineers,  ASME  B56.6-1992  (with 
addenda),  “Safety  Standard  for  Rough 
Terrain  Forklift  Trucks.”  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  firom  the  Americ.an  Society 
of  Mechanical  Engineers,  United 
Engineering  Center,  345  East  47th 
Street,  New  York,  NY  10017-2392. 
Copies  may  be  inspected  at  the  Docket 
Offtce,  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW. 
Room  N2625,  Washington,  DC  20210,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(5)  Machine  access,  (i)  Machine 
access  systems,  meeting  the 
specifications  of  the  Society  of 
Automotive  Engineers,  SAE  J185,  June 
1988,  “Recommended  Practice  for 
Access  Systems  for  Off*Road 
Machines,”  shall  be  provided  for  each 


machine  where  the  operator  or  any 
other  employee  must  climb  onto  the 
machine  to  enter  the  cab  or  to  perform 
maintenance.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
Society  of  Automotive  Engineers,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096.  Copies  may  be  inspected  at  the 
Docket  O^ce,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW. 
Room  N2625,  Washington,  DC  20210,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(ii)  Each  machine  cab  shall  have  a 
second  means  of  egress. 

(iii)  Walking  and  working  surfaces  of 
each  machine  and  machine  work  station 
shall  have  a  slip  resistant  surface  to 
assure  safe  footing. 

(iv)  The  walking  and  working  surface 
of  each  machine  shall  be  kept  free  of 
waste,  debris  and  any  other  material 
which  might  result  in  fire,  slipping,  or 
falling. 

(6)  Exhaust  systems,  (i)  The  exhaust 
pipes  on  each  machine  shall  be  located 
so  exhaust  gases  are  directed  away  ft-om 
the  operator. 

(ii)  The  exhaust  pipes  on  each 
machine  shall  be  moimted  or  guarded  to 
protect  each  employee  from  accidental 
contact. 

(iii)  The  exhaust  pipes  shall  be 
equipped  with  spark  arresters.  Engines 
equipped  with  turbochargers  do  not 
require  spark  arresters. 

(iv)  Each  machine  muffler  provided 
by  the  manufacturer,  or  their  equivalent, 
shall  be  in  place  at  all  times  the 
machine  is  in  operation. 

(7)  Brakes,  (i)  Brakes  shall  be 
sufficient  to  hold  each  machine  and  its 
rated  load  capacity  on  the  slopes  over 
which  it  is  being  operated. 

(ii)  Each  machine  shall  be  equipped 
with  a  secondary  braking  system,  such 
as  an  emergency  brake  or  a  parking 
brake,  which  shall  be  effective  in 
stopping  the  machine  and  maintaining 
parking  performance,  regardless  of  the 
direction  of  travel  or  whether  the  engine 
is  running. 

(8)  Guarding,  (i)  Each  machine  shall 
be  equipped  with  guarding  to  protect 
employees  firom  exposed  moving 
elements,  such  as  but  not  limited  to, 
shafts,  pulleys,  belts  on  conveyors,  and 
gears,  in  accordance  with  the 
requirements  of  subpart  O  of  part  1910. 

(ii)  Each  machine  used  for  oebarking, 
limbing  and  chipping  shall  be  equipped 
with  guarding  to  protect  employees 
fi:om  flying  wood  chunks,  logs,  chips, 
bark,  limbs  and  other  material  in 


accordance  with  the  requirements  of 
subpart  O  of  part  1910. 

(iii)  The  guarding  on  each  machine 
shall  be  in  place  at  all  times  the 
machine  is  in  operation. 

(g)  Vehicles.  (1)  The  employer  shall 
assure  that  each  vehicle  used  to 
transport  any  employee  off  public  roads 
or  to  perform  any  logging  operation, 
including  any  vehicle  provided  by  an 
employee,  is  maintained  in  serviceable 
condition. 

(2)  The  employer  shall  assure  each 
vehicle  used  to  transport  any  employee 
off  pubUc  roads  or  to  perform  any 
logging  operation,  including  any  vehicle 
provided  by  an  employee,  is  inspected 
before  initial  use  during  each  workshift. 
Defects  or  damage  shall  be  repaired  or 
the  unserviceable  vehicle  shall  be 
replaced  before  work  is  commenced. 

(3)  The  employer  shall  assure  that 
operating  and  maintenance  instructions 
are  available  in  each  vehicle.  Each 
vehicle  operator  and  maintenance 
employee  shall  comply  with  the 
operating  and  maintenance  instructions. 

(4)  The  employer  shall  assure  that 
each  vehicle  operator  has  a  valid 
operator’s  license  for  the  class  of  vehicle 
being  operated. 

(5)  Moimting  steps  and  handholds 
shall  be  provided  for  each  vehicle 
wherever  it  is  necessary  to  prevent  an 
employee  firom  being  injured  when 
entering  or  leaving  the  vehicle. 

(6)  The  seats  of  each  vehicle  shall  be 
securely  fastened. 

(7)  The  requirements  of  paragraphs 
(f)(2)(iii).  (f)(2)(v).  (f)(2)(vii).  (f)(2)fx). 
(f)(2)(xiii),  and  (f)(7)  of  this  section  shall 
also  apply  to  each  vehicle  used  to 
transport  any  employee  off  public  roads 
or  to  perform  any  logging  operation, 
including  any  vehicle  provided  by  an 
employee, 

(h)  Tree  harvesting.  (1)  General 
requirements,  (i)  Trees  shall  not  be 
felled  in  a  marmer  that  may  create  a 
hazard  for  an  employee,  such  as  but  not 
limited  to,  striking  a  rope,  cable,  power 
line,  or  machine. 

(ii)  The  immediate  supervisor  shall  be 
consulted  when  unfamiliar  or  unusually 
hazardous  conditions  necessitate  the 
supervisor’s  approval  before  cutting  is 
commenced. 

(iii)  While  manual  felling  is  in 
progress,  no  yarding  machine  shall  be 
operated  within  two  tree  lengths  of  trees 
being  manually  felled. 

(iv)  No  employee  shall  approach  a 
feller  closer  than  two  tree  lengths  of 
trees  being  felled  imtil  the  feller  has 
acknowledged  that  it  is  safe  to  do  so, 
unless  the  employer  demonstrates  that  a 
team  of  employees  is  necessary  to 
manually  fell  a  particular  tree. 
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(v)  No  employee  shall  approach  a 
mechanical  felling  operation  closer  than 
two  tree  lengths  of  the  trees  being  felted 
until  the  machine  operator  has 
acknowledged  that  it  is  safe  to  do  so. 

(vi)  Each  danger  tree  shall  be  felled, 
removed  or  avoided.  Each  danger  tree, 
including  lodged  trees  and  snags,  shall 
be  felled  or  removed  using  medianical 
or  other  techniques  that  minimize 
employee  exposure  before  work  is 
commenced  in  the  area  of  the  danger 
tree.  If  the  danger  tree  is  not  felled  or 
removed,  it  shall  be  marked  and  no 
work  shall  be  conducted  within  two  tree 
lengths  of  the  danger  tree  imless  the 
employer  demonstrates  that  a  shorter 
distance  will  not  create  a  hazard  for  an 
employee. 

(vii)  Each  danger  tree  shai'i  be 
carefully  checked  for  signs  of  loose  bark, 
broken  branches  and  limbs  or  other 
damage  before  they  are  felled  or 
removed.  Accessible  loose  bark  and 
other  damage  that  may  create  a  hazard 
for  an  employee  shall  be  removed  or 
held  in  place  before  felling  or  removing 
the  tree. 

(viii)  Felling  on  any  slope  where 
rolling  or  sliding  of  trees  or  logs  is 
reasonably  foreseeable  shall  be  done 
uphill  horn,  or  on  the  same  level  as. 
previously  felled  trees. 

(ix)  Domino  felling  of  trees,  including 
danger  trees,  is  prohibited. 

(2)  Manual  felling,  (i)  Before  felling  is 
started,  the  feller  shall  plan  and  clear  a 
retreat  path.  The  retreat  path  shall 
extend  diagonally  away  from  the 
expected  felling  line  unless  the 
employer  demonstrates  that  such  a 
retreat  path  poses  a  greater  hazard  than 
an  alternate  retreat  path. 

(ii)  Before  each  tree  is  felled, 
conditions  such  as,  but  not  limited  to, 
snow  and  ice  accumulation,  the  wind, 
the  lean  of  tree,  dead  limbs,  and  the 
location  of  other  trees,  shall  be 
evaluated  by  the  feller -and  precautions 
taken  so  a  hazard  is  not  created  for  an 
employee. 

(iii)  Each  tree  shall  be  checked  for 
accumulations  of  snow  and  ice. 
Accumulations  of  snow  and  ice  that 
may  create  a  hazard  for  an  employee 
shall  be  removed  before  felling  is 
commenced  in  the  area  or  the  area  shall 
be  avoided. 

(iv)  When  a  spring  pole  or  other  tree 
under  stress  is  cut,  no  employee  other 
than  the  feller  shall  be  closer  than  two 
trees  lengths  when  the  stress  is  released. 

(v)  An  undercut  shall  be  made  in  each 
tree  being  felled  unless  the  employer 
demonstrates  that  felling  the  particular 
tree  without  an  undercut  will  not  create 
a  hazard  for  an  employee.  The  imdercut 
shall  be  of  a  size  so  the  tree  will  not 


split  and  will  fell  in  the  intended 
direction. 

(vi)  A  backcut  shall  be  made  in  each 
tree  teing  felled.  The  backcut  shall 
allow  for  sufficient  hinge  wood  to  guide 
the  tree  and  prevent  it  ^m  prematurely 
slipping  or  twisting  off  the  stump. 

(vii)  The  hackcut  shall  be  above  the 
level  of  the  horizontal  cut  of  the 
undercut.  Exception:  The  backcut  may 
be  at  or  below  the  horizontal  cut  in  tree 
pulling  operations. 

(3)  Bucking  and  limbing,  (i)  Bucking 
and  limbing  on  any  slope  where  rolling 
or  sliding  of  trees  or  logs  is  reasonably 
foreseeable  shall  be  done  on  the  uphill 
side  of  each  tree,  unless  the  employer 
demonstrates  that  it  is  not  feasible  to 
buck  or  limb  on  the  uphill  side. 

Whenever  bucking  or  limbing  is  done 
from  the  downhill  side,  the  tree  shall  be 
secured  with  chocks  to  prevent  it  from 
rolling,  sliding  or  swinging. 

(ii)  Before  bucking  or  limbing  wind- 
thrown  trees,  precautions  shall  be  taken 
to  prevent  the  root  wad,  butt  or  logs 
from  striking  an  employee.  These 
precautions  include,  but  are  not  limited 
to,  chocking  or  moving  the  tree  to  a 
stable  position. 

(4)  Chipping  (in-woods  locations),  (i) 
Chipper  access  covers  or  doors  shall  not 
be  opened  until  the  drum  or  disc  is  at 

a  complete  stop. 

(ii)  Lafeed  and  dischai^e  pcHls  shall  be 
guarded  to  prevent  contact  with  the 
disc,  knives,  or  blower  blades. 

(iii)  The  chipper  shall  be  shut  down 
and  locked  out  in  accordance  with  the 
requirements  of  29  CFR  1910.147  when 
an  employee  performs  any  servicing  or 
maintenance. 

(iv)  Detached  trailer  chippers  shall  be 
chocked  during  usage  on  any  slope 
where  rolling  or  sliding  of  the  chipper 
is  reasonably  foreseeable. 

(5)  Yarding,  (i)  No  log  shall  be  moved 
until  each  employee  is  in  the  clear. 

(ii)  Each  choker  shall  be  hooked  and 
unhooked  from  the  uphill  side  or  end  of 
the  log,  unless  the  employer 
demonstrates  that  is  it  not  feasible  in  the 
particular  situation  to  hook  or  unhook 
the  choker  from  the  uphill  side.  Where 
the  choker  is  hooked  or  unho(dced  from 
the  downhill  side  or  end  of  the  log,  the 
log  shall  be  securely  chocked  to  prevent 
rolling,  sliding  or  swinging. 

(iii)  Each  choker  shall  be  positioned 
near  the  end  of  the  log  or  tree  Imigth. 

(iv)  Each  machine  wall  be  positi<med 
during  winching  so  the  machine  and 
winch  are  operated  within  their  design 
limits. 

(v)  No  yardii^  line  shall  not  be  moved 
unless  the  yarder  operator  has  clearly 
received  and  underwood  the  si^ial  to 
do  so.  When  in  doubt,  the  yarder 
operator  shall  repeat  ^e  signal  as  it  is 


understood  and  wait  fOT  a  confirming 
signal  before  moving  any  line. 

(vi)  No  load  shall  exceed  the  rated 
capacity  of  the  pallet,  trailer,  or  other 
carrier. 

(vii)  Towed  equipment,  such  as  but 
not  limited  to,  skid  pans,  pallets,  arches, 
and  trailers,  shall  be  attached  to  each 
machine  or  vehicle  in  such  a  manner  as 
to  allow  a  full  90  degree  turn;  to  prevent 
overrunning  of  the  towing  machine  or 
vehicle;  and  to  assure  that  the  operator 
is  always  in  control  of  the  towed 
equipment. 

(viii)  The  yarding  machine  or  vehicle, 
including  its  load,  shall  be  operated 
with  safe  clearance  from  all 
obstructions. 

(ix)  Each  yarded  tree  shall  be  placed 
in  a  location  that  does  not  create  a 
hazard  for  an  employee  and  an  orderly 
manner  so  that  the  trees  are  stable 
before  bucking  or  limbing  is 
commenced. 

(6)  Loading  and  unloading,  (i)  The 
transport  vehicle  shall  be  positioned  to 
provide  working  clearance  between  the 
vehicle  and  the  deck. 

(ii)  Only  the  loading  or  unloading 
machine  operator  and  other  personnel 
the  employer  demonstrates  are  essential 
shall  be  in  the  work  area  during  loading 
and  unloading. 

(iii)  No  transport  vehicle  operator 
shall  remain  in  the  cab  during  loading 
and  unloading  if  the  logs  are  carried  or 
moved  over  the  truck  cab,  unless  the 
employer  demonstrates  that  it  is 
necessary  for  the  operator  to  do  so. 
Where  the  transport  vehicle  operator 
remains  in  the  cab,  the  employer  shall 
provide  operator  protection,  such  as  but 
not  limited  to,  reinforcement  of  the  cab. 

(iv)  Each  log  shall  be  placed  on  a 
transport  vehicle  in  an  (xderly  manner 
and  tightly  secured. 

(v)  The  load  shall  be  positioned  to 
prevent  slippage  or  loss  during  handling 
and  transport. 

(vi)  Each  stake  and  chock  which  is 
used  to  trip  loads  shall  be  so 
constructed  that  the  tripping 
mechanism  is  activated  on  the  side 
opposite  the  release  of  the  load. 

(vii)  Each  tie  down  shall  be  left  in 
place  over  the  peak  log  to  secure  all  logs 
until  the  unloading  lines  or  other 
protection  the  employer  demonstrates  is 
equivalent  has  been  put  in  place.  A 
stake  of  sufficient  strength  to  withstand 
the  forces  of  shifting  or  moving  logs, 
shall  be  considered  equivalent 
protection  provided  that  the  logs  are  luA 
loaded  higher  than  the  stake. 

(viii)  Each  tie  down  shall  be  released 
only  from  the  side  on  which  the 
unloading  machine  operates,  except  as 
follows: 
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(A)  When  the  tie  down  is  released  by 
a  remote  control  device;  and 

(B)  When  the  employee  making  the 
release  is  protected  by  racks,  stanchions 
or  other  protection  the  employer 
demonstrates  is  capable  of  withstanding 
the  force  of  the  lo«. 

(7)  Transport.  The  transport  vducle 
operator  shall  assure  that  eadi  tie  down 
is  tight  before  transporting  the  load. 
While  enroute,  the  operator  shall  check 
and  tighten  the  tie  downs  whenever 
there  is  reason  to  believe  that  the  tie 
downs  have  loosened  or  the  loed  has 
shifted. 

(8)  Storage.  Each  deck  shall  be' 
constructed  and  located  so  it  is  stable 
and  provides  each  employee  with 
enough  room  to  safely  move  and  work 
in  the  area. 

(1)  Training.  (1)  The  employer  shall 
provide  training  for  each  employee, 
including  supervisors,  at  no  cost  to  the 
empl(wee. 

(2)  Frequency.  Training  shall  be 
provided  as  follows: 

(i)  As  soon  as  possible  but  not  later 
than  the  effective  date  of  this  section  for 
initial  training  for  each  current  and  new 
employm; 

(li)  ^or  to  initial  assignment  for  each 
new  employee: 

(iii)  Vt^enever  the  employee  is 
assigned  new  work  tasks,  tools, 
equipment,  machines  or  vehicles;  and 

(i^  Whenever  an  emplo3Fee 
demonstrates  unsafe  job  performance. 

(3)  Content.  At  a  minimum,  training 
shall  consist  of  the  following  elements; 

(i)  Safe  performance  of  assigned  work 
tasks; 

(ii)  Safe  use,  operation  and 
maintenance  of  tools,  machines  and 
vehicles  the  employee  uses  or  operates, 
including  emphasis  on  understanding 
and  following  the  manufacturer’s 
operating  and  maintenance  instructions, 
warnings  and  precautions; 

(iii)  Recognition  of  safety  and  health 
hazards  associated  with  the  employee’s 
specific  work  tasks,  including  the  use  of 
measvires  and  work  practices  to  prevent 
or  control  those  haz^s; 

(iv)  Recognition,  prevention  and 
control  of  other  safety  and  health 
hazards  in  the  logging  industry; 

(v)  Procedures,  practices  and 
requirements  of  the  employer’s  work 
site;  and 

(vi)  The  requirements  of  this  standard. 

(4)  Training  of  an  employee  due  to 
unsafe  job  performance,  or  assignment 
of  new  work  tasks,  tools,  equipment, 
machines,  or  vehicles;  may  be  limited  to 
those  elements  in  paragraph  (i)(3)  of  this 
section  which  are  relevant  to  the 
circumstances  giving  rise  to  the  need  for 
training. 

(5)  Portability  of  training,  (i)  Each 
current  employee  who  has  received 


training  in  the  particular  elmn^ts 
specified  in  paragraph  (i)(3)  of  this 
section  shall  not  be  reqidred  to  be 
retrained  in  those  elements. 

(ii)  Each  new  employee  who  has 
received  training  in  the  partictilar 
elements  specified  in  paragraph  (iH3)  of 
this  section  shall  not  ^  required  to 
retrained  in  those  elements  prior  to 
initial  assignment. 

(iii)  The  employer  shall  train  each 
current  and  new  employee  in  those 
elements  for  which  die  employee  has 
not  received  training. 

(iv)  The  employer  is  responsible  fen* 
ensuring  that  eac^  current  and  new 
employee  can  properly  and  safely 
p^orm  the  work  taslu  imd  operate  the 
tools,  equipment,  machines,  and 
vehicles  used  in  their  job. 

(6)  Each  new  employee  and  each 
emplo3ee  who  is  required  to  be  trained 
as  specified  in  paragraph  (iK2)  of  this 
section,  shall  w»k  und»  tl^  close 
supervision  of  a  designated  person  until 
the  employee  demonstrates  to  the 
employer  the  ability  to  safely  perform 
their  new  duties  Independently. 

(7)  First-aid  training,  (i)  The  employer 
shall  assure  that  each  employee, 
including  supervisors,  receives  or  has 
received  first-aid  and  CPR  training 
meeting  at  least  the  requirements 
specified  in  Appendix  B. 

(ii)  The  employer  shall  assure  that 

.  each  employee  receives  first-aid  training 
at  least  every  three  years  and  receives 
CPR  training  at  least  annually. 

(iii)  The  employer  shall  assure  that 
each  employee’s  first-aid  and  CPR 
training  and/or  certificate  of  training 
remain  current. 

(8)  All  training  shall  be  conducted  by 
a  designated  person. 

(9)  The  employer  shall  assure  that  all 
training  reqiiired  by  this  section  is 
presented  in  a  manner  that  the 
employee  is  able  to  imderstand.  The 
employer  shall  assure  that  all  training 
materials  used  are  appropriate  in 
content  and  vocabulary  to  the 
educational  level,  literacy,  and  language 
skills  of  the  employees  being  trained. 

(10)  Certification  of  training,  (i)  The 
employer  shall  verify  compliance  with 
paragraph  (i)  of  this  section  by 
preparing  a  written  certification  record. 
The  written  certification  record  shall 
contain  the  name  or  other  identity  of  the 
employee  trained,  the  date(s)  of  the 
training,  and  the  signature  of  the  person 
who  conducted  the  training  or  the 
signature  of  the  employer.  If  the 
employer  relies  on  training  conducted 
prior  to  the  employee’s  hiring  or 
completed  prior  to  the  effective  date  of 
this  section,  the  certification  record 
shall  indicate  the  date  the  employer 


detsrminied  the  prior  training  was 
adequate. 

(ii)  The  most  recent  training 
certification  shall  be  maintained. 

(11)  Safety  and  health  meetings.  The 
employer  shall  hold  safety  and  health 
meetii^  as  necessary  and  at  least  each 
month  for  each  employee.  Safety  and 
health  meetings  may  be  amducted 
individually,  in  crew  me^ings,  in  larger 
groups,  or  as  part  of  other  st£^  meetings. 

(j)  Effective  date.  Ihis  sectiem  is 
effective  February  9, 1995.  All 
requirements  imder  this  section 
commence  on  the  effective  date. 

(k)  Appendices.  Appendices  A  and  B 
of  this  section  are  mandatory.  The 
information  ctmtained  in  Afqwndix  C  of 
this  section  is  informational  and  is  not 
intended  to  create  any  additional 
obligations  not  otherwise  imposed  or  to 
deti^  from  existing  regulations. 

Appendix  A  to  §  lM0.26n— first-aid  Kits 
(Mandatory) 

The  following  is  deemed  to  be  the 
minimally  acc^table  number  and  type  of 
first-aid  s)q>plies  for  first-Std  kits  required  for 
logging  work  sites  under  paragraph  (d)(2). 

The  contents  of  the  first-aid  kit  listed  should 
be  adequate  for  small  wwk  sites,  consistiBg 
of  approximately  two  or  three  employees. 
When  larger  operations  or  multiple 
operations  being  conducted  at  the  same 
location,  additk^l  fiiM-aid  kits  should  be 
provided  at  the  work  site  or  additional 
quantities  of  supplies  should  be  included  in 
the  first-aid  kits. 

1.  Gauze  pads  (at  least  4'’x  4*1. 

2.  Two  large  gauze  pads  (at  least  8"x  10"). 

3.  Box  adhesive  bandages  (band-aids). 

4.  One  package  gauze  roller  bandage  at 
least  2"  wide. 

5.  Two  triangular  bandages. 

6.  Wound  cleaning  agent  such  as  sealed, 
moistened  towelettes. 

7.  Scissors. 

8.  Blankets. 

9.  Tweezers. 

10.  Adhesive  tape. 

11.  Latex  gloves. 

12.  Resuscitation  equipment,  such  as  a 
resuscitation  bag,  airway,  or  pocket  mask. 

13.  Indelible  marking  pen. 

14.  Two  elastic  wraps. 

15.  Diphenhydramine  Hydrochloride  elixir 
or  capsules. 

16.  Tourniquet. 

17.  Wire  splint. 

18.  Directions  for  requesting  emergency 
assistance. 

19.  Recordkeeping  forms. 

Appendix  B  to  §  1910.266— First-aid  and 
CPR  Training  (Mandatory) 

The  following  is  deemed  to  be  the  minimal 
acceptable  first-aid  and  CPR  training  program 
for  employees  engaged  in  logging  activities. 

First-aid  and  CPR  training  shall  be 
conducted  using  the  conventional  methods  of 
training  such  as  lecture,  demonstration, 
practical  exercise  and  examination  (both 
written  and  practical).  The  length  of  training 
must  be  sufficient  to  assure  that  trainees 
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understand  the  concepts  of  first  aid  and  can 
demonstrate  their  ability  to  perform  the 
various  procedures  contain^  in  the  outline 
below. 

At  a  minimum,  first-aid  and  CPR  training 
shall  consist  of  the  following: 

1.  The  definition  of  6rst  aid. 

2.  Legal  issues  of  applying  first  aid  (Good 
Samaritan  Laws). 

3.  Basic  anatomy. 

4.  Patient  assessment  and  first  aid  for  the 
following: 

a.  Respiratory  arrest. 

b.  Cardiac  arrest. 

c.  Hemorrhage. 

d.  Lacerations/abrasions. 

e.  Amputations. 


f.  Musculoskeletal  injuries. 

g.  Shock. 

h.  Eye  injuries. 

i.  Bums. 

j.  Loss  of  consciousness. 

k.  Extreme  temperature  exposure 
(hypothermia/hyperthermia) 

l.  Paralysis 

m.  Poisoning. 

n.  Loss  of  mental  fonctioning  (psychosis/ 
hallucinations,  etc.).  Artificial  ventilation. 

o.  Drug  overdose. 

5.  CPR. 

6.  Application  of  dressings  and  slings. 

7.  Treatment  of  strains,  sprains,  and 
fractures. 

8.  Immobilization  of  injured  persons. 


9.  Handling  and  transporting  injured 
persons. 

10.  Treatment  of  bites,  stings,  or  contact 
with  poisonous  plants  or  animals. 

Appendix  C  to  §  1910.266 — Comparable  ISO 
Standards  (Non-mandatory) 

The  following  International  Labor 
Organization  (ISO)  standards  are  comparable 
to  the  corresponding  Society  of  Automotive 
Engineers  (Standards  that  are  referenced  in 
this  standard.) 

Utilization  of  the  ISO  standards  in  lieu  of 
the  corresponding  SAE  standards  should 
result  in  a  machine  that  meets  the  OSHA 
standard. 


SAE  standard 

ISO  standard 

Subject 

SAE  J1040 

ISO  3471-1 

Performance  Criteria  for  Rollover  Protective  Structures  (POPS)  for  Construction,  Earthnrwving,  Forestry  and 
Mining  Machines. 

SAE  J397 

ISO  3164 

Deflection  Limiting  Volume — ROPS/FOPS  Laboratory  Evaluation. 

SAE  J231 

ISO  3449 

Minimum  Performance  Criteria  for  Falling  Object  Protective  Structures  (FOPS). 

SAE  J386 

ISO  6683 

Operator  Restraint  Systems  for  Off-Road  Woilt  Machines. 

SAE  J185 

ISO  2897 

Access  Systems  for  Off-Road  Machines. 

3.  The  introductory  text  of  paragraph 
(r)(5)  of  §  1910.269  is  revised  to  read  as 
follows: 

§  191 0.269  Electrical  protective  equipment 
***** 

(r)*  *  * 

(5)  Gasoline-engine  power  saws. 
Gasoline-engine  power  saw  operations 
shall  meet  the  requirements  of 
§  1910.266(e)  and  the  following: 

***** 


PART  1928— [AMENDED] 

Subpart  B — Applicability  of  Standards 

4.  The  authority  citation  for  part  1928 
continues  to  read  as  follows: 

Authority:  Secs.  4, 6, 8,  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  653, 
655, 657);  Secretary  of  Labor’s  Order  No.  12- 
71  (36  FR  8754),  8-76  (41  FR  25059),  9-83 
(48  FR  35736)  or  1-90  (55  FR  9033),  as 
applicable;  and  29  CFR  part  1911. 


Section  1928.21  also  issued  under  5  U.S.C 
553. 

5.  Paragraph  {a)(3)  of  §  1928.21  is 
revised  to  read  as  follows: 

§  1928.21  Applicable  Standards  in  29  CFR 
Part  1910. 

(a)*  *  * 

(3)  Logging  Operations — §  1910.266; 

***** 

IFR  Doc.  94-24898  Filed  10-11-94;  8:45  am) 
BILUNQ  coot  461fr-2a-«> 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Tide  IV  Missing  and  Exploited 
Chiidren’s  Program  Long  Range  Plan 
and  FY  95  Program  Priorities 

AGENCY:  Office  of  Justice  Programs, 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  DOJ. 
action:  Proposed  Long  Range  Plan  and 
Fiscal  Year  1995  Program  Priorities  for 
Public  Comment. 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
publishing  its  Title  IV  Missing  and 
Exploited  Children’s  Program  proposed 
long  range  plan  and  program  priorities 
for  Fiscal  Year  1995  for  public 
comment.  Based  on  the  analysis  of 
public  comments,  OJJDP  will  issue  its 
final  Fiscal  Year  1995  priorities  and 
begin  implementation  of  the  long  range 
plan. 

DATES:  Comments  must  be  received  by 
mail  or  delivered  to  OJJDP  on  or  before 
5:00  p.m.  e.s.t.  on  December  9, 1994. 
ADDRESSES:  Public  comments  may  be 
mailed  to  Darlene  Brown,  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  633  Indiana  Avenue  NW., 
Washington,  DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  C.  Laney,  Director,  Missing  and 
Exploited  Children’s  Program  (202) 
307-5940. 

SUPPLEMENTARY  INFORMATION:  The 
Missing  and  Exploited  Children’s 
Program  is  administered  by  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP).  Pursuant  to  the 
provisions  of  Section  406  (a)(2)  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended  (42 
U.S.C.  5576),  OJJDP  is  publishing  for 
public  comment  both  a  proposed  long 
range  plan  and  its  Fiscal  Year  1995 
program  priorities  for  activities 
authorized  under  Title  IV,  the  Missing 
Children’s  Act  (42  U.S.C.  5651-5665a). 
of  the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended  (42 
U.S.C.  5601  et  seq.].  Taking  into 
consideration  comments  received  on  the 
proposed  long  range  plan  and  program 
priorities,  OJJDP  will  develop  and 
publish  a  Final  long  range  plan  and  its 
Fiscal  Year  1995  Program  Priorities.  The 
long  range  plan  will  describe  the 
Office’s  goals  and  strategies  for  Title  IV 
activities  over  the  next  Uiree  years  and 
specify  particular  program  activities 
OJJDP  anticipates  funding  during  Fiscal 
Year  1995  using  Title  IV  funds. 
eligibility:  The  applicants  must  be 
public  agencies  or  nonprofit  private 


organizations,  or  combinations  thereof 
to  be  eligible  for  funding  under  Title  IV 
the  Missing  Children’s  Assistance  Act 
(42  U.S.C.  5651-5665a),  of  Juvenile 
Justice  and  Delinquency  Prevention  Act 
of  1974,  as  amended  (42  U.S.C.  5601  et 
seq.]. 

The  actual  solicitation  of  grant 
applications  to  implement  program 
priorities  for  Fiscal  Year  1995  will  be 
published  at  a  later  date  in  the  Federal 
Register.  No  proposals,  concept  papers, 
or  other  application  materials  should  be 
submitted  at  this  time. 

Introduction 

This  Long  Range  Plan  is  designed  to 
orchestrate  the  use  of  funds  allocated  by 
Congress  imder  Title  IV  for  services  to 
be  provided  to  missing  and  exploited 
children  and  their  families.  OJJDP  will 
use  the  Long  Range  Plan  to  establish  a 
series  of  goals,  strategies,  and  programs. 
In  total,  the  Plan  will  help  OJJDP  set 
annual  priorities,  develop  program  goals 
and  objectives,  select  applicants  for 
award,  and  deliver  technical  assistance 
and  training  to  the  field. 

The  Proposed  Long  Range  Plan  was 
developed  by  evaluating  docxunents 
such  as  research  reports,  program 
publications,  and  working  papers 
available  from  Title  IV  fund  recipients 
that  address  issues  related  to  Title  IV. 
The  National  Center  for  Missing  and 
Exploited  Children  (NCMEC)  provided 
the  results  of  two  focus  groups 
involving  parents  and  law  enforcement 
personnel  who  have  been  involved  in 
family  abduction  cases  reported  to 
NCMEC. 

Two  work  sessions  were  held 
involving  a  multi-disciplinary  group  of 
attendees  who  were  asked  to  identify 
critical  issues  that  should  be  addressed 
by  a  Title  IV  Long  Range  Plan.  Those 
sessions  included  Title  IV  grantees  as 
well  as  representatives  from  other 
Federal  agencies  who  deal  with 
programs  and  services  related  to  missing 
and  exploited  children.  Input  gathered 
through  these  work  sessions  was  given 
great  weight  in  developing  the  plan. 

Nature  of  the  Problem 

Much  has  been  written  by 
practitioners  and  researchers  regarding 
the  three  major  problem  areas  addressed 
by  Title  IV:  family  abductions;  non¬ 
family  abductions;  and  child 
exploitation.  The  Long  Range  Plan  takes 
into  account  current  Imowledge  about 
these  three  major  categories  of  child 
victimization  and  the  impact  these 
events  have  on  children  and  families. 
The  statistics  and  analysis  on  the 
following  pages  were  obtained  from  the 
1990  National  Incidence  Study  of 
Missing,  Abducted,  Runaway  and 


Thrownaway  Children  in  America 
(NISMART). 

Family  Abduction 

There  are  an  estimated  354,100  family 
abductions  a  year.  Forty-six  percent  of 
these  (an  estimated  163,200  abductions) 
involve  concealment  of  the  child, 
transporting  the  child  out  of  state,  or  an 
intent  by  the  abductor  to  keep  the  child 
indefinitely  or  to  permanently  alter 
custody.  Of  this  more  serious  category 
of  abductions,  a  little  over  half  are 
perpetrated  by  men,  noncustodial 
fathers  and  father  figures.  Most  victims 
are  children  from  ages  2  to  11.  Half 
involve  unauthorized  takings  while  half 
involve  failures  to  return  the  child  after 
an  authorized  visit  or  stay.  Fifteen 
percent  of  these  abductions  involve  the 
use  of  force  or  violence  and  75  to  85 
percent  involve  interstate  transportation 
of  the  child.  About  half  of  family 
abductions  occur  before  the  marital 
relationship  ends.  Another  41  percent 
did  not  occur  until  two  or  more  years 
after  a  divorce  or  separation,  usually 
after  parents  develop  new  households, 
move  away,  develop  new  relationships, 
or  become  disenchanted  with  the  legal 
system.  Over  half  occur  in  the  context 
of  relationships  with  a  history  of 
domestic  violence.  An  estimated  49 
percent  of  abductors  have  criminal 
records.  A  significant  number  have  a 
history  of  violent  behavior,  substance 
abuse,  or  emotional  disturbance. 

Abducted  children  suffer  significant 
harm.  It  is  not  uncommon  for  child 
victims  of  family  abduction  to  have 
their  names  and  appearance  altered,  to 
experience  medical  or  physical  neglect, 
unstable  schooling,  homelessness,  or 
frequent  moves.  They  are  often  told  lies 
about  the  abduction  and  the  left-behind 
parent,  even  that  the  left-behind  parent 
is  dead.  Many  child  victims  of  family 
abduction  experience  substantial 
psychological  consequences  and 
emotional  distress.  Trauma  symptoms 
may  be  evident  for  up  to  four  or  five 
years  after  recovery. 

Non-Family  Abduction 

An  estimated  3,200  to  4,600  short¬ 
term  non-family  abductions  are  known 
to  law  enforcement  each  year.  Of  these, 
an  estimated  200  to  300  are 
stereotypical  kidnappings  where  a  child 
is  gone  overnight,  is  killed,  is 
transported  a  distance  of  50  miles  or 
more,  or  where  the  perpetrator  intends 
to  keep  the  child  permanently.  Young 
teenagers  and  girls  are  the  most 
common  victims.  Two-thirds  of  short¬ 
term  abductions  involve  a  sexual 
assault.  A  majority  of  the  victims  are 
abducted  from  the  street.  Over  85 
percent  involve  force,  and  over  75 
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percent  involve  use  of  a  weapon.  Most 
episodes  last  less  than  a  day.  The 
number  of  short-term  abdu^ions  is 
considered  by  most  researchers  and 
practitioners  to  be  imderestimated  due 
to  police  reporting  methods  and  lack  of 
reporting  on  the  part  of  victims.  Based 
on  FBI  data,  there  were  an  estimated  43 
to  147  stranger  abduction  homicides  of 
children  annually  between  1976  and 
1987.  There  are  an  estimated  114,600 
attempted  non-family  (stranger) 
abductions  each  year,  usually  involving 
an  attempt  to  lure  a  child  into  a  car.  In 
a  majority  of  these  cases,  the  police 
were  not  contacted. 

Child  Exploitation 

Children  are  at  risk  of  being 
victimized  as  the  result  of  a  wide  range 
of  circumstances  that  fall  into 
essentially  three  categories;  running 
away,  being  thrownaway  by  parents  or 
guardians,  or  being  otherwise  lost  or 
missing. 

There  are  an  estimated  446,700 
runaways  from  households  each  year.  In 
addition,  an  estimated  12,800  children 
run  from  juvenile  facilities.  Many 
children  who  run  from  households  also 
run  from  facilities.  About  one  third  of 
these  runaways  left  home  or  a  juvenile 
facility  more  than  once.  Of  all 
runaways,  133,500  are  without  a  secure 
and  familiar  place  to  stay  during  their 
episode.  More  than  a  third  of  runaways 
run  away  more  than  once  during  the 
year.  One  in  10  go  a  distance  of  more 
than  100  miles.  Of  runaways  from 
juvenile  facilities,  almost  one-half  leave 
the  state.  Runaways  are  mostly 
teenagers  but  almost  10  percent  were 
aged  11  and  younger.  They  tend  to  come 
disproportionately  from  step-parent 
households.  Family  conflict  seems  to  be 
the  heart  of  most  runaway  episodes. 
Between  60  and  70  percent  report  being 
seriously  abused  physically.  Sexual 
abuse  estimates  range  from  25  to  80 
percent.  Runaways,  particularly  chronic 
runaways,  are  at  higher  risk  for  physical 
and  sexual  victimization,  substance 
abuse,  sexually  transmitted  diseases, 
unintended  pregnancies,  violence,  and 
suicide. 

There  are  an  estimated  127,100 
thrownaway  children  who  are  directly 
told  to  leave  the  household,  have  been 
away  from  home  and  are  not  allowed 
back  by  a  caretaker,  whose  caretaker 
makes  no  effort  to  recover  a  child  who 
has  run  away,  or  who  has  been 
abandoned  or  deserted.  By  comparison, 
there  is  1  child  who  is  a  thrownaway  for 
every  4  that  are  runaways.  An  estimated 
59,200  thrownaway  children  are 
without  a  secure  and  familiar  place  to 
stay  during  the  episode.  Most 
thrownaways  are  older  teenagers,  but 


abandoned  children  tend  to  be  young 
(half  under  the  age  of  4).  Thrownaways 
are  concentrated  in  low  income  families 
and  families  without  both  natural 
parents.  Compared  to  runaways, 
thrownaways  experience  more  violence 
and  conflict  within  their  families  and 
are  less  likely  to  return  home. 

There  are  an  estimated  438,200 
children  who  are  lost,  injured,  or 
otherwise  missing  each  year.  Of  these, 
139,100  cases  are  serious  enough  that 
the  police  are  called.  Almost  half 
involve  children  under  4.  Most  of  these 
episodes  last  less  than  a  day.  A  fifth  of 
the  children  experienced  physical  harm. 
Fourteen  percent  of  the  children  were 
abused  or  assaulted  durine  the  episode. 

Impact  on  Children  ana  Families:  The 
majority  of  families  of  missing  children 
experience  substantial  psychological 
consequences  and  emotional  distress. 
The  level  of  emotional  distress  equals  or 
exceeds  the  emotional  distress  for  other 
groups  of  individuals  exposed  to 
trauma,  such  as  combat  veterans  and 
victims  of  rape/assault/other  violent 
crime.  Families  where  the  missing  child 
is  subsequently  recovered  deceased 
exhibit  the  hipest  level  of  emotional 
distress.  Once  home,  a  third  of  the 
missing  children  live  in  constant  fear  of 
a  reabduction.  Almost  four-fifths  of 
victims  and  families  of  missing  children 
do  not  receive  mental  health  or 
counseling  services. 

System  Needs 

The  Missing  Children’s  Assistance 
Act  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended  describes  services  that  the 
Administrator  shall  consider  for 
funding.  They  are:  establish  and  operate 
a  national  24  hour  toll-free  telephone 
line  and  operate  a  national  resource 
center  and  clearinghouse;  coordinate 

f)ublic  and  private  programs  which 
ocate,  recover,  or  reunite  missing 
children  with  their  legal  custodians;  to 
disseminate  nationally,  information 
about  innovative  and  model  missing 
children’s  programs,  services,  and 
legislation;  provide  technical  assistance 
and  training  to  law  enforcement 
agencies.  State  and  local  governments, 
elements  of  the  criminal  justice  system, 
public  and  private  nonprofit  agencies, 
and  individuals  in  the  prevention, 
investigation,  prosecution,  and 
treatment  of  the  missing  and  exploited 
child  case  and  in  locating  and 
recovering  missing  children; 
periodically  conduct  national  incidence 
studies;  provide  information  to  lawful 
use  of  school  records  and  birth 
certificates  to  identify  and  locate 
missing  children;  and  to  educate 
parents,  children,  and  community 


agencies  and  organizations  in  ways  to 
prevent  the  abduction  and  sexual 
exploitation  of  children.  The  following 
critical  issues  describe  needs  that 
should  be  addressed  through  a  Long 
Range  Plan  for  Title  IV.  They  were  the 
result  of  two  work  sessions  held  for  the 
purpose  of  developing  this  plan. 

*  Training  at  the  community  level  for 
agency  staffs.  Not  enough  training  is 
available  to  inform  professionals  in  a 
wide  range*of  agencies  about  the 
relationship  between  missing  and 
exploited  children’s  issues  and  other 
commimity  problems.  This  training 
should  promote  the  implementation  of 
multi-disciplinary  approaches  and 
formal  inter-agency  cooperation. 

*  Identifying  the  missing  and 
exploited  children  problem  in 
communities.  Too  many  communities 
do  not  recognize  in  measurable  terms 
the  nature  and  scope  of  problems  of 
missing  children  and  various  forms  of 
child  exploitation.  Many  communities 
do  not  recognize  that  they  have  a 
missing  children  problem.  As  a  result, 
system-wide  planning  for  the  allocation 
of  resources  does  not  address  issues 
related  to  missing  and  exploited 
children  and  their  families. 

*  Developing  executive  level 
commitment,  ^ecutives  of  criminal  and 
juvenile  justice  agencies  who  have 
responsibility  for  missing  and  exploited 
children  cases  have  not  b^n  adequately 
targeted  to  receive  information  and 
training  related  to  missing  and  exploited 
children.  As  a  result,  missing  and 
exploited  childrens’  issues  have  not 
been  given  the  level  of  priority 
necessary  to  effect  change.  Insufficient 
emphasis  has  been  placed  on  distilling 
research  and  evaluation  findings  into 
information  that  is  relevant  to  policy 
makers. 

*  Availability  of  Missing  and 
Exploited  Children  programs  on 
community  and  child  safety. 

Community  services  for  missing 
children  should  be  integrated  into  a 
larger  community  effort  to  promote 
child  protection  and  overall  safety  of 
neighborhoods.  Community  services 
should  do  more  to  promote  child  safety 
through  linkages  among  the  wide  range 
of  community  agencies  that  come  in 
contact  with  missing  and  exploited 
children  and  their  families. 

*  Training  that  provides  communities 
with  useful  tools.  'Training  should  be 
practical,  be  targeted  to  specific 
audiences,  and  provide  communities 
with  tools  that  can  be  used  immediately 
to  assess  needs  and  reduce  duplication 
in  the  utilization  of  resources. 

*  Developing  a  Missing  and 
Exploited  Chil^n  Training  Plan.  A 
training  plan  using  Title  IV  funds 
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should  be  developed  that  aligns  training 
products  and  services  to  meet  specific 
goals.  Training  should  be  used  as  a  tool 
to  market  services  fimded  through  Title 
IV. 

*  Developing  methods  for  dealing 
with  problems  of  chronic  runaway  and 
thrownaway  children.  This  is  an 
extremely  high  risk  population  with 
which  many  agencies  have  little 
success.  Chironic  runaway  and 
thrownaway  children  are  very  likely  to 
become  missing  or  exploited. 

*  Improving  the  enmrcement  and 
legal  response  to  family  abduction 
cases.  The  enforcement  and  legal 
systems  lack  the  knowledge  and  skill  to 
deal  with  these  cases  effectively.  Legal 
reform  is  needed  to  further  define  when 
a  child  is  considered  missing  in  a  family 
abduction  case. 

*  Creating  stronger  linkages  between 
human  service  agencies,  the  criminal 
justice  system,  and  the  juvenile  justice 
System.  Currently  there  is  a  chasm 
between  the  justice  system  and  human 
service  agencies  in  providing  services  to 
missing  and  exploited  children  and 
their  families.  Too  many  cases  are 
passed  back  and  forth  among  these  two 
systems  rather  than  being  handled 
through  a  comprehensive  case 
management  system. 

*  Developing  a  plan  for  marketing 
services  available  to  communities 
through  Title  IV.  A  coherent  plan  of 
action  needs  to  be  developed  and 
implemented  to  expand  the 
understanding  of  the  services  that  are 
available  to  missing  children  and  their 
families  from  Missing  Children  grantees. 
Teleconferencing  and  other  new 
technologies  should  be  used  to  promote 
more  awareness  of  the  dimensions  of 
problems  addressed  by  Title  IV.  State 
Clearinghouses  could  play  a  more  active 
role  in  disseminating  information 
regarding  missing  and  exploited 
children. 

*  Disseminating  useful  information 
from  research  and  evaluation  work 
funded  by  Title  IV.  Findings  from 
research  and  evaluation  projects  need  to 
be  translated  into  useful  information 
that  can  be  used  in  communities  by 
practitioners. 

*  Applying  new  information 
technologies  in  addressing  the  goals  of 
Title  rv.  With  discussion  of  an 
“information  highway”  being  built  in 
the  United  States,  Title  IV  activities 
should  be  more  directly  tuned  to  take 
advantage  of  the  potential  benefits  of 
information  system  technology. 

*  Further  defining  the  role  of  non¬ 
profit  organizations.  The  wide  range  of 
services  provided  by  non-profit 
organizations  continues  to  evolve.  As  a 
result,  there  is  a  need  to  continue  to 


define  the  role  of  these  organizations  in 
relationship  to  other  community 
agencies.  A  set  of  standards  is  needed 
for  services  provided  by  non-profit 
organizations  participating  in  Title  IV 
related  activities. 

*  Continuing  the  evolution  of  the  role 
of  State  Clearinghouses.  The  number  of 
state  clearinghouses  has  grown  slowly 
but  steadily.  The  roles  of  these 
organizations  vary  from  state  to  state. 
Title  IV  has  funded  technical  assistance 
and  training  for  state  clearinghouses. 

The  nature  and  scope  of  services  to  be 
provided  to  state  clearinghouses  should 
be  re-evaluated. 

Long  Range  Plan  for  Future  Title  IV 
Funding 

OJJDP  funds  need  to  be  allocated  to 
reach  each  of  the  three  goals.  Strategies 
can  be  implemented  through  multiple 
program  initiatives  to  include  the 
National  Resource  Center  and 
Clearinghouse  mandated  in  Title  IV. 
Overall,  the.se  goals  and  strategies  are 
designed  to  help  conununities  to  use 
existing  community  resources  to 
improve  the  quality  of  services  provided 
to  missing  and  exploited  children  and 
their  families  through  multi-disciplinary 
approaches. 

GoaJ  1:  Increase  Awareness 

Title  IV  programs  should  focus  on 
increasing  awareness  of  problems 
related  to  missing  and  exploited 
children  on  the  part  of  professionals  and 
the  general  public.  Linkages  between 
child  victimization  and  fdture  costs  to 
society  are  not  generally  understood. 

Strategies 

Develop  a  series  of  clearly  stated 
educational  messages  about  missing  and 
exploited  children. 

These  messages,  delivered  through 
media,  teleconference,  publications  and 
other  sources  should  be  designed  to 
communicate  the  human,  economic  and 
social  costs  of  the  victimization  of 
missing  and  exploited  children  and 
their  families.  These  materials  should 
explain  the  need  to  prosecute  ofienders 
who  commit  crimes  against  children, 
point  to  sources  of  human  services,  and 
promote  prevention  measures.  These 
messages  should  translate  the  latest 
available  information  about  the  nature 
of  the  problem  into  themes  that  can  be 
clearly  communicated  in  communities. 

Develop  information  vehicles  for 
dissemination  to  targeted  audiences. 

These  vehicles  could  be  public 
service  aimouncements  and  other  public 
education  materials  that  are  tailor^  to 
parents  and  different  professionals  who 
see  the  evidence  of  the  problem  in 


communities.  These  materials  should  be 
of  a  type  that  can  be  economically 
reproduced  and  widely  distributed. 

Develop  an  approach  for  evaluating  the 
effectivmess  of  these  materials. 

Survey  information  or  focus  groups 
could  be  vehicles  used  to  evaluate  the 
ability  of  public  education  materials  to 
impart  key  facts  about  prevention, 
intervention  services,  and  the  need  to 
prosecute  crimes  against  children 
committed  by  adults. 

Goal  2:  Develop  Effective  Community 
Approaches 

OJJDP  will  identify,  design,  and  make 
available  effective  community 
approaches  for  addressing  the  problems 
of  missing  and  exploited  children  and 
their  femilies.  These  approaches  will 
deal  with  specific  aspects  of  family 
abduction,  non-family  abduction, 
thrownaway  children,  and  otherwise 
missing  children. 

Strategies 

Evaluate  relevant  information  from  Title  IV 
funded  activities  to  identify  gaps  in  existing 
knowledge  and  identify  ways  to  fill  those 
needs. 

Information  needs  to  be  developed  to 
establish  risk  factors  that  can  be  used  to 
identify  potential  abductors  in  family 
and  non-family  cases  so  that  prevention 
and  intervention  tactics  can  be  more 
sharply  focused.  More  also  needs  to  be 
learned  about  relatively  new  categories 
of  missing  children  such  as 
thrownaways  and  otherwise  lost 
children. 

Design  multi-agency  methods  for  dealing 
with  specific  types  of  missing  and  exploited 
children  to  include  chronic  runaways, 
throwna%vays,  and  victims  of  family 
abductions. 

Issues  related  to  confidentiality  and 
information  sharing  among  the  range  of 
agencies  involved  in  missing  and 
exploited  children  cases  should  be 
addressed  in  order  to  promote  inter¬ 
agency  collaboration.  Comprehensive 
case  management  methods  should  be 
adapted  to  address  the  needs  of  missing 
and  exploited  children  and  their 
families  for  each  of  the  categories  of 
missing  children  cases. 

Develop  training  and  technical  assistance 
materials  and  prepare  a  Title  IV  Technical 
Assistance  Catalt^ue. 

A  comprehensive  Title  IV  training 
needs  assessment  for  professionals  and 
non-profit  organizations  who  deal  with 
missing  and  exploited  children  and 
their  families  is  needed.  The  training 
needs  assessment  should  be  updated 
regularly  to  assure  that  OJJDP  is 
apprised  of  emerging  training  needs  in 
the  field.  OJPP  grantees  should  be 
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asked  to  develop  training  and  technical 
assistance  materials  on  effective 
practices  that  are  developed  during  the 
course  of  their  projects.  0})DP  should 
hold  periodic  meetings  of  Title  IV 
grantees  to  promote  information  sharing 
and  to  assist  OJJDP  in  developing  new 
methods  that  can  be  shared  with  other 
commmiities. 

Goal  3-  Provide  Assistance  to 
Communities 

OJJDP  should  provide  assistance  to 
communities  committed  to 
implementing  effective  approaches  to 
address  the  problem  of  missing  and 
exploited  children  and  their  families. 
This  assistance  would  take  the  form  of 
site  visits,  training,  assessment  reports, 
publications^  teleconferences,  and  other 
means  of  delivering  technical 
assistance. 

Strategies 

Develop  and  implement  a  marketing  plan 
for  providing  technical  assistance  and 
training  to  specihc  audiences. 

This  marketing  plan  should  first 
identify  a  pool  of  communities 
interested  in  making  use  of  services 
supported  by  Title  FV.  The  marketing 
plan  would  be  based  on  an  analysis  of 
the  location  of  various  types  of  child 
victimization  related  to  Title  IV  as  well 
as  past  commimity  interest  in  Title  IV 
issues.  OJJDP  would  then  develop 
materials  and  methods  for  marketing 
technical  assistance  and  training  to 
these  communities. 

Fix  responsibility  within  OJJDP  for 
coordinating  the  delivery  of  technical 
assistance  under  Title  IV. 

The  Director  of  the  Missing  Children’s 
Program  should  be  responsible  for 
directly  managing  the  delivery  of 
technical  assistance  and  training  funded 
through  Title  IV.  This  work  will  include 
keeping  central  records  of  all  requests 
for  information,  training,  and  technical 
assistance  as  well  as  tal^g  primary 
responsibility  for  assxuing  that  those 
services  are  of  the  highest  possible 
quality. 

Develop  an  ongoing  process  for  evaluating 
technical  assistance  and  training  provided 
through  Title  IV. 

To  complement  training  planning 
efforts  and  the  assessment  of  technical 
assistance  needs,  OJJDP  will  expand 
efforts  to  evaluate  technical  assistance 
and  training  funded  through  Title  IV. 
Grantees  who  deliver  these  services  will 
be  required  to  provide  OJJDP  with 
names  and  addresses  of  all  individuals 
who  request  and  received  services 
through  Title  IV.  This  information  will 
be  used  by  OJJDP  to  distribute 
evaluation  surveys  designed  to  assess 


the  quality  and  effectiveness  of  services 
delivered. 

Fiscal  Year  1995  Programs 

The  following  are  brief  summaries  of 
each  of  the  proposed  competitive  and 
continuation  programs  for  Fiscal  Year 
1995.  The  estimated  amounts,  sites  for 
implementation,  and  other  descriptive 
information  presented  here  are  subject 
to  change  based  on  the  public  comment 
process,  grantee  performance, 
application  quality,  fund  availability, 
and  other  factors.  OJJDP  has  a  limited 
amount  of  funds  for  competitive 
programs  in  FY  1995.  Competitive 
programs  are  therefore  being  proposed 
with  funding  levels  subject  to  change 
based  upon  public  comment. 

Competitive  programs  may  be  added  to 
the  plan  based  on  the  review  and 
comment  process. 

Fiscal  Year  1995  Programs 
Competitive  Programs 

National  Missing  Children’s  Resource 
Center  and  Clearinghouse,  $3,050,000 

This  three  year  cooperative  agreement 
will  fund  the  operation  of  a  national 
resource  center  and  clearinghouse  as 
mandated  in  Section  404(b)  (42  U.S.C. 
5773).  The  clearinghouse  is  responsible 
for  establishing  and  operating  a  24  hoiu 
toll-free  telephone  line  by  which 
individuals  may  report  information 
regarding  the  location  of  any  missing 
child,  or  other  child  13  years  of  age  or 
younger,  whose  whereabouts  are 
imknown  to  such  child’s  legal 
custodian,  and  request  infonnation 
pertaining  to  procedures  necessary  to 
reunite  the  child  and  legal  custodian.  In 
addition,  the  clearinghouse  will  be 
responsible  for  providing  a  wide  range 
of  assistance  to  State  and  local 
governments,  public  and  private  non¬ 
profit  agencies,  and  individuals. 

Specific  assistance  includes 
coordinating  public  and  private 
programs  which  locate,  recover,  or 
reunite  missing  children  with  their  legal 
guardians,  provide  training  and 
technical  assistance,  disseminate 
information  about  innovative  and  model 
missing  childrens’  programs,  and 
facilitate  the  lawful  use  of  school 
records  to  identify  and  locate  missing 
children. 

Title  IV  Training  and  Technical 
Assistance  $750,000 

OJJDP,  through  its  Missing  Children’s 
Program,  is  committed  to  support  the 
agencies  and  organizations  that  deliver 
services  related  to  the  prevention  of 
missing  and  exploited  children  cases, 
the  location  of  missing  children,  the 
recovery  of  those  children,  and  the 
successful  reunification  of  missing 


children  to  their  legal  guardian(s). 
Through  funding  of  relevant  research 
and  program  demonstration  projects, 
OJJDP  produces  information  and  work 
products  of  use  to  agencies, 
organizations,  victims,  and  families. 
OJJDP  seeks  to  disseminate  such 
information  and  work  products  through 
the  delivery  of  training  and  technical 
assistance  to  law  enforcement,  judges, 
prosecutors,  schools,  hiiman  service 
agencies,  medical  service  providers, 
non-profit  organizations,  and  any  other 
appropriate  entity  that  provides  services 
to  missing  and  exploited  children  and 
their  families. 

To  coordinate  the  delivery  of 
information,  work  products,  training, 
and  technical  assistance,  OJJDP  will 
issue  a  Request  for  Proposals  (RFP)  for 
the  development  and  management  of  an 
efficient  and  effective  technical 
assistance  and  training  program  for  Title 
rv  funded  activities,  "fte  RFP  will 
include  services  related  to  the  design, 
development  and  delivery  of  all  new 
Title  IV  training  and  technical 
assistance  based  on  work  products  and 
other  results  generated  by  the 
experience  of  other  Title  FV  grantees. 

The  successful  contractor  will  be 
responsible  for  incorporating  existing 
Title  IV  funded  training  into  new 
programs  where  appropriate. 

OJJDP  believes  that  tnis  approach  will 
standardize  the  training  being  delivered 
through  Title  IV,  more  efficiently  make 
use  of  Title  FV  funding,  and  strengthen 
quality  control  for  the  dehvery  of 
training  and  technical  assistance. 

Effective  Commvmity-Based 
Approaches  for  Dealing  With  Missing 
and  Exploited  Children  $250,000 

Private  non-profit  organizations 
(NPOs)  in  communities  provide  a  vital 
service  to  the  families  of  missing  and 
exploited  children.  'These  organizations 
were  formed  to  play  a  role  that  is  best 
fulfilled  by  community  members  who 
provide  support  to  each  other  during  the 
ordeal  many  parents  and  children 
experience  in  missing  and  exploited 
children  cases.  Over  the  last  two  years, 
private  non-profit  organizations  have 
taken  steps  to  further  develop  the 
quality  and  level  services  to  include 
forming  a  national  organization. 

This  three  year  program,  to  be 
awarded  in  two  18  month  budget 
periods,  is  designed  to  provide  training 
and  technical  assistance  that  will 
support  the  continuing  development  of 
NPOs  as  a  resource  for  providing 
services  in  commimities  that  other 
agencies  may  not  be  best  suited  to 
provide.  This  training  and  technical 
assistance  would  focus  on  assisting 
NPOs  in  developing  protocols  that  caii 
be  used  to  tailor  their  mission,  goals. 
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and  services  to  the  needs  of 
communities. 

The  project  will  support  up  to  five 
demonstration  sites  that  have  active 
missing  and  exploited  children 
programs  in  place  and  seek  to 
strengthen  the  role  of  NPOs  in  providing 
services.  Technical  assistance  will  also 
be  provided  on  a  request  basis  to 
individual  NPO’s.  The  applicant  should 
consider  missing  and  exploited  children 
programs  in  locd  community 
organizations  as  possible  sites  as  well. 

nwlucts  that  would  be  generated  as 
a  result  of  this  project  would  include, 
but  not  be  limited  to,  standardized 
intake  forms,  procedures  for 
communication  with  other  agencies, 
guidelines  for  e^ablishing  a  multi¬ 
disciplinary  board  of  directors,  and  an 
overall  handbook  for  the  operation  of  an 
NPO  that  is  tailored  to  the  delivery  of 
services  to  missing  and  exploited 
children  and  their  families. 

Continuation  Programs 

National  Alzheimer’s  Patient  Alert 
Program  $750,000 

This  project  supports  a  national 
program  to  facilitate  the  identification 
and  safe  return  of  missing  persons 
afflicted  with  Alzheimer’s  disease  and 
related  disorders.  During  its  third  year 
of  operation,  this  project  will  expand  its 
central  registry  of  computerized 
information  on  memory  impaired 
persons  and  a  national  toll-fiee 
telephone  line  to  access  the  registry: 
produce  new  informational  materials 
including  a  promotional  poster  for  use 
in  the  training  of  law  enforcement 
personnel  and  public  education;  and 
coordinate  and  enhance  the  case 
management  efibrts  of  existing 
community  based  organizations 
including  local  chapters.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1995. 

Missing  and  Exploited  Children 
Comprehensive  Action  Program  (M/ 
CAP)  $700,000 

The  Missing  and  Exploited  Children 
Comprehensive  Action  Program  (M/ 
CAP)  is  a  national  demonstration  project 
designed  to  promote  the 
implementation  of  multi-agency 
community  approaches  for  dealing  with 
missing  and  exploited  children  cases. 
The  grantee  for  the  final  year  of  this 
project  is  Public  Administration 
Services  of  McLean,  Virginia. 

During  this  final  year  of  funding, 
assistance  will  be  provided  to  project 
sites  that  are  in  the  process  of 
developing  their  long  range 
implementation  plan.  Training  and 
technical  assistance  will  also  be 
provided  to  sites  that  have  adopted  long 
range  implementation  plans.  In 


addition,  training  and  technical 
assistance  materials  will  be  developed 
that  can  be  incorporated  into  the  Title 
IV  Training  and  Technical  Assistance 
Program,  ^sting  M/CAP  sites  will  be 
encouraged  to  serve  as  regional 
technical  assistance  sites  which  will 
provide  OJIDP  with  a  mechanism  to 
support  the  delivery  of  services  through 
the  Title  IV  Training  and  Technical 
Assistance  Program.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1995. 

Child  Abuse  Training  and  Technical 
Assistance  Program  for  Law 
Enforcement  $500,000 

These  funds  are  committed  to  a 
contract  between  OJJDP’s  Training  and 
Technical  Assistance  Division  and  Fox 
Valley  Technical  College  of  Appleton, 
Wisconsin.  The  funds  will  be  used  to 
support  the  delivery  of  child  abuse 
investigation  courses,  including 
information  on  the  investigation  of 
missing  and  exploited  children  cases. 

No  additional  applications  will  be 
solicited  in  Fiscal  Year  1995. 

Investigation  and  Prosecution  of 
Parental  Abduction  Cases  $250,000 

Through  this  project.  Title  IV  funds 
are  used  to  provide  assistance  to  local 
prosecutors  that  will  allow  them  to 
more  effectively  prosecute  non¬ 
custodial  parents  who  abduct  their 
children.  The  project  will  identify  legal 
and  social  issues  in  these  cases  that 
should  be  addressed,  summarize  and 
analyze  current  research  in  this  area, 
identify  experts  who  have  successfully 
prosecuted  these  cases,  and  produce 
legal  analyses  and  guidelines  that  can  be 
disseminated  to  prosecutors  and  law 
enforcement  agencies. 

The  grantee  for  this  program  is  the 
American  Prosecutors  Research  Institute 
(APRI).  No  additional  applications  will 
be  solicited  in  Fiscal  Year  1995. 

Model  Treatment  &  Services 
Approaches  for  Mental  Health 
Professions  Working  With  Families  of 
Missing  Children  $195,000 

This  project  is  designed  to  provide 
mental  health  professionals  with 
effective  treatment  approaches  for  the 
rehabilitation  of  families  traumatized  by 
child  abduction  so  that  a  state  of 
normalcy  can  be  established  in  the 
aftermath  of  such  events.  During  Fiscal 
Year  1995,  training  manuals  and 
support  materials  will  be  developed  that 
can  be  used  during  the  implementation 
of  treatment  models  defined  during  the 
project. 

The  grantee  for  the  final  year  of  this 
multi-year  project  is  the  Western  Center 
for  Child  Protection.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1995. 


Investigative  Case  Management  for 
Missing  Children  Homicides  $150,000 

This  project  is  designed  to  improve 
investigative  procedures  for 
investigating  murders  of  missing, 
abducted,  or  runaway  children  as  well 
as  to  improve  the  rate  of  apprehension 
and  prosecution  of  serial  murderers  of 
children.  'The  project  addresses 
evidence  gathering,  forensic  evidence 
techniques,  metht^  for  determining 
linkages  among  child  murder  cases,  and 
enhancing  coordination  of  child 
homicide  cases  among  law  enforcement 
agencies  nationwide. 

The  project  will  develop  a  resource 
management  guide  which  will  contain 
methods,  procedures,  and  a  checklist  for 
investigation  of  a  missing  child 
homicide.  The  project  also  calls  for  the 
delivery  of  tecl^cal  assistance  and 
training  for  state  and  local  law 
enforcement  agencies. 

The  grantee  for  this  project  is  the 
Criminal  Investigation  Division  of  the 
State  of  Washington  Attorney  General’s 
Office.  The  program  is  supported  by 
America’s  Law  Enforcement  Retiree 
Team  (ALERT)  volunteers  from  the 
National  Center  for  Missing  and 
Exploited  Children.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1995. 

Multi-jurisdictional,  Interagency 
Model  for  Investigating  and  Prosecuting 
Cases  of  Child  Sexual  Abuse  $100,000 

This  is  a  progsam  that  is  jointly 
funded  with  $50,000  of  Title  FV  funds 
and  $50,000  from  the  Office  for  Victims 
of  Crime  (OVC).  In  Fiscal  Year  1995  this 
program  will  develop  and  implement 
prototype  multi-jurisdictional  task 
forces  for  the  investigation  and 
prosecution  of  cases  involving  sexual 
exploitation  of  children.  These  tasks 
forces  are  to  be  formed  in  up  to  five 
communities  throughout  the  United 
States  that  include  Federal,  state,  and 
local  authorities. 

Funds  for  this  project  cannot  be  used 
for  law  enforcement  efforts,  but  must  be 
targeted  to  assist  child  and  youth 
victims  in  crisis,  to  provide  staff 
training,  and  promote  public  awareness. 

This  is  the  second  year  of  a 
cooperative  agreement  between  OJJDP, 
OVC  and  the  Education  Development 
Center,  Inc.  No  additional  applications 
will  be  solicited  in  Fiscal  Year  1995. 

Missing  Children  Data  Archive 
$25,000 

Through  this  program,  OJJDP  makes 
available  all  data  sets  produced  as  the 
result  of  funded  research  addressing 
missing  and  exploited  children  and 
their  families  in  a  readily 
understandable,  documented  data 
archive.  OJJDP  provides  this  service 
through  a  rx»operative  agreement  with 
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the  University  of  Michigan  whose  staff 
prepare  missing  and  exploited  children 
data  and  documentation  to  conform  to 
generally  accepted  standards.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1995. 
tohn  |.  Wilson, 

Acting  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 

(FR  Doc.  94-25086  Filed  10-11-94;  8:45  am) 
BILUNG  CODE  4410-18-P 


October  tz,  1994 


Part  tv 

Department  of 
Transportation 

Federal  Transit  Aministration 


FTA  Fiscal  Year  1995  Apportfonments 
and  ANocations;  Notice 


51758 


Federal  Register  /  Vol.  59,  No,  196  /  Wednesday,  October  12,  1994  /  Notices 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

FTA  Fiscai  Year  1995  Apportionments 
and  Aiiocations 

AGENCY:  Federal  Transit  Administration 
(FTA),  DOT. 
action:  Notice. 

SUMMARY:  The  Department  of 
Transportation  (DOT)  and  Related 
Agencies  Appropriations  Act,  1995 
(Pub.  L,  103-331),  signed  into  law  by 
President  CUnton  on  September  30, 

1994,  provides  fiscal  year  1995 
appropriations  for  the  Federal  Transit 
Administration’s  transit  assistance 
programs.  Based  upon  this  Act,  this 
Notice  contains  a  comprehensive  list  of 
apportionments/allocations  of  the 
various  funding  programs. 

This  Notice  includes  the 
apportionment  of  fiscal  year  1995  funds 
for  the  Urbanized  Area  Formula  and 
Nonurbanized  Area  Formula  Programs, 
the  Elderly  and  Persons  with 
Disabilities  Program,  the  Interstate 
Substitute  Transit  Program  (23  U.S.C. 
103(e)(4)),  the  Capital  Program 
including  Fixed  Guideway 
Modernization,  the  Metropolitan 
Planning  Program  and  State  Planning 
and  Research  Program,  based  on  the 
1995  DOT  Appropriations  Act  and 
Federal  transit  laws.  This  Notice  also 
contains  the  allocations  for  the 
statutorily  required  funding  for  New 
Starts  and  Bus  under  the  Capital 
Program.  Statutory  limitations  on  the 
use  of  operating  assistance  are  also 
included  in  this  Notice,  as  well  as  other 
pertinent  information. 

In  addition,  an  expanded  FTA  policy 
regarding  pre-award  authority  to  incur 
project  costs  is  included  in  this  Notice. 

Public  Law  103-272,  signed  by 
President  Clinton  on  July  5, 1994, 
codifies  Federal  transit  laws  imder  title 
49,  chapter  53  of  the  United  States 
Code.  This  Notice  uses  the  new  form  of 
citation  followed  by  the  former  Federal 
Transit  Act,  as  amended  (FTA  Act), 
citation  in  parenthesis. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
appropriate  FTA  Regional 
Administrator  for  grant  specific 
information  and  issues;  Janet  Lynn 
Saha],  Chief,  Resource  Management  and 
State  Programs  Division,  Office  of 
Capital  and  Formula  Assistance,  (202) 
366-2053,  for  general  information  about 
the  Urbanized  Area  Formula  and 
Nonurbanized  Area  Formula  Programs, 
the  Elderly  and  Persons  with 
Disabihties  Program,  the  Capital 
Program  (formerly  Sections  9, 18, 16,  3) 
or  the  23  U.S.C.  103(e)(4)  Interstate 


Substitute  Transit  Program;  or  Sam 
Zimmerman,  Director,  Office  of 
Planning,  (202)  366-2360,  for  general 
information  concerning  the 
Metropolitan  Planning  and  State 
Planning  and  Research  Programs 
(formerly  Sections  8  and  26(a)(2)). 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contrats 

I.  Codification  of  Federal  Transit  Laws 

II.  Background 

III.  Overview  of  Appropriations  for  Grant 

Programs 

A.  General 

B.  Livable  Communities  Initiative 
C  1996  Summer  OI)rmpic  Games 
D.  Project  Management  Set-Aside 

IV.  Urbanized  Area  Formula  Program 

(Formerly  Section  9) 

A.  Total  Urbanized  Area  Formula 
Apportionments 

B.  Data  Used  for  Urbanized  Area  Formula 
Apportionments 

C.  Adjustments  for  Energy  and  Operating 
Efficiencies 

D.  Repayment  of  Temporary  Matching 
Fund  Waivers 

E.  Urbanized  Area  Formula  Fiscal  Year 
1995  Apportionments  to  Governors 

F.  Urbanized  Area  Formula  Operating 
Assistance  Limitations 

G.  Statewide  Operating  Assistance 
Limitations 

H.  Designated  Transportation  Management 
Areas 

I.  Urbanized  Area  Formula  Funds  Used  for 
Highway  Piuposes 

V.  Nonurbanized  Area  Formula  Program 

(Formerly  Section  18)  and  Rural  Transit 
Assistance  (RTAP)  Program 

A.  Nonurbanized  Area  Formula  Program 

B.  RTAP  Program 

VI.  Elderly  and  Persons  with  Disabilities 

Program  (Formerly  Section  16) 

VII.  Title  23  Interstate  Substitute  Transit 
Program 

VIII.  Surface  Transportation  Program 
“Flexible”  Funds  Used  for  Transit 
Purposes 

A.  Transfer  Process 

B.  Matching  Share  for  Flexible  Funds 

C.  Other  Funds  Transferred  to  FTA 

IX.  Capital  Program  (Formerly  Section  3) 

A.  Fixed  Guideway  Modernization 

B.  New  Starts 

C.  Bus 

X.  Unit  Values  of  Data  for  Urbanized  Area 

Formula  and  Nonurbanized  Area 
Formula  and  Programs,  and  Fixed 
Guideway  Modernization  Formula 

XI.  Metropolitan  Planning  and  State  Planning 

and  Research  Programs  (Formerly 
Sections  8  and  26(a)(2)) 

A.  Metropolitan  Planning  Urbanized  Area 
Program 

B.  State  Planning  and  Research  Program 
C  Data  Used  for  Metropolitan  Planning 

and  State  Planning  and  Research 
Apportionments 

XII.  Period  of  Availability  of  Funds 

XIII.  Notice  and  Pre-Award  Authority  to 
Incur  Project  Costs 

A.  Background 

B.  Expanded  Coverage 


C  Conditions 

D.  Environmental  and  Other  Requirements 
XrV.  Electronic  Grant  Making  and 

Management  (EGMM)  Initiative;  Fiscal 
Year  1995  and  Beyond 

XV.  Quarterly  Approval  of  Grants 

XVI.  Grant  Application  Procedures 

Tables 

1.  FTA  Fiscal  Year  1995  Appropriations  for 

Grant  Programs 

2.  FTA  Fiscal  Year  1995  Urbanized  Area 

Formula  Apportionments  (Formerly 
Section  9) 

3.  FTA  Fiscal  Year  1995  Nonurbanized  Area 

Formula  Apportionments  (Formerly 
Section  18)  and  Rural  Transit  Assistance 
Program  (RTAP)  Allocations 

4.  FTA  Fiscal  Year  1995  Elderly  and  Persons 

with  Disabilities  Apportionments 
(Formerly  Section  16) 

5.  FTA  Fiscal  Year  1995  Interstate  Substitute 

Tranist  Apportionments 

6.  FTA  Fiscal  Year  1995  Fixed  Guideway 

Modernization  Formula  Apportionments 

7.  FTA  Fiscal  Year  1995  New  Start 

Allocations 

8.  FTA  Fiscal  Year  1995  Bus  Allocations 

9.  FTA  Fiscal  Year  1995  Metropolitan 

Planning  and  State  Planning  and 
Research  Apportionments  (Formerly 
Sections  8  and  26(a)(2)) 

10.  Unit  Values  of  Data — ^FTA  Fiscal  Year 

1995  Urbanized  Area  Formula  and 
Nonurbanized  Area  Formula  Programs, 
and  Fixed  Guideway  Modernization 
Formula  Apportionments  (Formerly 
Sections  9, 18,  and  3) 

I.  Codification  of  Federal  Transit  Laws 

On  July  5, 1995,  President  Clinton 
signed  Public  Law  103-272,  which 
codifies  Federal  transit  laws  under  title 
49,  chapter  53  of  the  United  States 
Code.  The  enactment  of  Public  Law 
103-272  repeals  the  FT  Act  without 
substantive  change,  which  means  that 
the  original  meaning  of  the  FT  Act 
provisions  are  unchanged  by  this 
codification,  even  though  the  new 
language  in  some  instances  difiers  from 
that  of  the  FT  Act,  The  codification 
includes  laws  enacted  through  June  30, 
1993.  Provisions  enacted  after  that  date, 
and  revisions  to  title  49,  chapter  53,  will 
be  reflected  in  subsequent  legislation 
now  being  drafted  in  Congress.  This 
Notice  accordingly  uses  the  new  form  of 
citation  followed  by  the  relevant  FT  Act 
citation  in  parentheses.  Listed  below  are 
the  most  commonly  used  citations: 


Federal 
Transit  Act 

49 

U.S.C.  § 

Subject 

Section  3  . 

5309  . 

Capital  Program. 

Section  8  . 

5303  . 

Metropolitan  Planning 
Program.  . 

Section  9  . 

5307  . 

Urbanized  Area  For¬ 
mula  Program. 

Section 

13(c). 

5333(b)  . 

Labor  Protection  Cer¬ 
tification. 
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Federal 
Transit  Act 

49 

U.S.C.  § 

Subject 

Section  16 

5310  . 

Elderly  and  Persons 
with  Disabilities 
Program. 

Section  18 

5311  . 

Nonurbanized  Area 
Formula  Program. 

Section 

5313/ 

State  Planning  and 

26(a)(2). 

5314. 

Research. 

II.  Background 

Urbanized  Area  Formula  Program 
funds  are  apportioned  by  statutory 
formula  to  urbanized  areas  and  to  the 
Governors  to  provide  capital,  operating 
and  planning  assistance  in  urbanized 
areas.  Nonurbanized  Area  Formula 
Program  funds  are  apportioned  by 
statutory  formula  to  the  States  for 
capital  and  operating  assistance  in 
nonurbanized  areas.  Elderly  and 
Persons  with  Disabilities  Program  funds 
are  apportioned  by  statutory  formula  to 
the  States  to  provide  capital  assistance 
to  organizations  providing 
transportation  service  for  elderly 
persons  and  persons  with  disabilities. 
Interstate  Substitute  Transit  funds  are 
apportioned  by  formula  to  areas  that 
have  withdrawn  planned  interstate 
routes.  Fixed  Guideway  Modernization 
Formula  funds  are  apportioned  by 
statutory  formula  to  specified  urbanized 
areas  for  capital  improvements  in  rail 
and  other  fixed  guideways.  Funds 
appropriated  under  the  Metropolitan 
Planning  Program  are  apportioned  by  a 
statutory  formula  to  the  States  for 
allocation  by  them  to  Metropolitan 
Planning  O^anizations  (MPOs)  in 
urbanized  areas  or  portions  thereof. 
Appropriated  funds  under  the  State 
Planning  and  Research  Prograim  also  are 
apportioned  to  States  by  a  statutory 
formula.  New  Start  earmarks  in  the  1995 
DOT  Appropriations  Act  and  all  Bus 
fund  allocations  in  its  accompanying 
Conference  Report  are  also  included  in 
this  Notice. 

III.  Overview  of  Appropriations  for 
Grant  Programs 

A.  General 

In  fiscal  year  1995,  the  appropriation 
for  the  Urbanized  Area  Formula  and 
Nonurbanized  Area  Formula  Programs 
is  $2,416,847,844.  Of  this  amount,  94.50 
percent  ($2,283,921,213)  is  made 
available  to  the  Urbanized  Area  Formula 
Program;  and  5.50  percent 
($132,926,631)  is  made  available  to  the 
Nonurbanized  Area  Formula  Program. 
The  other  program  appropriations 
contained  in  this  Notice  are  as  follows: 
$4,612,500  for  the  Rural  Transit 
Assistance  Program  (RTAP); 

$59,152,156  for  the  Elderly  and  Persons 
with  Disabilities  Program;  $41,512,500 


for  the  Metropolitan  Planning  Program; 
$8,475,000  for  the  State  Planning  and 
Research  Program;  $48,030,000  for  the 
Interstate  Substitute  Transit  Program; 
and  $1,725,000,000  for  the  Capital 
Program.  Of  the  Capital  Program 
amount,  $725,000,000  is  for  Fixed 
Guideway  Modernization,  $646,670,000 
is  for  New  Starts  and  $353,330,000  is  for 
Bus. 

Table  1  displays  the  amounts 
appropriated  for  these  programs, 
including  adjustments  and  final 
apportionment/allocation  amounts.  The 
text  following  this  table  provides  a 
narrative  explanation  for  the  funding 
levels  and  other  factors  affecting  these 
apportionmepts/allocations. 

B.  Livable  Communities  Initiative 

FTA  urges  that  grantees  incorporate  to 
the  extent  possible  the  concepts  of 
“livable  communities”  into  the  transit 
and  planning  projects  funded  with 
Federal  assistance  being  made  available 
by  this  Notice  and  funds  transferred 
from  highway  programs.  The  Livable 
Communities  Initiative  recognizes  that 
transit  programs  can  be  instrumental  in 
shaping  the  nature  of  community 
development  and  represent  an 
important  tool  for  enhancing  the  vitality 
of  individual  communities  and 
neighborhoods  served  by  our  regional 
transit  systems.  Transit  facilities  and 
stations  can  become  energetic  local 
activity  centers  providing  convenient 
shopping,  business,  and  educational 
opportunities  as  well  as  other  needed 
social  services  like  health  and  day  care. 
They  can  serve  as  focal  points  for 
attractive  mixed  used  development. 
Transit  services,  appropriately  sized  to 
community  needs,  can  bind  the 
commimity  together  and  provide  an 
environmentally  attractive  alternative  to 
automobile  travel  and  a  safe  and 
affordable  means  of  transport  for  those 
who  might  otherwise  find  it  difficult  to 
have  full  access  to  community  activities. 

Livable  comitiunities  concepts 
include:  (1)  Careful  coordination  of 
transit  planning  with  community 
development  planning  leading  to 
neighborhoods  where  housing,  schools, 
and  parks  are  within  easy  walking 
distance  of  user-fiiendly  transit  that 
links  residents  with  local  social  and 
economic  services  and  jobs;  (2) 
alternatives  to  the  automobile  such  as 
transit,  pedestrian,  and  bicycle  access 
and  operational  improvements  such  as 
guaranteed  ride  home  services, 
neighborhood  shuttles,  and  user- 
friendly  fare  collection  systems  that 
encourage  transit  use;  (3)  mixed-use 
neighborhoods  with  residential  areas 
complemented  by  office  and 
commercial  development,  green  or  open 


spaces,  and  public  services  (also  transit 
facilities  such  as  major  bus  stops  or 
train  stations  are  designed  to  include  , 
other  enterprises  that  are  useful  to 
transit  passengers,  e.g.,  day  care 
centers);  (4)  safe,  secure,  and  customer- 
friendly  streets,  transit  facilities,  and 
pedestrian  walkways;  and  (5)  full 
commimity  participation  in  the 
decision-making  process  by 
neighborhood  organizations,  small  and 
minority  businesses,  and  interested 
individuals. 

FTA  will  soon  be  issuing  guidance  on 
the  Livable  Communities  Initiative.  This 
initiative  will  highlight  and  demonstrate 
the  benefits  of  livable  communities  by 
providing  technical  assistance  along 
with  a  limited  amount  of  funding  for 
planning  and  capital  grants. 

C.  1996  Summer  Olympic  Games 

The  1995  DOT  Appropriations  Act 
has  made  available  $16,000,000  for  costs 
associated  with  unique  transportation 
requirements  of  the  Centennial  Olympic 
Games  and  Paralympic  Games,  which 
will  take  place  in  Atlanta,  Georgia,  in 
summer  1996.  These  funds  will  be  used 
for  the  round-trip  delivery  costs  and 
preparation  of  roughly  2,000  buses 
being  made  available  by  transit 
authorities  around  the  country  to 
support  the  unique  transportation 
requirements  of  the  Olympic  and 
Paralympic  Games. 

D.  Project  Management  Set-Aside 

49  U.S.C.  5327  (formerly  Section  23  of 
the  FT  Act),  allows  the  Seo^tary  of 
Transportation  to  use  not  more  than 
one-half  of  one  percent  of  the  funds 
made  available  under  the  Capital 
Program,  the  Urbanized  Area  Formula 
and  Nonurbanized  Area  Formula 
Programs,  the  National  Capital 
Transportation  Act,  as  amended,  and 
the  Interstate  Substitute  Transit 
Program,  and  an  additional  one-quarter 
of  one  percent  of  Capital  Program  funds, 
to  contract  with  any  person  to  oversee 
the  construction  of  any  major  project 
under  these  statutory  programs  and  to 
conduct  safety,  procurement, 
management  and  financial  reviews  and 
audits.  Therefore,  one-half  of  one 
percent  of  the  funds  appropriated  for 
fiscal  year  1995  for  the  programs  noted 
above,  and  three-quarters  of  one  percent 
of  Capital  Program  funds  have  b^n 
reserved  for  this  purpose  before 
apportionment  of  the  funds. 


1760 


Federal  Register  /  VoL  59,  No.  196  /  Wednesday,  October  12,  1994  /  Notices 


IV.  Urbanized  Area  Formula  Program 
(Formerly  Section  9) 

A.  Total  Urbanised  Area  Formula 
A  pportionments 

In  addition  to  the  appropriated  fiscal 
year  1995  Urbanized  Area  Formula 
funds  of  $2,283,921,213,  the 
apportionment  also  includes 
$24,351,386  in  deobligated  Urbanized 
Area  Formula  funds  (including  formerly 
Section  5  formula  funds)  which  have 
become  available  for  reapportionment 
under  the  Urbanized  Area  Formula 
Program  as  provided  for  under  49  U.S.C. 
5336(i)  (formerly  section  9(o)). 

Table  2  displays  the  amount 
apportioned  for  the  Urbanized  Area 
Formula  Program.  After  the  one-half 
percent  set-aside  ($11,419,606),  the 
amount  appropriated  under  this 
program  is  $2,272,501,607.  The  funds  to 
be  reapportioned,  described  in  the 
previous  paragraph,  were  then  added. 
Thus,  the  total  amount  apportioned  for 
this  program  is  $2,296,852,993. 

B.  Data  Used  for  Urbanized  Area 
Formula  Apportionments 

E)ata  from  the  1993  National  Transit 
Database  (Section  15)  Report  Year 
submitted  in  late  1993  and  early  1994 
have  been  used  to  calcrilate  the  fiscal 
year  1995  Urbanized  Area  Formula 
apportionments  for  urbanized  areas  over 
200,000  in  population.  The  population 
and  population  density  figures  used  in 
calculating  the  Urbanized  Area  Formula 
are  from  the  1990  Census. 

C.  Adjustments  for  Energy  and 
Operating  Efficiencies 

49  U.S.C.  5336(bK2)  (formeriy  section 
9(b)(4)  of  the  FT  Act)  provides  that,  if 
a  recipient  under  this  section 
demonstrates  to  the  satisfaction  of  the 
Secretary  that  energy  or  operating 
efficiencies  would  be  achieved  by 
actions  that  reduce  revenue  vehicle 
miles  but  provide  the  same  frequency  of 
revenue  service  to  the  same  number  of 
riders,  the  recipient’s  apportionment 
under  49  U.S.C  5336  (formerly  Section 
9(b)(2)(A))  shall  not  be  reduced  as  a 
result  of  such  actions.  One  recipient  has 
submitted  data  acceptable  to  FTA  in 
accordance  with  this  provision. 
Accordingly,  the  revenue  vehicle  miles 
used  in  the  Urbanized  Area  Fonnula 
database  to  calculate  the  fiscal  year  1995 
Urbanized  Area  Formula  apportionment 
reflect  the  amount  the  recipient  would 
have  received  without  the  reductions  in 
mileage. 

D.  Repayment  of  Temporary  Matching 
Fund  Waivers 

Under  the  Temporary  Matching  Fund 
Waiver  provision  authorized  at  49 


U.S.C.  5307(i)(3)  (formerly  Section 
9(g)(3)),  grantees  have  been  able  to 
request  a  Federal  share  of  100  percent 
up  to  the  area’s  total  apportionment. 

Four  gramts  or  amendments  have  been 
awarded  which  employ  the  temporary 
w'aiver  of  local  matching  funds  for 
Urbanized  Area  Formula  grants 
approved  in  fiscal  years  1992  and  1993. 
The  local  share  amounts  for  these  grants 
had  to  be  repaid  by  March  30, 1994.  If 
not  repaid,  ^e  amount  owed  will  be 
deducted  from  the  area’s  fiscal  years 
1995  and  1996  Urbanized  Area  Formula 
apportiomnents. 

All  affected  grantees  have  opted  to 
have  their  future  apportionments 
reduced  rather  than  pay  back  funds. 
Accordingly,  the  FTA  is  reducing  the 
areas’  future  apportionments  to  reflect 
the  amount  ow^.  The  local  share 
payment  amount  for  each  project  was 
determined  by  dividing  the  project’s 
total  disbursement  amount  through 
September  30, 1994,  by  the  project’s 
total  Federal  capital  obligations.  The 
calculated  piercentage  was  then  applied 
to  the  project’s  original  local  share 
waived  amount.  Of  the  calculated 
amount  determined  for  repayment,  50 
percent  has  been  deducted  ^m  the 
fiscal  year  1995  Urbanized  Area 
Formula  apportionment.  The  remaining 
50  percent  will  be  deducted  in  fiscal 
year  1996.  The  dollar  amounts 
published  in  this  Notice  reflect  these 
fiscal  year  1995  adjustments,  and  the 
affected  areas  have  been  so  advised. 

E.  Urbanized  Area  Formula  Fiscal  Year 
1995  Apportionments  to  Governors 

The  total  Urbanized  Area  Formula 
apportiorunent  to  the  Governor  for  use 
in  areas  under  200,000  in  population  for 
each  State  is  shown  on  Table  2.  Table 
2  also  contains  the  total  apportionment 
amount  attribxrtable  to  each  of  the 
urbanized  areas  within  the  State.  The 
Governor  may  determine  the  allocation 
of  funds  among  the  urbanized  areas 
under  2OOJ00O  in  population  with  one 
exception.  As  further  discussed  below, 
funds  attributed  to  an  urbanized  area 
under  200,000,  which  is  within  the 
planning  boundaries  of  a  transportation 
management  area,  must  be  obligated  in 
that  area. 

F.  Urbanized  Area  Formula  Operating 
Assistance 

Limitations 

The  fiscal  year  1995  limitations  on  the 
amount  of  Urbanized  Area  Fonnula 
funds  that  may  be  used  for  curating 
assistance  are  included  in  Table  2  with 
the  fiscal  year  1995  apportionment. 

The  operating  assistance  limitations 
foe  all  urbanized  areas  have  been 


increased  under  49  U.S.C.  5336(d)(2) 
(formerly  section  9(k)(2)(B)  of  the  FT 
Act)  to  reflect  the  increase  in  the 
Consumer  Price  Index  (CPI)  for  all  urban 
consumers  during  the  most  recent 
calendar  years.  The  CPI  Detailed  Report, 
December  1993,  published  by  the 
Department  of  Labor  (DOL),  indicates 
the  calendar  year  1993  CPI  increase  for 
all  urban  consumers  is  2.7  percent.  This 
increase  was  applied  against  the  base 
operating  assistance  limitation 
calculate  imder  49  U.S.C.  5336(d)(2) 
(formerly  section  9(k)(2)(A)  of  the  FT 
Act). 

This  increase  results  in  an  overall 
national  fiscal  year  1995  authorized 
operating  assistance  limitation  level  of 
$1,083,663,529.  However,  the  1995  DOT 
Appropriations  Act  limits  the 
nationwide  availability  for  operating 
assistance  to  a  maximum  of 
$710,000,000.  Accordingly,  the 
operating  assistance  limitation 
published  in  this  Notice  takes  into 
account  both  the  1995  DOT 
Appropriations  Act  and  Federal  transit 
laws.  Therefore,  the  higher  operating 
assistance  limitation  under  Federal 
transit  laws  ($1,083,663,529)  has  been 
reduced  to  the  $710,000,000  required  by 
the  1995  DOT  Appropriations  Act  by 
taking  a  pro  rata  reduction  across  all 
categories  of  grantees. 

G.  Statewide  Operating  Assistance 
Limitations 

49  U.S.C.  5307(aK2)  (formerly  section 
9(m)(l)  of  the  FT  Act)  specifies  that  in 
any  case  in  which  a  statewide  agency  or 
instrumentality  is  responsible  under 
State  laws  for  the  financing, 
construction  and  operation,  directly,  by 
lease,  contract  or  otherwise,  of  public 
transportation  services,  and  when  such 
statewide  agency  or  instrumentality  is 
the  designated  recipient  of  FTA  funds, 
and  when  the  statewide  agency  or 
instrumentality  provides  service  among 
two  or  more  urbanized  areas,  the 
statewide  agency  or  instnunentality 
shall  be  allowed  to  apply  for  operating 
assistance  up  to  the  combined  total 
permissible  amount  of  all  urbanized 
areas  in  which  it  provides  service, 
regardless- of  whether  the  amount  for 
any  particular  urbanized  area  is 
exce^ed. 

H.  Designated  Transportation 
Management  Areas 

Ail  urbanized  areas  over  200^)00  in 
populatiwi  have  been  designated  as 
transpOTtatioii  management  areas 
(TMAs),  in  accordance  with  49  U.S.C 
5305  (formwly  sectimi  8(i)(l)  of  the  FT 
Act).  These  d^gnations  were  formally 
made  in  a  Federal  Register  Notice  dated 
May  18, 1992  (57  FR  21160).  signed  by 
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the  Federal  Highway  Administrator  and 
the  Federal  Transit  Administrator. 
Additional  areas  may  be  designated  as 
TMAs  upon  the  request  of  the  Governor 
and  the  MPO  desi^ated  for  such  area 
or  the  affected  local  officials.  As  of 
October  1, 1994,  two  additional  TMAs 
have  been  formally  designated: 
Petersburg,  Virginia,  comprised  solely  of 
the  Petersburg,  Virginia,  urbanized  area; 
and  Santa  Barbara,  Santa  Maria,  and 
Lompoc,  California,  which  were 
desi^ated  as  one  TMA. 

Guidance  for  setting  the  boundaries  of 
TMAs  is  contained  in  the  joint 
transportation  planning  regulations 
published  in  the  Federal  Register  on 
October  28, 1993  (58  FR  58040).  In  some 
cases,  the  TMA  boundaries  which  have 
been  established  by  the  MPO  for  the 
designated  TMA  also  include  one  or 
more  urbanized  areas  under  200,000  in 
population.  Where  this  situation  exists, 
the  discretion  of  the  Governor  to 
allocate  urbanized  area  formula  program 
"Governor’s  Apportionment"  funds  for 
urbanized  areas  under  200,000  in 
population  is  restricted. 

49  U.S.C.  5307(a)(2)  was  modihed  by 
the  Intermodal  Siudace  Transportation 
Efficiency  Act  of  1991  (ISTEA)  to 
require  that  a  recipient(s)  be  designated 
to  dispense  the  Urbanized  Area  Formula 
funds  attributable  to  TMAs.  Those  areas 
that  do  not  already  have  a  designated 
recipient  must  name  one  and  notify  the 
appropriate  FTA  regional  office  of  the 
designation.  This  would  include  those 
urbanized  areas  under  200,000  in 
population  that  may  receive  TMA 
designation  independently,  or  those 
under  200,000  in  population  which  are 
currently  included  within  the 
boundaries  of  a  larger  designated  TMA. 
In  both  cases,  the  Governor  would  only 
have  discretion  to  allocate  Governor’s 
Apportionment  funds  attributable  to 
areas  which  are  outside  of  designated 
TMA  boundaries.  In  order  for  the  FTA 
and  Governors  to  know  which 
urbanized  areas  under  200,000  in 
population  are  Included  within  the 
boundaries  of  an  existing  TMA,  and  so 
that  they  can  be  identified  in  future 
Federal  Register  notices,  each  MPO 
whose  TMA  planning  boundaries 
include  these  smaller  urbanized  areas  is 
asked  to  identify  such  areas  to  the  FTA. 
This  notification  should  be  made  in 
writing  to  the  Associate  Administrator 
for  Grants  Management,  Federal  Transit 
Administration,  400  7th  Street,  SW, 
Washington,  DC  20590,  no  later  than 
July  1  of  each  fiscal  year.  In  fiscal  year 
1994,  MPOs  notified  FTA  that  the 
following  urbanized  areas  vmder 
200,000  in  population  are  included 
within  the  planning  boundary  of  a 
designated  TMA: 


Designated  TMA 

Small  urbanized  area  in¬ 
cluded  in  TWA  bound¬ 
aries 

Baltimore,  Mary- 

Annapolis,  Maryland. 

land. 

Philadelphia, 

Pottstown,  Pennsylvania. 

Pennsylvania. 

Pittsburgh,  Penn- 

Monessen,  Pennsylvania, 

sylvania. 

Steubenville-Weirton, 

Seattle,  Washing- 

OH-WV-PA  (PA  por¬ 
tion). 

Bremerton,  Washington. 

ton. 

Washington,  DC- 

Frederick,  Maryland  (MD 

MD-VA. 

portion). 

I.  Urbanized  Area  Formula  Funds  Used 
for  Highway  Purposes 

Urbanized  Area  Formula  funds 
apportioned  to  a  TMA  which  cannot  be 
used  for  the  payment  of  operating 
expenses  (i.e.,  capital  funds)  are  also 
available  for  highway  projects  if  the 
following  three  conditions  are  met:  (l) 
Such  use  must  be  approved  by  the  MK) 
after  appropriate  notice  and  opportunity 
for  comment  and  appeal  are  provided  to 
affected  transit  providers;  (2)  in  the 
determination  of  the  Secretary,  such 
funds  are  not  needed  for  investments 
required  by  the  Americans  with 
Disabilities  Act  of  1990;  and  (3)  funds 
may  be  available  for  highway  projects 
under  title  23,  U.S.C.,  only  if  funds  used 
for  the  State  or  local  share  of  such 
highway  projects  are  eligible  to  fund 
either  highway  or  transit  projects. 

Urbanized  Area  Formula  funds  which 
are  designated  for  highway  projects  will 
be  transferred  to  and  administered  by 
the  Federal  Highway  Administration 
(FHWA).  The  MPO  should  notify  FTA' 
of  their  intent  to  program  FTA  funds  for 
highway  purposes. 

V.  Nonurbanized  Area  Formula 
Program  (Formerly  Section  18)  and 
Rural  Transit  Assistance  (RTAP) 
Program 

A.  Nonurbanized  Area  Formula 
Program 

The  fiscal  year  1995  Nonurbanized 
Area  Formula  apportionments  total 
$132,752,946.  The  State  apportionments 
are  displayed  on  Table  3.  A  total  of 
$132,926,631  is  appropriated  for  the 
Nonurbanized  Area  Formula  Program. 
After  the  one-half  percent  set-aside 
($664,633),  the  fiscal  year  1995 
apportionment  also  includes  $490,948 
in  prior  year  deobligated  funds  which 
have  become  available  for 
reapportionment  under  this  program. 
These  funds  provide  capital,  operating 
and  administrative  assistance  for  areas 
less  than  50,000  in  population. 

Each  State  must  spend  no  less  than  15 
percent  of  its  fiscal  year  1995 


Nonurbanized  Area  Formula 
apportionment  for  the  development  and 
support  of  intercity  bus  transportation, 
unless  the  Governor  certifies  to  the 
Secretary  that  the  intercity  bus  service 
needs  of  the  State  are  being  adequately 
met.  Fiscal  year  1995  Nonurbanized 
Area  Formula  grant  applications  must 
reflect  this  level  of  programming  for 
intercity  bus  or  include  a  certification 
from  the  Governor.  The  population 
figures  used  in  calculating  these 
apportionments  are  from  the  1990 
Census. 

B.  RTAP  Program 

The  fiscal  year  1995  RTAP  allocations 
to  the  States  totaling  $4,612,500  are  also 
displayed  on  Table  3.  The  funds  are 
allocated  to  the  States  to  undertake 
research,  training,  technical  assistance, 
and  other  support  services  to  meet  the 
needs  of  transit  operators  in 
nonurbanized  areas.  These  funds  are  to 
be  used  in  conjunction  with  the  States’ 
administration  of  the  Nonurbanized 
Area  Formula  Program. 

VI.  Elderly  and  Persons  With 
Disabilities  Program  (Formerly  Section 
16) 

A  total  of  $59,152,156  is  apportioned 
to  the  States  for  fiscal  year  1995  under 
the  Elderly  and  Persons  with 
Disabilities  Program.  Table  4  shows 
each  State’s  apportionment. 

The  formula  for  apportioning  these 
funds  uses  1990  Census  population  data 
for  persons  aged  sixty-five  and  over  amd 
for  persons  with  disabilities. 

Tne  funds  provide  capital  assistance 
for  transportation  for  elderly  persons 
and  persons  with  disabilities.  Eligible 
capital  expenses  may  include,  at  the 
option  of  the  recipient,  the  acquisition 
of  transportation  services  under  a 
contract,  lease,  or  other  arrangement. 

While  the  assistance  is  intended 
primarily  for  private  non-profit 
organizations,  public  bodies  that 
coordinate  services  for  the  elderly  and 
persons  with  disabilities,  or  any  public 
body  that  certifies  to  the  State  that  non¬ 
profit  organizations  in  the  area  are  not 
readily  available  to  carry  out  the  service, 
m^  receive  these  funds, 

these  program  funds  may  be 
transferred  by  the  Governor  to 
supplement  the  Urbanized  Area 
Formula  or  Nonurbanized  Area  Formula 
capital  funds  during  the  last  90  days  of 
the  fiscal  year. 

VII.  Title  23  Interstate  Substitute 
Transit  Program 

A  total  of  $48,030,000  is  appropriated 
for  the  Interstate  Substitute  Transit 
Program.  Of  that  amount.  $9,500,000  is 
earmarked  for  a  substitute  transit  project 
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in  Milwaukee,  Wisconsin.  The  balance 
of  $38,530,000  is  appropriated  for  other 
transit  projects  whi(±  have  been 
substituted  for  withdrawn  interstate 
highway  segments.  The  funds  are 
apportioned  by  fonnula  which  reflects 
the  remaining  costs  to  complete  each 
withdrawal  area’s  substitute  transit 
projects.  After  the  one-half  percent  set- 
aside  ($192,585),  $38,337,415  of  the 
$38,530,000  remains  for  projects.  This 
completes  the  funding  for  the  Interstate 
Substitute  Transit  Pit^ram  for  these 
withdrawal  areas.  Table  5  displays  the 
apportionment  of  these  funds. 

In  addition  to  the  funds  directly 
appropriated  for  Interstate  Substitute 
Transit  projects.  Substitute  Highway 
funds  apportioned  to  a  withdrawal  area 
may  be  transferred  from  FHWA  to  FTA 
to  be  used  for  transit  projects. 

Vin.  Surface  Transportation  Program 
“Flexible"  Funds  Used  for  Transit 
Purposes 

A.  Transfer  Process 

“Flexible”  DOT  funds,  such  as 
Surface  Transportation  Program  (STP) 
funds.  Congestion  Mitigation  and  Air 
Quality  (CMAQ)  funds,  or  others,  which 
are  designated  for  use  on  transit 
projects,  are  transferred  firom  the  FHWA 
to  ITA  for  project  approval.  Flexible 
funds  programmed  for  transit  projects 
must  result  from  the  local  and  state 
planning  and  programming  process,  and 
must  be  contained  in  an  approved  State 
Transportation  Improvement  Program 
(STIP)  before  the  ftmds  can  be 
transferred.  In  order  to  initiate  the 
transfer  process,  the  grantee  must 
submit  a  completed  application  to  the 
FTA  Regional  Office,  and  must  notify 
the  state  highway/transportation  agency 
that  it  has  submitted  an  application 
which  requires  a  transfer  of  funds.  Once 
the  state  highway/transportation  agency 
determines  that  the  state  has  sufficient 
obligation  authority,  it  must  notify 
FHWA  that  the  funds  are  to  be  used  for 
transit  purposes  and  request  that  they  be 
obligated  by  FHWA  as  a  transfer  project 
to  FTA.  The  flexible  funds  transferred  to 
FTA  will  be  placed  in  an  urbanized  area 
or  state  account  under  one  of  the  three 
existing  formula  programs — Urbanized 
Area,  Elderly  and  Persons  with 
Disabilities,  or  Nonurbanized  Area. 

They  are  then  treated  as  FTA  formula 
fimds,  although  they  will  retain  a 
special  identifying  code.  The  flexible 
funds  may  be  used  for  any  non¬ 
operating  purpose  eligible  under  these 
FTA  programs.  All  FTA  requirements 
are  applicable  to  transferred  funds. 
Flexible  funds  should  be  combined  with 
regular  FTA  formula  funds  in  a  single 
annual  grant  application. 


B.  Matching  Share  for  Flexible  Funds 
The  provisions  of  Title  28,  U.S.C. 
regarding  the  non-Federal  share  apply  to 
Title  23  Wds  used  for  transit  projects. 
Thus,  flexible  funds  transferred  to  FTA 
retain  the  same  matching  share  that 
such  funds  would  have  if  used  for 
highway  purposes  and  administered  by 
the  FHWA. 

There  are  tliree  instances  in  which  a 
higher  than  80  percent  Federal  share 
would  be  maintained.  First,  in  States 
with  large  areas  of  Indian  and  certain 
public  domain  lands,  and  National 
Forests,  parLs  and  monuments,  the  local 
share  for  highway  projects  is 
determined  by  a  sliding  scale  rate, 
calculated  based  on  the  percentage  of 
public  lands  within  that  state.  This 
sliding  scale,  which  permits  a  greater 
Federal  share,  but  not  to  exceed  95 
percent,  is  applicable  to  transit  projects 
funded  with  flexible  funds  in  these 
public  land  states.  FHWA  develops  the 
sliding  scale  matching  ratios  for  the 
increased  Federal  share. 

Additionally,  commuter  carpooling 
and  vanpooling  projects  and  transit 
safety  projects  using  flexible  funds 
administered  by  FTA  may  retain  the 
same  100  percent  Federal  share  that 
would  be  allowed  for  ride-sharing  or 
safety  projects  administered  by  the 
FHWA.  The  100  percent  safety  projects 
are  subject  to  a  nationwide  ten  percent 
program  limitation.  ^ 

C.  Other  Funds  Transferred  to  FTA 
Certain  demonstration  projects 
authorized  under  Title  23  are  specified 
to  be  used  for  transit  projects  and  are 
more  appropriately  administered  by 
FTA.  In  such  cases,  FHWA  has 
transferred  the  funds  to  FTA  for 
administration.  Since  these  funds  are 
not  STP  flexible  funds,  they  are 
transferred  into  the  appropriate  Capital 
Program  category  (Bus,  New  Starts,  or 
Fixed  Guideway  Modernization)  for 
obligation  and  are  administered  as 
Capital  projects. 

IX.  Capital  Program  (Formerly  Section 
3) 

A.  Fixed  Guideway  Modernization 
Formula 

Fixed  Guideway  Modernization  funds 
are  allocated  by  formula.  Statutory 
percentages  were  established  to  allocate 
the  first  $497,700,000  to  11  fixed 
guideway  areas.  The  next  $70,000,000  is 
allocated  one-half  to  these  11  urbanized 
areas  and  one-half  to  other  urbanized 
areas  with  fixed  guideways  which  are  at 
least  seven  years  old  on  the  basis  of  the 
Urbanized  Area  Formula  Program  fixed 
guideway  tier  formula  factors.  The 
remaining  funds  are  allocated  to  all  of 


these  urbanized  areas  as  one  vmiverse. 

For  fiscal  year  1995,  $725,000,000  was 
appropriated  f<»  fixed  guideway 
m^emiz^imi.  After  the  three-quarter 
percent  set-aside  ($5,437,500), 
$719,562,500  is  available  for 
apportitmment  to  the  ^cified 
urbanized  areas  for  Fi}^  Guideway 
Modernization  funding. 

Table  6  displays  these 
apportionments.  Fixed  Guideway 
Modernization  funds  appcntioned  under 
this  section  must  be  used  for  capital 
projects  to  modernize  or  improve  fixed 
guideway  systems. 

All  urbanized  areas  with  fixed 
guideway  systems  which  me  at  least 
seven  years  old  are  eli^ble  to  receive 
Fixed  Guideway  Modernization  funds. 

A  request  for  tlm  start-up  service  dates 
for  fixed  guideways  has  been 
incorporated  into  the  Section  15  data 
reporting  system  to  ensure  that  all 
eligible  fixed  guideway  data  is  included 
in  the  calculation  of  these 
apportionments.  A  threshold  level  of 
more  than  one  mile  of  fixed  guideway 
is  required  to  receive  Fixed  Guideway 
Modernization  funds.  Therefore, 
urbanized  areas  reporting  less  than  one 
mile  of  fixed  guideway  mileage  under 
Section  15  are  not  included. 

B.  New  Starts 

The  fiscal  year  1995  appropriation  for 
New  Starts  is  $646,670,000.  These  funds 
are  entirely  earmarked  for  projects 
specified  within  the  1995  EMDT 
Appropriations  Act.  After  the  three- 
quarter  percent  set-aside  ($4,850,025), 
$641,819,975  remains  available  for 
allocation  to  areas.  Table  7  displays  the 
allocations  by  area  and  also  shows  prior 
year  unobligated  earmarks  for  New 
Starts. 

C.  Bus 

The  fiscal  year  1995  appropriation  for 
Bus  is  $353330,000  for  the  purchase  of 
buses,  bus-related  equipment  and 
paratransit  vehicles,  and  for  the 
construction  of  bus-related  facilities. 
After  the  three-quarter  percent  set-aside 
($2,649,975)  for  project  management 
oversight,  $350,680,025  remains 
available  for  projects.  The  ISTEA 
earmarked  $12,000,000  in  Bus  funding 
for  two  bus  projects  in  fiscal  year  1995. 
The  Conference  Report  accompanying 
the  1995  DOT  Appropriations  Act 
earmaiired  an  additional  $316,330,000 
to  specified  states  or  localities  for  bus 
and  bus-related  capital  projects.  FTA 
administrative  commitment  of  fiscal 
year  1995  funds  to  one  full  funding 
grant  agreement  totals  $1,700,000.  Thus. 
$20,650,025  remains  available  for 
discretirmary  allocation  by  the  Federal 
Transit  Administrator.  Table  8  displays 
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the  allocations  of  earmarked  fiscal  year 
1995  Bus  ^lods  by  area  and  also  shows 
prior  year  unobligated  earmarks  for  the 
Bus  Program. 

X.  Uait  V^ncsof  Data  for  the 
Urbaaized  Area  Fomula  aad 
NoraHiuuuaed  Area  Formala  Programs, 
and  Fixed  Gnideway  Modernization 
Formula 

Fch*  technical  assistance  purposes,  the 
dollar  unit  values  of  data  derived  from 
tlie  compulations  of  the  Urbanized  Area 
Formula  and  ffonurbanized  Area 
Formula  Programs,  and  the  Fixed 
Guideway  Modernization  Formula 
appoitionfnents  are  included  in  this 
Notice  on  TaMe  19.  To  determine  how 
a  particular  ap>portionment  amount  was 
developed,  areas  may  multiply  their 
population,  population  density,  and 
Section  15  data  by  these  unit  values. 

XL  Metropriitaii  Planning  and  State 
Planning  and  Research  Programs 
(Fonnerly  Sections  8  and  28(aK2)) 

A.  Metropolitan  Planning  Urbanized 
Area  Ppog^m 

The  fiscal  year  1995  Metropolitan 
Planning  apportionments  to  States  for 
MPOs  to  be  used  in  urbanized  areas 
total  $41,512,500.  A  basic  allocation  of 
80  percent  of  this  sanount  ($33,210,000) 
is  distributed  to  the  States  based  on 
urbanized  area  population  for  State 
distribution  to  each  uibanized  area,  or 
parts  theieof.  within  each  State.  A 
supplemental  allocation  of  the 
remaining  20  percent  ($8,302,500)  is 
also  pcovkfod  to  the  States  based  on  an 
FTA  administrative  formula  to  address 
planning  needs  in  the  larger,  more 
complex  uibanized  areas.  Table  9 
contains  the  final  State  apportionments 
for  the  combined  basic  and 
supplemental  allocations.  Each  State,  in 
cooperation  with  the  MPOs,  must 
develop  an  allocation  formula  for  the 
combined  apportionment  which 
distributes  these  funds  to  MPOs 
representing  urbanized  areas,  or  parts 
thereof,  within  the  State.  This  formula, 
which  must  be  approved  by  the  FTA, 
must  ensure  to  the  maximum  extent 
practicable  that  no  MPO  is  allocated  less 
than  the  amount  it  received  by 
administmtive  formula  under  the 
Metropolitan  Planaing  Program  in  fiscal 
year  1991  (minuBum  MPO  allocatimi). 
Each  State  formula  must  include  a 
provision  for  the  minimum  MPO 
allocatian.  Where  the  State  and  MPOs 
desire  to  use  a  rmw  formula  not 
previously  approved  by  FTA,  it  must  be 
submitted  to  I^A  for  prior  approval. 


B.  State  PlanniT\g  and  Research  Program 

The  fiscal  year  1995  apportionments 
for  the  State  Phmning  and  Research 
Program  total  $8,4754)00.  Final  State 
apportionments  for  this  program  are 
also  contained  on  Table  9.  This  is  the 
fourth  3reaf  of  a  consolidated  program 
which  is  apportioned  to  the  S^tes  for 
the  purpose  of  such  activities  as 
planaing.  technical  studies  and 
assistance,  demimstrations,  managenmnt 
training,  and  coopmative  research.  In 
addition,  a  State  may  authorize  a 
portion  of  these  funds  to  be  used  to 
supplement  planning  funds  allocated  by 
the  State  to  its  urbmiized  areas,  as  the 
respective  State  deems  appropriate. 

C.  Data  Used  for  Metropolitan  Planning 
and  Slate  Planning  and  Research 
Apportionments 

PopulatiiHi  data  from  the  1990  Census 
is  used  in  calculating  these 
apportionments.  The  Metropolitan 
Planing  funding  provided  to  uibanized 
areas  in  each  State  by  administrative 
formula  in  fiscal  year  1991  was  used  as 
a  “hoki  hfflmiess”  base  in  calculating 
funding  to  each  State. 

Please  note  that  while  the  fiscal  year 
1995  apportionment  amount  remains 
unchanged  from  the  fiscal  year  1994 
apportionment,  an  adjustment  has  been 
made  to  more  accurately  reflect  the 
distrfoution  of  population  within  a 
pmticular  bi-state  urbanized  area.  This 
adjustment  may  result  in  a  slight  change 
to  each  State’s  individual 
apportionment  from  the  fiscal  year  1994 
amcmnt. 

XL  Period  of  Avail^lky  of  Funds 

The  funds  apportioned  under  the 
Urbanized  Area  Formula  Pro^am,  Fixed 
Guideway  Modernization  Formula, 
Metropolitan  Planning  and  Stete 
Planning  and  Research  Programs  in  this 
Notice  will  remain  available  to  be 
obligated  by  FTA  to  recipients  for  three 
(3)  fiscal  years  following  fiscal  year 
1995.  Any  of  these  apportioned  funds 
unobligated  at  the  close  of  business  on 
September  39, 1998,  will  revert  to  FTA 
for  reapportionment  under  these 
respective  programs.  Funds  apportioned 
to  nonurbanized  areas  under  the 
Nonurbanized  Area  Formula  Program, 
including  RTAP  funds,  will  remain 
available  for  two  (2)  fiscal  years 
following  fiscal  year  1995.  Any  such 
funds  remaining  unobligated  at  the 
close  of  business  on  September  30, 

1997,  will  revert  to  FTA  for 
reapportionment  among  the  States. 
Funds  allocated  to  States  under  the 
■  Elderly  and  Persons  with  Disabilities 
Program  in  this  Notice  must  be 
obligated  by  September  30, 1995.  Any 


such  funds  remaining  unobligated  as  of 
this  date  will  revert  to  FTA  for 
reapportionment  among  the  States. 

Fiscal  year  1995  lltie  23  Interstate 
Substitute  Transit  hinds  are  available 
until  expended.  The  1995  DOT 
Appropriations  Act  includes  a  provision 
requiring  that  fiscal  year  1995  New 
Starts  and  Bus  funds  not  obligated  for 
their  original  purpose  as  of  September 
30, 1997,  shall  be  made  available  for 
other  discretionary  projects.  A  similar 
provision  in  the  1994  DOT 
Appropriations  Act  required  that  fiscal 
year  1994  and  prior  year  Bus  and  New 
Start  funds  that  aze  not  obligated  by 
September  30, 1996,  shall  also  be  made 
available  for  other  discretionary 
projects. 

Xin.  Notice  of  Pre-Award  Authority  to 
Incur  Project  Costs 

A.  Back^ound 

FTA  is  engaged  in  an  ongoing  effort 
to  streamline  and  simplify  the 
administration  of  its  programs.  To  this 
end.  the  agency  has  expanded  the 
authority  extended  to  grantees  to  incur 
costs  for  operating  assistance  projects 
prior  to  grant  award  to  cover  planning 
and  capital  costs  as  well.  In  fiscal  year 
1994  FTA  extended  this  authority  to 
non-operating  projects  funded  with 
current  year  apportioned  formula  funds. 
This  automatic  pre-award  spending 
authority  permitted  a  grantee  to  incur 
costs  on  an  eligible  transit  capital  or 
planning  project  without  prejudice  to 
possible  future  Federal  participation  in 
the  cost  of  the  project  or  projects. 

B.  Expanded  (Coverage 

Because  this  provision  has  worked  so 
well  to  reduce  tiie  paperwork  burden  on 
both  the  grantee  and  FTA  regional 
offices,  effective  as  of  October  1, 1994, 
the  FTA  is  fiirther  broadening  this 
authority.  Authority  to  incur  costs  for 
Fixed  Guideway  Modernization 
Formula,  Metropolitan  Planning. 
Urbanized  Area  Formula,  Elderly  and 
Persons  with  Disabilities,  Nonui^nized 
Area  Formula.  State  Planning  and 
Research,  and  Title  23  Interstate 
Substitute  Transit  projects  in  advance  of 
possible  future  Federal  participation  is 
extended  to  apply  to  fiscal  year  1995 
FTA  funds  apportioned  in  this  Notice 
for  the  programs  listed  above,  as  well  as 
funds  to  be  apportioned  in  fiscal  years 
1996  and  1997.  Carryover  amounts  for 
these  programs  are  included  in  this 
authority.  This  pre-award  authority  is 
also  axtended  to  projects  intended  to  be 
funded  with  STP  or  CMAQ  funds 
transferred  to  FTA  in  fiscal  years  1995 
and  1996,  provided  that  the  projects  are 
contained  iq  an  approved  S’TIP.  The 
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flexible  funds  would  no  longer  have  to 
be  transferred  to  FTA  before  the 
authority  could  be  used.  The  two-year 
limit  for  these  flexible  funds 
corresponds  to  the  more  rigorous 
financial  constraint  contained  in  the 
metropolitan  planning  regulation  for 
non-attainment  and  maintenance  areas. 
The  authority  does  not  apply  to  New 
Starts  or  Bus. 

C.  Conditions 

Similar  to  FTA’s  Letter  of  No 
Prejudice  (LONP)  authority,  the 
conditions  under  which  this  authority 
may  be  utilized  are  specified  below: 

(1)  This  pre-award  authority  is  not  a 
legal  or  moral  commitment  that  the 
project(s)  will  be  approved  for  FTA 
assistance  or  that  the  FTA  will  obligate 
Federal  funds.  Furthermore,  it  is  not  a 
legal  or  moral  commitment  that  all 
items  undertaken  by  the  applicant  will 
be  eligible  for  inclusion  in  the  project(s). 

(2)  All  FTA  statutory,  procedural,  and 
contractual  ^uirements  must  be  met. 

(3)  No  action  will  be  taken  by  the 
grantee  which  prejudices  the  legal  and 
administrative  findings  which  ^e 
Federal  Transit  Administrator  must 
make  in  order  to  approve  a  project. 

(4)  Local  funds  expended  by  the 
grantee  pursuant  to  and  after  the  date  of 
diis  authority  will  be  eligible  for  credit 
toward  local  match  or  reimbursement  if 
the  FTA  later  makes  a  grant  for  the 
project(s)  or  project  amendment(s). 

(5)  The  Federal  amount  of  any  foture 
FTA  assistance  to  the  grantee  for  the 
project  will  be  determined  on  the  basis 
of  the  overall  scope  of  activities  and  the 
prevailing  statutory  provisions  with 
respect  to  the  Federal-local  match  ratio 
at  the  time  the  funds  are  obligated. 

(6)  For  regular  FTA  formula  funds  to 
which  this  authority  applies,  the 
authority  expires  with  the  lapsing  of 
fiscal  year  1997  funds.  For  flexible 
funds  transferred  from  FHWA,  the 
authority  expires  with  the  lapsing  of 
fiscal  year  1996  funds. 

D.  Environmental  and  Other 
Requirements 

FTA  emphasizes  that  all  of  the 
Federal  grant  requirements  must  be  met 
for  the  project  to  remain  eligible  for 
Federal  funding.  Some  of  these 
requirements  must  be  met  before  pre¬ 
award  costs  are  incurred,  notably  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA). 
Compliance  with  NEPA  and  other 
environmental  laws  or  executive  orders 
(e.g.,  protection  of  parklands,  wetlands, 
historic  properties)  must  be  completed 
before  state  or  local  funds  are  advanced 
for  a  project  expected  to  be 
subsequently  funded  with  FTA  funds. 

I 


Depending  on  which  class  the  project  is 
included  under  in  FTA’s  environmental 
regulations  (23  CFR  771)  the  grantee 
may  not  advance  the  project  ^yond 
planning  and  preliminary  engineering 
before  FTA  has  approved  either  a 
categorical  exclusion  (refer  to  23  CFR 
771.117(d)),  a  finding  of  no  significant 
impact,  or  a  final  environmental  impact 
statement.  The  conformity  requirements 
of  the  Clean  Air  Act  (40  OR  51)  also 
must  be  fully  met  before  the  project  may 
be  advanced  with  non-Federal  funds. 

Similarly,  Federal  procurement 
procedures,  as  well  as  the  whole  range 
of  Federal  requirements,  must  be 
followed  for  projects  in  which  Federal 
funding  will  be  sought  in  the  future. 
Failure  to  follow  any  such  requirements 
could  make  the  project  ineligible  for 
Federal  funding.  In  short,  this  increased 
administrative  flexibility  requires  a 
grantee  to  make  certain  that  no  Federal 
requirements  are  circumvented  thereby. 

If  a  grantee  has  questions  or  concerns 
regarding  the  environmental 
requirements,  or  any  other  Federal 
requirements  that  must  be  met  before 
incurring  costs,  it  should  contact  the 
appropriate  regional  office. 

Before  an  applicant  may  incur  costs 
either  for  activities  expected  to  be 
funded  by  Bus  or  New  Start  funds,  or  for 
activities  requiring  funding  beyond 
fiscal  year  1997,  it  must  first  obtain  a 
written  LONP  from  the  FTA.  To  obtain 
an  LONP,  a  grantee  must  submit  a 
written  request  accompanied  by 
adequate  information  and  justification 
to  the  appropriate  FTA  regional  office. 
FTA  will  consider  the  request  in  light  of 
its  “Letter  of  No  Prejudice  Policy”  (47 
FR  46956,  October  21, 1982). 

XIV.  Electronic  Grant  Making  and 
Management  (EGMM)  Initiative — Fiscal 
Year  1995  and  Beyond 

As  a  result  of  the  National 
Performance  Review  and  the  FTA 
strategic  planning  process,  the  FTA  has 
two  initiatives  designed  to  improve 
customer  service  and  efficiency  of 
program  delivery:  (1)  On-Line  Grantee 
Program — available  to  all  grantee 
agencies  which  can  access  the  FTA 
Grants  Management  Information  System 
(GMIS)  mainframe  computer  system  via 
a  toll  ffoe  phone  connection.  This 
program  was  initially  designed  for 
“inquiry  only”  purposes.  However,  this 
program  will  be  expanded  on  a  case-by- 
case  basis  to  allow  grantees  to  make 
annual  certifications  and  assurances 
through  GMIS  and  conduct  required 
quarterly  financial  status  and  narrative 
grant  progress  reporting.  (2)  Electronic 
Grant  Making  and  Management  Pilot 
Program — participation  in  the  fiscal  year 
1995  pilot  program  is  limited  to  the  21 


grantee  agencies  (including  Greater 
Hartford  Transit  District,  Massachusetts 
Bay  Transportation  Authority,  Central 
New  York  Regional  Transportation 
Authority,  New  York  Metropolitan 
Transportation  Authority,  Baltimore 
Mass  Transit  Administration,  Lehigh 
and  North  Hampton  Transit  Authority. 
City  of  Montgomery  Area  Transit 
System,  Hillsborough  Area  Regional 
Transit  Authority,  Chicago  Transit 
Authority,  Central  Ohio  Transit 
Authority,  Metropolitan  Transportation 
Authority  of  Harris  County,  New 
Mexico  State  Highway  and 
Transportation  Department,  Bi-State 
Development  Agency — St.  Louis, 
Missouri  Highway  and  Transportation 
Department,  Montana  Department  of 
Transportation,  Denver  Regional 
Transportation  District,  City  and  County 
of  San  Francisco — ^Public  Utilities 
Commission,  Los  Angeles  County 
Metropolitan  Transportation  Authority, 
King  County  Department  of 
Metropolitan  Services,  Washington 
State  Department  of  Transportation,  and 
National  Easter  Seal  Society).  During  the 
pilot  program  (October  1, 1994  through 
September  30, 1995)  these  grantees  will 
apply  for  and  manage  grants  at  their 
computer  stations  connected  to  the  FTA 
GMIS  computer  using  a  modem  and  toll 
free  phone  connection.  The  purpose  of 
this  initiative  is  to  streamline  the  FTA 
grant  making  and  management  process 
through  a  paperless  electronic  grant 
application,  review,  approval, 
acceptance  and  management  process. 
DOL  has  agreed  to  participate  in  the 
program  and  receive  requests  for  Labor 
Protection  Certification  under  49  U.S.C. 
5333(b)  of  projects  as  well  as  issue 
Labor  Protection  Certifications 
electronically  for  the  EGMM  Pilot 
Program  participants. 

Cfoarterly  evaluation  will  be 
conducted  of  both  the  On-Line  Grantee 
Program  and  the  EGMM  Pilot  Program. 
Also  during  fiscal  year  1995  FTA  will 
implement  the  annual  certifications  and 
assurances  for  all  grantees  in  which  one 
signature  will  replace  the  continued 
validity  statement  and  separate 
certifications  and  assurances.  All  ' 
EGMM  grantee  participants  and  On-Line 
Grantee  participants  on  a  case-by-case 
basis  will  be  able  to  provide  these 
certifications  electronically.  In 
preparation  of  the  EGMM  initiative, 

FTA  has  already  issued  a  Master 
Agreement  that  replaces  Part  I  and 
portions  of  Part  II  of  the  current  FTA 
grant  agreement. 

Upon  the  completion  of  the  EGMM 
.Pilot  Program  of  fiscal  year  1995,  FTA 
intends  to  expand  the  EGMM  Program 
to  include  additional  grantee  agencies 
during  fiscal  year  1996.  FTA  also  has 
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several  activities  under  consideration  to 
expand  the  functional  content  of 
EGMM.  The  kinds  of  activities  under 
consideration  include  a  mechanism  to 
facilitate  electronic  statewide 
transportation  improvement  programs, 
electronic  unified  planning  work 
programs,  and  an  electronic  library.  The 
FT  A  would  like  your  comments  and 
suggestions  on  additional  areas  FTA 
could  facilitate  electronic  interface  to 
better  serve  our  customers.  Please  write 
your  regional  office  with  your 
suggestions  on  the  FTA  EGMM  Pilot 
Program  and  On-Line  Grantee  Program. 

XV.  Quartley  Approval  of  Grants 

The  FTA  has  established  a  quarterly 
approval  and  release  cycle  for 
processing  grants.  All  Urbanized  Area 
Formula,  Nonurbanized  Area  Formula, 
Elderly  and  Persons  with  Disabilities, 
Capital,  MetropolitMi  Planning,  State 
Planning  and  Research,  and  Title  23 
Interstate  Substitute  Transit  grants  are 
processed  on  a  quarterly  basis.  This 
includes  Urbanized  Area  Formula, 
Nonurbanized  Area  Formula,  or  Elderly 
and  Persons  with  Disabilities  grants 
using  STP  or  CMAQ  funds. 

If  completed  applications  are 
submitted  to  the  appropriate  FTA 
Regional  Office  no  later  than  the  first 
business  day  of  the  quarter,  FTA  will 
award  grants  by  the  last  business  day  of 
the  quarter. 

In  order  to  expedite  the  grant 
approval  process  within  the  quarterly 
approval  structure,  grants  which  are 


complete  and  have  received  the 
required  Labor  Protection  Certification 
may  be  ^pqiroved  before  the  end  of  the 
quarter.  Applications  for  the  first 
quarter  should  be  submitted  to  the  FTA 
Regional  Office  within  five  business 
days  of  this  Notice.  The  first-quarter 
grants  will  be  released  on  or  before 
December  30, 1994.  There  are  only  two 
factors  which  would  delay  FTA’s 
approval  of  the  project  beyond  the  end 
of  a  quarter.  First  is  a  failure  by  DOL  to 
issue  a  Labor  Protection  Certification 
where  such  certification  is  a 
prerequisite  to  a  grant  approval,  and 
second  is  the  failure  of  FHWA  to 
actually  transfer  flexible  funds. 

For  an  application  to  be  considered 
complete,  all  required  activities  such  as 
inclusion  of  the  project  in  a  locally 
approved  Transportation  Improvement 
ProgrwB  (TH*),  a  Federally  ajjproved 
State  Transportation  Improvement 
Program  (STIP),  intergovernmental 
reviews,  environmental  reviews,  all 
applicable  civil  rights,  anti-drug,  and 
clean  air  requirements,  and  submission 
of  all  requisite  certifications  and 
documentation  must  be  completed.  The 
application  must  be  in  approvable  form 
with  all  required  documentation  and 
submissions  on  hand,  except  for  the 
Labor  Protection  Certification  which  is 
issued  by  DOL.  Incomplete  applications 
will  not  be  processed,  but  if  the  missing 
components  are  supplied,  will  be 
considered  in  the  next  quarter. 

It  is  the  policy  of  FTA  to  expedite 
grant  application  reviews  and  speed 


program  delivery  by  reducing  the 
number  of  grant  applications.  To  this 
end.  FTA  strongly  encourages  grant 
applicants  to  submit  only  one 
application  per  fiscal  year  for  each 
formula  program.  The  single  application 
should  contain  the  fiscal  year’s  capital 
(indudhig  flexible  funds),  planning  and 
operating  elements. 

XV.  Grant  Application  Procedures 

All  applications  for  FTA  funds  should 
be  submitted  to  the  appropriate  FTA 
Regional  Office.  Formula  grant 
applications  should  be  prepared  in 
conformance  with  the  following  FTA 
Circulars;  Urbanized  Area  Formula — 
C9030.1A,  September  18, 1987; 
Nonurbanized  Area  Formula — 
C9040.1C,  November  3, 1992;  and 
Elderly  and  Pwsons  with  Disabilities — 
C9070.1C,  December  23, 1992. 
Applications  for  STP  “flexible”  fund 
grants  shoiild  be  prepared  in  the  same 
manner  as  the  apportioned  funds  under 
the  Urbanized  Area  Formula, 
Nonurhuaized  Area  Formula,  or  Elderly 
and  Persons  with  Disabilities  Programs. 
Guidance  on  preparation  of  applications 
for  Capital,  Metropolitan  Planning,  State 
Planning  and  Research,  and  Title  23 
fluids  may  be  obtained  from  each  FTA 
Regional  Office.  Copies  of  circulars  are 
also  available  from  Regional  Offices. 

Issued  on:  October  5, 1994. 

Gordon  J.  Linton. 

Administrator. 

BtLUNO  CODE  4910-61-P 
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TABLE  1 

FTA  FISCAL  YEAR  1995  APPROPRIATIONS  FOR  GRANT  PROGRAMS 

SOURCES  OF  FUNDS  TOTAL  AVAILABLE 


URBANIZED  AREA  FORMULA  AND  NONURBANIZED  AREA 
FORMULA  PROGRAMS  (FOR«^RLY  SECTIONS  9  AND  18)  . $2,416,847,844 

URBANIZED  AREA  FORMULA  PROGRAM 

94.5%  of  Total  Available  for  Urbanized  Area  Formula  arKi  Notuirbanized  Area 

Formula  Pro-jr— . . . . .  $2,283,921,213 

Less  1«%  Set  Aside . — . . .  (11,419,606) 

Reaooortioned  Funds  Added .  24,351,386 


Total  Apportioned . $2,296,852,993 

Operating  Assistarrce  Limitation . 710,000,000 

NONURBANIZED  AREA  FORMULA  PROGRAM 

5.50%  of  Total  Available  for  Urbanized  Area  Formula  and  Nonurbanized  Area 

Formula  Programs . $132,926,631 

Less  1/2%  Set  Aside . — . . .  (664,633) 

Reapportioned  Funds  Added .  490,948 


Total  Apportioned . . .  $132,752,946 


RTAP  PROGRAM . . .  $4,612,500 


ELDERLY  AND  PERSONS  WITH  DISABILITIES  PROGRAM  (FORMERLY  SECTION  16)  $59,152,156 


INTERSTATE  SUBSTITUTE  TRANSIT  PROGRAM 

Apportiorted .  $38,337,415 

Earntark .  9,500,000 

1/2%  Set  Aside . 192,585 


Total . . .  $48,030,000 


CAPITAL  PROGRAM  (FORMERLY  SECTION  3)  .  $1,725,000,000 

FIXED  GUIDEWAY  MODERNIZATION . . .  $725,000,000 

Less  3/4%  Set  Aside . . . . . . . (5,437,500) 


Total  Apportioned . — .  $719,562,500 

NEW  STARTS . . . . . .  $646,670,000 

Less  3/4%  Set  Aside . . . . (4.8SO,0^<> 


Total  Allocated . $641,819,975 

BUS 

Conference  Earmarks . . — .  $316,330,000 

ISTEA  Allocation . 12,000,000 

Administrative  Commitment . 1,700,000 

3/4%  Set  Aside . 2,649,975 

Unallocated .  20,650,025 


Total .  $353,330,000 


METROPOLITAN  PLANNING  PROGRAM  (FORMERLY  SECTION  8) .  $41,512,500 

STATE  PLANNING  AND  RESEARCH  PROGRAM  (FORMERLY  SECTION  26(a)(2)) _  $8,475,000 
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TABLE  2 

FTA  FV  1995  URBANIZED  AREA  FORMULA  APPORTIONMENTS  (FORMERLY  SECTION  9) 
AMOUNTS  APPORTIONED  TO  URBANIZED  AREAS  OVER  1,000,000  IN  POPULATION 


URBANIZED  AREA 

TOTAL 

OPERATING 

ASSISTANCE 

APPORTIONMENT 

LIMITATIONS 

Atlanta,  GA . 

30,853,100 

5,377,897 

Baltimore,  MD . 

28,155,535 

8,607,760 

Boston,  MA . 

62,489,857 

16,161,023 

Chicago,  IL-Northwestern  IN.... . 

157,922,848 

44,774,098 

Cincinnati,  OH-KY . 

11,364,618 

4,662,601 

Cleveland,  OH . 

19,247,760 

8,531,014 

Dallas-Fort  Worth,  TX . 

29,042,141 

7,650,143 

Denver,  CO . 

17,630,699 

5,222,695 

Detroit,  MI . 

29,756,895 

18,939,357 

Ft  Lauderdale-Hollywood-Pompano  Bch,  FL. 

16,117,493 

6,495,530 

Houston,  TX . 

33,5U,917 

8,038,691 

Kansas  City,  MO-KS . 

8,256,969 

3,950,725 

Los  Angeles,  CA . 

146,958,914 

50,514,824 

Miami-Hialeah,  FL . 

33,785,151 

7,419,989 

Milwaukee,  WI . 

14,179,096 

4,834,477 

Minneapolis-St.  Paul,  MN . 

20,339,551 

6,446,045 

New  Orleans,  LA . 

12,841,873 

5,847,489 

New  York,  NY-Northeastern  NJ . 

503,952,306 

116,988,795 

Norfolk-Virginia  Beach-Newport  News,  VA. 

9,453,243 

3,714,354 

Philadelphia,  PA-NJ . 

92,133,082 

28,162,314 

Phoenix,  AZ . 

17,886,046 

4,164,891 

Pittsburgh,  PA . 

27,100,916^ 

8,406,413 

Portland-Vancouver,  OR-UA . 

17,160,285 

3,895,132 

Riverside-San  Bernardino,  CA . 

13,372,816 

2,226,275 

Sacramento,  CA . 

10,280,058 

3,078,919 

San  Antonio,  TX . >. . 

15,255,611 

4,051,309 

San  Diego,  CA . . 

28,200,559 

6,464,385 

San  Francisco-Oakland,  CA . 

93,286,228 

17,212,185 

San  Jose,  CA . 

23,462,557 

5,847,901 

San  Juan,  PR . 

20,768,989 

6,646,587 

Seattle,  UA . «... 

38,924,167 

5,461,855 

St.  Louis,  MO-IL . 

17,715,054 

8,486,476 

Tampa-St.  Petersburg-Clearwater,  FL . 

13,097,224 

4,620,580 

Washington,  DC-MD-VA . 

76,633,018 

14,941,841 
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total 


$1,691,169,576 


$457,844,570 


I 
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TMLI  2 

FTA  rr  t99S  QRtAKtKD  ARCA  FOMWUt  APROaiKMMEiaS  <F«RNnty  SEatON  9) 

AHOUNTS  AmtTKMCO  10  IMSAMI2ED  AREAS  290,900  10  1,000,009  W  SOmATION 

OPERATING 

UROAetZBl  AREA 

TOTAL 

ASnSTAMCE 

APPORTIONMENT 

LIMITATIONS 

.  Akron,  00 . . . . 

4,705,066 

2,»8,9t9 

Albony-Schcnectady-lfoy,  NY,^ . . 

5,622,949 

1,977,528 

Albuquerque,  NN . . . . 

4,5tt,004 

1,366,597 

AtlemoMn  Betblehen-Ciotflw^ 

3,537,50a 

2,067,571 

Andioraee,  AK . . . . 

1,924,961 

674,752 

Ann  Arbor,  MI . . . . 

3,013,027 

866,941 

Augusts,  SA-SC . . . . . 

1,634,180 

690,609 

Austin,  TX . . . . 

9,190,501 

1,300,541 

Bakersfield,  CA . . . . 

2,934,127 

847,997 

Baton  Rouge,  LA...... ..!..... . . 

2,329,801 

1,133,181 

BinalwgOen,  AL . . . . 

4,646,189 

2,081,570 

Bridgcpert-llilford,  Cf..... . . 

4,966,857 

1,807,186 

Buffeto-Oiagera  Falls,  NT . 

-  10,302,728 

5,304,666 

Canton,  00 . . . 

1,583,599 

998,478 

Charleston,  SC . . . . 

2,462,219 

946,659 

Charlotte,  OC . . . . 

4,779,757 

1,141,215 

Chattaneofs,  TN-GA. . . . 

2,002,751 

860,319 

Colorado  Springs,  CO........... . 

3,025,185 

854,046 

ColuBbis,  SC . . . 

2,179,957 

966,439 

Colunbus,  OA-AL . 

1,418,317 

724,121 

Coluabus,  OR . . 

9,181,852 

3,847,363 

Corpus  Cbristi,  TX.. . 

2,942,724 

759,926 

OavenportHtock  Island-Moline,  lA-IL . 

2,406,053 

988,782 

Dayton,  OR... . . . . . . 

W,008,4K 

2,560,119 

Daytona  Beach,  FL . 

1,761,027 

686,627 

Des  Moines,  lA . . . 

2,191,659 

963,019 

Durbaai,  NC . . . . 

2,223,298 

707,724 

• 

El  Raso,  IX-NM . 

6,716.168 

1,575,108 

Fayetteville,  NC . 

1,219,519 

661,291 

Flint,  Ml . . . 

3,695,597 

1,339,680 

Fort  Myers'Cape  Coral,  FI.... . . 

1,744,174 

500,170 

Fort  Uayne,  IN . . 

1,597,817 

955,204 

Fresno,  CA . 

4,260,150 

1,285,453 

Grand  Rapids,  MI . .  - 

3,549,809 

1,358,672 

Greenville,  SC . .' . 

1,699,589 

656,714 

Narrisfaurg,  RA . 

2,067,158 

991,809 

Hartford-Middletoun,  CT . 

7,402,112 

2,012,717 

Honolulu,  Ml . . . . . . 

17,915,263 

2,492,706 

Indianapolis,  IN . 

6,918,141 

3,349,275 

Jackson,  NS . 

1,583,455 

791,760 

Jacksonville,  FL . 

6,536,670 

1,774,593 

Knoxville,  TN . 

1,998,507 

W,287 

Lansing-East  Lansing,  MI . 

2,727,695 

1,018,872 

Las  Vegas,  NV . 

8,069,513 

1,209,467 

Laurence-Haverhi ll,  MA-NN . 

2,888,547 

748,707 

Lexington-Fayette,  KY . 

1,699,893 

1,135,745 

Little  Rock-North  Little  Rock,  AR. ...... 

>  '  2,078,221 

908,156 

Lorain-Elyria,  OH . 

1,074,910 

685,071 

Louisville,  KY-IN . 

8,836,470 

3.420,637 

I 
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TABLE  2 

FTA  FT  1995  URBANIZED  AREA  FORMULA  APPORTIONMENTS  (FORMERLY  SECTION  9) 

HiiOUNTS  APPORTIONED  TO  URBANIZED  AREAS  200,000  TO  1,000,000  IN  POPULATlUi. 


URBANIZED  AREA 

TOTAL 

OPERATING 

ASSISTANCE 

APPORTIONMENT 

LIMITATIONS 

Madison,  WI . 

4,066,264- 

873,792 

McAUen-Edinburg-Mission,  TX . 

1,117,142 

725,938 

Mel bourne- Palm  Bay,  FL . 

2,824,200 

617,199 

Memphis,  TN-AR-MS . 

7,453,858 

3,170,208 

Mobile,  AL . 

2,030,694 

883,423 

Modesto,  CA . 

2,405,044 

869,463 

Montgomery,  AL . 

1,323,616 

898,921 

Nashville,  TN . 

4,425,532 

1,469,835 

New  Haven-Meriden,  CT . 

7,726,325 

2,030,745 

Ogden,  UT . 

2,455,607 

613,775 

Oklahoma  City,  OK . 

4,280,510 

2,034,321 

Omaha,  NE-IA . 

4,794,331 

2,086,333 

Orlando,  FL . 

8,589,635 

1,535,170 

Oxnard- Ventura,  CA . 

3,285,552 

1,190,584 

Pensacola,  FL . 

1,566,212 

665,355 

Peoria,  IL . . 

1,864,795 

927,044 

Providence-Pautucket,  RI-MA . 

12,961,528 

4,167,486 

Provo-Orem,  UT . 

2,202,632 

714,481 

Raleigh,  NC . 

2,252,469 

641,137 

Reno,  NV . . 

3,235,022 

739,112 

Richmond,  VA . 

5,329,204 

1,698,183 

Rochester,  NY . 

6,015,280 

2,722,231 

Rockford,  IL . 

1,564,164 

853,103 

Salt  Lake  City,  UT . 

10,440,200 

2,153,075 

Sarasota-Bradenton,  FL . 

3,052,553 

1,111,440 

Scranton-Wi Ikes-Barre,  PA . 

2,820,331 

1,527,413 

Shreveport,  LA . 

2,171,425 

925,692 

South  Bend-Mishawaka,  IN-MI . 

1,966,087 

1,011,234 

Spokane,  UA . 

4,718,485 

981,259 

Springfield,  MA-CT . 

5,406,710 

1,782,775 

Stockton,  CA . . . 

2,593,822 

1,177,169 

Syracuse,  NY . 

4,256,807 

1,671,369 

Tacoma,  WA . 

7,570,494 

1,366,166 

Toledo,  OH-MI . 

4,754,522 

1,973,797 

Trenton,  NJ-PA . 

3,723,533 

1,742,711 

Tucson,  AZ . 

6,978,924 

1,460,128 

Tulsa,  OK . 

3,741,525 

1,382,471 

West  Palm  Bch-Boca  Raton-Delray  Bch,  FL. 

10,609,876 

1,455,070 

Wichita,  KS . 

2,555,695 

1,196,000 

Wilmington,  DE-NJ-MO-PA . 

4,786,786 

1,768,875 

Worcester,  MA-CT . 

2,787,395 

1,021,031 

Youngstown-Warren,  OH . 

2,052,635 

1,572,947 
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TOTAL 


%  384,602,579  %  128,222,360 
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TABLE  2 

FTA  FY  1995  URBAHIZED  AREA  FORMULA  ARFORT lONMENTS  CFQRMEM.Y  SEaiON  9) 


AMOUNTS  APPORTIONED  TO  STATE  GOVERNORS  FOR  URBANIZED  AR^  *  30,000  TO  200,000  TN  POPULATION 


STATE/URBANIZED  AREA 


ALABAMA: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

Anniston,  AL. . . 

Auburn-Opelika,  AL . . 

Decatur,  AL . . . 

Dothan,  AL..... . . . 

Florence,  AL... . . . 

Gadsden,  AL . . . 

Huntsville,  AL . . 

Tuscaloosa,  AL . . . 


OPERATING 

TOTAL 

ASSISTANCE 

APPORTIONMENT 

LIMITATIONS 

S  4,152,194 

$  2,627,4U 

400,507 

309,307 

321,327 

172,829 

366,733 

203,229 

308,026 

177,738 

429,130 

313,336 

379,278 

310,743 

1,204,001 

673,312 

743,192 

466,920 

ALASKA: 

Governor's  apportionment  for  areas 

50,000  to  200,000  in  population:  S  OS  0 


ARIZONA: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 


S  659,293  S  275,954 


Yuma,  AZ-CA  (AZ) . .  659,293  275,954 

ARKANSAS: 

Governor's  apportionment  for  areas 

50,000  to  200,000  in  population:  S  1,506,437  S  1,064,399 


Fayetteville-Springdale,  AR.... . 

Fort  Smith,  AR-OK  (AR) . 

Pine  Bluff,  AR . 

Texarkana,  TX-AR  (AR) . 

CALIFORNIA: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

Antioch-Plttstourg,  CA . 

Chico,  CA . 

Davis,  CA.. . . . 

Fairfield,  CA.... . 

Hemet-San  Jacinto,  CA . 

Hesperia-Apple  Valley-Victorvi lie,  CA... 

Indio-Coachella,  CA . 

Lancaster-Palmdale,  CA . . 

Lodi,  CA . 

Lompoc,  CA . 

Merced,  CA . 

Napa,  CA . 


437,828 

596,004 

402,768 

149,837 


S  24,300,762 


1,374,266 

600,032 

728,405 

884,670 

738,076 

941,565 

446,294 

1,583,746 

620,031 

380,792 

676,978 

707,369 


224,459 

367,002 

359,243 

114,190 


S  9,068,338 


460,848 

246,798 

284,013 

340,895 

260,930 

354,584 

168,093 

216,582 

233,559 

143,410 

250,756 

355,637 
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TABLE  2 

FTA  FY  1995  URBANIZED  AREA  FORMULA  APPORTIONMENTS  (FORMERLY  SECTION  9) 

AMOUNTS  APPORTIONED  TO  STATE  GOVERNORS  FOR  URBANIZED  AREAS  50,000  TO  200,000  IN  POPULATION 


STATE /URBAN  I ZED  AREA 

TOTAL 

OPERATING 

ASSISTANCE 

APPORTIONMENT 

LIMITATIONS 

CALIFORNIA;  > 

Palm  Springs,  CA . 

Redding,  CA . 

Satinas,  CA . 

881,257 

509,557 

1,340,922 

240,919 

199,527 

564,256 

San  Luis  Obispo,  CA . 

635,014 

239,212 

Santa  Barbara,  CA . . 

2,074,471 

933,498 

Santa  Cruz,  CA . 

1,072,677 

502,276 

Santa  Maria,  CA . 

975,939 

302,685 

Santa  Rosa,  CA . 

1,892,234 

598,754 

Seaside-Monterey,  CA . 

1,271,542 

695,846 

Simi  Valley,  CA . 

1,203,605 

408,572 

Vacaville,  CA . 

730,678 

275,231 

Visalia,  CA . 

834,593 

300,723 

Watsonville,  CA . 

459,791 

173,185 

Yuba  City,  CA . 

733,646 

315,463 

Yuma,  AZ-CA  (CA) . 

2,612 

2,086 

COLORADO: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population; 

S 

4,477,651 

$ 

2,452,307 

Boulder,  CO . 

996,346 

550,011 

Fort  Collins,  CO . 

829,859 

392,784 

Grand  Junction,  CO . 

472,487 

252,675 

Greeley,  CO . 

663,736 

378,173 

Longmont,  CO . 

604,857 

227,846 

Pueblo,  CO . 

910,366 

650,818 

CONNECTICUT: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

t 

14,900,302 

$ 

6,057,638 

Bristol,  CT. . 

705,745 

397,057 

Danbury,  CT-NY  (CT) . 

2,512,829 

656,403 

New  Britain,  CT . 

1,321,505 

834,814 

New  London- Norwich,  CT . 

1,063,419 

711,916 

Norwalk,  CT . 

2,657,384 

901,951 

Stamford,  CT-NY  (CT) . 

3,367,322 

1,354,718 

Waterbijrv,  rt . •. . 

3,272,098 

1,?0n,779 

DELAWARE: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

$ 

337,804 

t 

127,219 

Dover,  DE 


337,804 


127,219 
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TABLE  2 

FT A  FY  1995  URBANIZED  AREA  FORMULA  APPORTIONMENTS  (FORMERLY  SECTION  9) 

AMOUNTS  APPORTIONED  TO  STATE  GOVERNORS  FOR  URBANIZED  AREAS  50,000  TO  200,000  IN  POPULATION 

OPERATING 

STATE/URBAN  I ZED  AREA  TOTAL  ASSISTANCE 

APPORTIONMENT  LIMITATIONS 


FLORIDA: 

Governor's  apportionment  for  areas 


50,000  to  200,000  in  population: 

t 

10,295,542 

$ 

4,203,966 

Deltona,  FL.-. . 

342,322 

128,912 

Fort  Pierce,  FL . 

820,026 

273,621 

Fort  Walton  Beach,  FL . 

794,909 

344,540 

Gainesville,  FL . 

1,018,729 

469,129 

Kissimnee,  FL . 

474,493 

-  178,719 

Lakeland,  FL . 

1,041,449 

460,72? 

Naples,  FL . 

685,415 

195,824 

Ocala,  FL . 

460,424 

196,140 

Panama  City,  FL . 

690,971 

313,333 

Punta  Gorda,  FL...' . 

451,853 

170,172 

Spring  Hill,  FL . 

345,418 

130,087 

Stuart,  FL . 

602,696 

226,994 

Tallahassee,  FL . 

1,161,298 

525,148 

Titusville,  FL . 

332,430 

125,194 

Vero  Beach,  FL . 

421,010 

158,554 

Winter  Haven,  FL . 

65'!, 099 

306,877 

GEORGIA: 

Governor's  apportionment  for  areas 

50,000  to  200,000  in  population: 

S 

4,507,646 

t 

2,893,011 

Albany,  GA . ; . 

558,328 

421,508 

Athens,  GA . 

535,309 

263,272 

Brunswick,  GA . 

308,051 

116,009 

Macon,  GA . 

1,000,719 

723,731 

Rome,  GA . 

314,041 

199,566 

Savannah,  GA . 

1,309,331 

919,870 

Warner  Robins,  GA . 

481,867 

249,055 

HAWAII: 

Governor's  apportiot«7:.iit  for  areas 

50,000  to  200,000  in  population: 

S 

1,198,021 

S 

634,470 

Kai  lua,  HI .  .  .  - 

1,198,021 

634,470 

IDAHO: 

Governor's  apportionment  for  areas 

50,000  to  200,000  in  population: 

s 

2,371,092 

% 

1,079,678 

Boise  City,  ID . 

1,450,905 

626,530 

Idaho  Falls,  ID .  520,121  195,911 

Pocatello,  ID .  400,066  257,237 


Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Notices 


51773 


TABLE  2 

FTA  FY  1995  URBANIZED  AREA  FORFWLA  APPORTIONMENTS  (FORMERLY  SECTION  9> 

AMOUNTS  APPORTIONED  TO  STATE  GOVERNORS  FOR  URBANIZED  AREAS  5C,Uw  TO  200,000  IN  POPULATION 

OPERATING 

STATE/URBANIZED  AREA  TOTAL  ASSISTANCE 

APPORTIONMENT  LIMITATIONS 

ILLINOIS: 


Governor's  apportionment  for  areas 


50,000  to  200,000  in  population: 

$ 

10,860,795 

S 

7,161,883 

Alton,  IL . 

586,948 

497,046 

Aurora,  IL . 

1,643,875 

964,618 

Beloit,  WI-IL  (IL) . 

75,017 

33,997 

Bloomington-Normal,  IL . 

945,580 

510,193 

Champaign-Urbana,  IL . 

1,334,399 

822,351 

Crystal  Lake,  IL . 

535,773 

201,787 

Decatur,  IL . 

751,135 

595,709 

Dubuque,  lA-IL  (IL) . 

17,497 

11,687 

Elgin,  IL . 

1,185,813 

849,057 

Joliet,  IL . 

1,371,140 

1,271,439 

Kankakee,  IL . 

538,154 

350,128 

Round  Lake  Beach-McHenry,  IL-WI  (IL). — 

780,880 

279, iZU 

Springfield,  IL . 

1,094,604 

774,437 

INDIANA: 

Governor's  apportionment  for  areas 

50,000  to  200,000  in  population: 

$ 

6,334,487 

s 

4,084,989 

Anderson,  IN . 

512,005 

404,379 

Bloomington,  IN . 

764,042 

383,957 

Elkhart -Goshen,  IN . 

765,760 

384,673 

Evansville,  IN-KY  (IN) . 

1,418,568 

949,580 

Kokomo,  IN . 

515,609 

353,455 

Lafayette-Uest  Lafayette,  IN . 

1,025,063 

585,355 

Muncie,  IN . 

753,549 

580,784 

Terre  Haute,  IN . 

579,891 

442,806 

IOWA: 

Governor's  apportionment  for  areas 

50,000  to  200,000  in  population: 

$ 

3,448,414 

% 

2,370,420 

CedaT-  Rapids,  lA . 

1,071,653 

723,435 

Dubuque,  lA-lL  (lA) . 

521,614 

403,593 

Iowa  City,  lA . 

617,460 

276,407 

Sioux  City,  lA-NE-SO  (lA) . 

570,284 

415,451 

Water loo- Cedar  Falls,  I A . 

667,403 

551,534 

KANSAS: 

Governor's  apportionment  for  areas 

50,000  to  200,000  in  population: 

% 

1,674,314 

t 

1,013,294 

Lawrence,  . . 

634,029 

290,205 

St.  Joseph,  MO-KS  (KS) . 

5,233 

5,155 

Topeka,  KS . . . 

1,035,052 

717,934 
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FTA  FY  1995  URBANIZED  AREA  FORMULA  APPORTIONMENTS  (FORMERLY  SECTION  9) 

AMOUNTS  APPORTIONED  TO  STATE  GOVERNORS  <^0?  URBANIZED  AREAS  50,000  TO  200,000  IN  POPULATION 

OPERATING 

STATE/URBANIZED  AREA  TOTAL  ASSISTANCE 

APPORTIONMENT  LIMITATIONS 


KENTUCKY: 

Governor's  apportionment  for  areas 

50,000  to  200,000  in  population:  *  1,319,635  $  847,422 


Clarksville,  TN-KY  (KY) . . 

.  Evansville,  IN-KY  (KY) . 

Huntington*Ashland,  WV-KY-OH  (KY). 
Owensboro,  KY . 

LOUISIANA: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 


161,022 

197,732 

394,310 

566,571 


S  3,908,205 


97,406 

60,074 

291,261 

398,681 


%  2,491,896 


Alexandria,  LA . 

Houma,  LA . 

Lafayette,  LA . 

Lake  Charles,  LA . 

Monroe,  LA . 

Slidell,  LA . 

MAINE: 

Governor's  apportionment  for  areat 
50,000  to  200,000  in  population: 


570,318 

434,854 

401,160 

256,311 

986,791 

571,985 

792,670 

551,985 

753,709 

524,769 

403,557 

151,992 

,700,920 

S  1,077,952 

Bangor,  ME .  349,510  203,678 

Lewiston- Auburn,  ME . ' .  406,125  287,510 

Portland,  ME .  868,392  546,197 

Portsmouth-Dover-Rochester,  NH-ME  (ME)..  76,893  40,567 


MARYLAND: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 


$  1,891,508 


$  1,002,018 


Annapolis,  HO . 

Cumberland,  MD-UV  (H0>... 

Frederick,  MO . 

Hagerstown,  MO-PA-WV  (MO) 


616,068  304,846 
327,657  240.410 
444,523  167,422 
503,260  289,340 


MASSACHUSETTS: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 


S  7,491,263  S  5,347,972 


Brockton,  MA . 

Fall  River,  MA-RI  (HA) . r 

Fitchburg-Leominstcr,  MA . 

Hyannis,  MA . 

Lowell,  MA-NH  (MA) . 

New  Bedford,  MA . 

Pittsfield,  MA . 

Taunton,  MA . 


1,368,431 

1,334,668 

540,863 

386,233 

1,693,905 

1,467,854 

349,631 

349,678 


1,288,942 

838,629 

354,109 

145,447 

1,329,565 

927,993 

282,650 

180,637 
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TABLE  2 

FTA  FY  1995  URBANIZED  AREA  FORMULA  APPORTIONMENTS  (FORICRLV  SECTION  9) 

AMOUNTS  APPORTIONED  TO  STATE  GOVERNORS  FOR  URBANIZED  AREAS  50,000  TO  200,000  IN  POPULATION 


STATE/URBANIZED  AREA 

TOTAL 

OPERATING 

ASSISTANCE 

APPORTIONMENT 

LIMITATIONS 

MICHIGAN: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

t  6,392,733 

$  4,378,351 

Battle  Crsek,  MI . 

533,913 

418,426 

Bay  City,  MI . 

596,468 

458,528 

Benton  Harbor,  MI . 

431,440 

281,632 

Holland,  MI .  . 

484,213 

182,372 

Jackson,  MI . 

596,139 

436,828 

Kalamazoo,  MI . 

1,287,336 

818,808 

Muskegon,  MI . 

785,221 

552,930 

Port  Huron,  MI . 

516,771 

291,009 

Saginaw,  MI . 

1,161,232 

937,818 

MINNESOTA: 

Governor's  apportionment  for  areas 

r 

50,000  to  200,000  in  population: 

$  2,278,183 

.$  1,454,574 

Duluth,  MN-UI  (MN) . 

554,377 

477,919 

Fargo-Moorhead,  NO-MN  (MN) . 

..  320,548 

203,072 

Grand  Forks,  ND-MN  (MN) . 

70,253 

50,044 

La  Crosse,  WI-MN  (MN) . 

34,414 

16,606 

Rochester,  MN . 

625,286 

382,911 

St.  Cloud,  MN . 

673,305 

324,022 

MISSISSIPPI: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

$  1,955,860 

$  1,208,906 

Biloxi -Gulfport,  MS . 

1,210,930 

736,225 

Hattiesburg,  MS . 

377,411 

221,414 

Pascagoula,  MS . 

367,519 

251,267 

MISSOURI: 

Governor's  apportionment  for  areas 

50,000  to  200,000  in  population: 

S  2,695,209 

t  1,606,985 

Colunbia,  MO . 

532,103 

296,631 

Joplin,  MO . 

373,683 

211,476 

Springfield,  MO . 

1,255,292 

683,286 

St.  Joseph,  MO-KS  (MO) . 

534,131 

415,592 

MONTANA: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

$  1,794,208 

S  1,154,428 

Billings,  NT . . 

691,953 

443,806 

Great  Falls,  MT . 

645,262 

432,589 

Missoula,  NT . . 

456,993 

278,033 
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TABLE  2 

FTA  FY  1995  URBANIZED  AREA  FORMULA  API>ORTIONMENTS  (FORFCRLY  SECTION  9) 

AMOUNTS  APPORTIONED  TO  STATE  GOVERNORS  FOR  URBANIZED  AREAS  50,000  200,000  IN  POPULATION 

OPERATING 

STATE/URBANIZED  AREA  TOTAL  ASSISTANCE 

APPORTIONMENT  LIMITATIONS 


NEBRASKA: 

Governor's  apportionment  for  areas 

50,000  to  200,000  in  population:  S  1.994,613  S  1.044,810 

Lincoln,  NE . . .  1,908,329  996,153 

Sioux  City.  IA-I«-S0  (NE) .  86,284  48,657 

NEVADA: 

Governor's  apportionment  for  areas 

50,000  to  200,000  in  population:  t  OS  0 


NEW  HAMPSHIRE: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

Lowell,  MA-NN  (NH) . 

Manchester,  NN . 

Nashua,  NH............. . . 

Portsaiouth-Oover-Rochester,  NN-ME  (NH).. 

NEW  JERSEY: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

Atlantic  City,  NJ . 

Vineland-MiUviUe,  NJ . 

NEW  MEXICO: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

Las  Cruces,  NM . 

Santa  Fe,  NM .  . 

NEW  YORK: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 


S  2,413,171  S  1,241,186 


4,958  1,515 

1,015,414  567,372 

802,993  361,024 

589,806  311,275 


S  1,835,237  S  1,549,537 


1,322,787  1,217,878 

512,450  '  331,659 


S  999,386  S  461.828 


555,163  246,772 

444,223  215,056 


S  5,544,922  S  3,849,863 


Binghamton,  NY . 

Danbury,  CT-NY  (NY). 

Elmira,  NY . 

Glens  Falls,  NY . 

Ithaca.  NY . 

Newburgh,  NY . 

Pou^keepsie,  NY.... 
Stamford,  CT-NY  (NY) 
Utica-Roroe,  NY . 


1,391,799 

1,005,285 

18,864 

5,633 

571,517 

437,965 

393,022 

218,014 

396,669 

149,401 

515,086 

271,297 

1,082,008 

840,799 

128 

145 

1,175,829 

921,324 
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TABLE  2 

FTA  FY  1995  URBANIZED  AREA  FORMULA  APPORTIONMENTS  (FORMERLY  SECTION  9) 

AMOUNTS  APPL'i'  lONED  TO  STATE  GOVERNORS  FOR  URBANIZED  AREAS  50,000  TO  200,000  IN  POPUUTION 


STATE/URBANIZED  AREA 

TOTAL 

OPERATING 

ASSISTANCE 

APPORTIONMENT 

LIMITATIONS 

NORTH  CAROLINA: 

Governor's  apportionment  for  areas 

50,000  to  200,000  in  population: 

%  9,001,637 

%  5,076,514 

Asheville,  NC . 

694,811 

418,319 

Burlington,  NC . 

504,027 

318,083 

Gastonia,  NC . 

738,015 

484,043 

Goldsboro,  NC . 

383,269 

217,324 

Greensboro,  NC . 

1,587,330 

915,373 

Greenville,  NC . 

441,294 

166,209 

Hickory,  NC . 

420,871 

231,602 

High  Point,  NC . 

709,746 

476,370 

Jacksonville,  NC . 

685,233 

273,350 

Kannapolis,  NC . 

494,678 

276,490 

Rocky  Mount,  NC . 

395,437 

148,936 

Wilmington,  NC . 

646,789 

346,552 

Winston* Salem,  NC . 

1,300,137 

803,863 

NORTH  DAKOTA: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

$  1,749,010 

t  926,588 

Bismarck,  NO . 

504,340 

289,737 

Fargo-Moorhead,  ND-MN  (ND) . 

729,406 

380,535 

Grand  Forks,  NO-MN  (ND) . 

515,264 

256,316 

OHIO: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

$  4,808,958 

$  3,273,279 

Hamilton,  OH . 

993,970 

551,774 

Huntington-Ashland,  WV-KY-OH  (OH) . 

253,118 

164,317 

Lima,  OH . 

543,236 

395,679 

Mansfield,  OH . 

524,472 

396,140 

Middletown,  OH . 

683,406 

381,448 

Newark,  OH . 

416,392 

229,198 

Parkersburg,  WV-OH  (OH) . 

61,658 

41,550 

Sharon,  PA-OH  (OH) . . 

40,659 

27, 99^ 

^Springfield,  OH . . 

790,520 

604,837 

Steubenville-Weirton,  OH-WV-PA  (OH) - 

284,399 

258,877 

Wheeling,  WV-OH  (OH) . 

217,128 

221,465 

OKLAHOMA: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

%  748,489 

%  515,221 

Fort  Smith,  AR-OK  (OK) . 

13,131 

8,873 

Lawton,  OK . 

735,358 

506,348 
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FTA  FT  1995  URBANIZED  AREA  FORMULA  APPORTIONMENTS  (FORMERLV  SECTION  9) 

AMOUNTS  APPORTIONED  TO  STATE  GOVERNORS  FOR  URBANIZED  AREAS  'JO. 000  TO  200,000  IN  POPULATION 

OPERATING 

STATE/URBANIZED  AREA  TOTAL  ASSISTANCE 

APPORTIONMENT  LIMITATIONS 

OREGON: 

Governor's  apportionment  for  areas 


50,000  to  200,000  in  population: 

% 

3,903,359 

$ 

1,900,142 

Eugene-Springf ield,  OR . 

1,837,397 

967,527 

Longview,  UA-OR  (OR) . 

12,220 

7,159 

Medford,  OR . 

567,839 

259,408 

Salem,  OR . 

1,485,903 

666,048 

PENNSYLVANIA: 

Governor's  apportionment  for  areas 

50,000  to  200,000  in  population: 

% 

10,204,067 

$ 

6,839,624 

Altoona,  PA . 

697,080 

544,068 

Erie,  PA . 

1,793,225 

1,239,002 

Hagerstown,  MD-PA-WV  (PA) . 

6,143 

5,140 

Johnstown,  PA . 

642,816 

582,942 

Lancaster,  PA . 

1,621,303 

810,238 

Monessen,  PA . 

441,219 

282,108 

Pottstown,  PA . 

418,694 

157,696 

Reading,  PA . 

1,892,593. 

1,478,004 

Sharon,  PA-OM  (PA) . 

293,124 

245,780 

State  College,  PA . 

610,066 

334,635 

Steubenville-Ueirton,  OH-UV-PA  (PA) . 

2,131 

909 

Williamsport,  PA . 

511,398 

370,416 

York,  PA . 

1,274,275 

788,686 

PUERTO  RICO: 

Governor's  apportionmerrt  for  areas 

50,000  to  200,000  in  population: 

% 

9,426,414 

t 

4,416,173 

Aguadilla,  PR . 

824,682 

327,783 

Arecibo,  PR . 

770,563 

379,595 

Caguas,  PR . 

2,018,000 

821,020 

Cayey,  PR . 

596,648 

224,750 

Hunacao,  PR . 

516,386 

194,502 

Mayaguez,  PR . 

1,109,456 

605,038 

POTKe,  PR . 

2,468,876 

1,438,189 

Vega  Baja-Manati,  PR . . . 

1,121,803 

455,296 

RHODE  ISLAND: 

Governor's  apportionment  for  areas 

50,000  to  200,000  in  population: 

t 

600,017 

t 

328,384 

Fall  River,  MA-RI  (Rl) . 

137,550 

72,239 

Newport,  Rl . 

462,467 

256,145 
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TABLE  2 

FTA  FY  1995  INWANIZEO  AREA  FOfMUU  APraiTIONMEllTS  (FORMERLY  SECTION  9) 


AMOUNTS  APeORTlONEO  TO  STATE  COVERNKS  *-(«  IRtBANIZEO  AREAS  50,000  TO  200,000  IN  POPUUTION 


STATE/URBAN I ZED  AREA 


SOUTH  CAROLINA: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

Anderson,  SC . . . 

Florence,  SC.. . 

M/rtle  Beach,  SC . . . 

Rock  Hill,  SC _ : . 

Spartanburg,  SC . 

Sumter,  SC . 

SOUTH  DAKOTA: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

Rapid  City,  SO . 

Sioux  City,  IA-NE*SD  (SD).... . 

Sioux  Falls,  SD . 

TENNESSEE: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

Bristol,  TN-VA  <TN) . 

Clarksville,  TN-KY  (TN) . . 

Jackson,  TN.^. . 

Johnson  City,  TR . . 

Kingsport,  TN-VA  (TN) . . 

TEXAS: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

Abilene,  TX . . 

Amarillo,  TX . 

Beaunont,  TX . 

Brownsville,  TX . 

Bryan-College  Station,  TX . 

Denton,  TX . 

Galveston,  TX....... . . 

Harlingen,  TX........ . . 

Killeen,  TX . 

Laredo,  TX . . . . 

Lewisville,  TX...... . . 

Longview,  TX...... . 

Lubbock,  TX . 

Midland,  TX . 

Odessa,  TX . . 

Port  Arthur,  TX . 

San  Angelo,  TX . 


TOTAL 

APPORTIONMENT 


S  2,540,992 


341,743 

351,509 

368,623 

391,399 

682,295 

405,423 


S  1,261,680 


401,825 

11,266 

848,589 


S  1,952,670 


182,516 

445,005 

336,827 

513,433 

474,889 


S  18,079,975 


641,446 

1,189,744 

818,283 

1,189,354 

796,672 

430,339 

456,493 

584,533 

1,118,052 

1,412,066 

496,789 

488,778 

1,392,018 

609,911 

676,612 

738,082 

634,234 


OPERATING 

ASSISTANCE 

LIMITATIONS 


S  1,350,866 


211,727 

222,033 

138,822 

198,935 

426,659 

152,690 


S  697,794 


237,073 
.  5,625 
455,096 


S  1,183,821 


120,321 

223,019 

198.215 
305,051 

337.215 


S  10,249,420 


429,565 

■7^,550 

582.583 

457,884 

331.744 

162,066 

351,408 

284,987 

430,155 

586,772 

187,088 

274,520 

846,327 

344,737 

544,108 

557,628 

358,927 
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FTA  FY  1995  URBANIZED  AREA  FORMULA  APPORTIONMENTS  (FORMERLY  SECTION  9) 

AMOUNTS  APPORTIONED  .’0  STATE  GOVERNORS  FOR  URBANIZED  AREAS  50,000  TO  200,000  IN  POPULATlOn 


STATE/URBAN  I  ZED  AREA 

TOTAL 

OPERATING 

ASSISTANCE 

APPORTIONMENT 

LIMITATIONS 

TEXAS: 

Shertnan-Denison,  TX . 

317,473 

263,116 

Tetnple,  TX . 

360,421 

196,735 

Texarkana,  TX-AR  (TX) . 

290,831 

190,478 

Texas  City,  TX . . . 

773,083 

411,763 

Tyler,  TX . 

604,532 

. 

363,082 

Victoria,  TX . 

419,075 

269,813 

Waco,  TX . 

912,965 

581,604 

Wichita  Falls,  TX . 

728,189 

516,780 

UTAH: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

% 

361 ,362 

% 

136,097 

Logan,  UT . 

361,362 

136,097 

VERMONT: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

% 

634,083 

% 

325,847 

Burlington,  VT . 

634,083 

Z25,6i^7 

VIRGINIA: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

% 

4,209,011 

% 

2,680,613 

Bristol,  TN-VA  (VA) . 

129,938 

72,796* 

Charlottesville,  VA . 

605,215 

344,275 

Danville,  VA . 

343,687 

243,237 

Fredericksburg,  VA . 

403,499 

151,966 

Kingsport,  TN-VA  (VA) . 

24,532 

20,812 

Lynchburg,  VA . 

575,768 

387,255 

Petersburg,  VA . 

729,918 

552,105 

Roanoke,  VA . 

1,396,454 

908,167 

WASHINGTON: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

% 

3,977,592 

S 

1,922,554 

Bellingham,  UA . 

468,639 

237,389 

Bremerton,  WA . 

907,841 

291,835 

Longview,  WA-OR  (WA) . 

396,543 

230,498 

Olympia,  WA . 

706,306 

293,728 

Richland-Kennewick-Pasco,  WA . 

736,832 

438,534 

Yakima,  WA . 

761,431 

430,570 

Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Notices 


51781 


TABU  2 

FTA  FY  1995  URBANIZED  AREA  FORMULA  APPORTIONMENTS  (FORMERLY  SECTION  9) 


AMOUNTS  APPORTIONED  TO  STATE  GOVERNORS  FOR 

URBANIZED 

AREAS  50,000 

TO  200,000  IN  POPUUTION 

STATE/URBANIZED  AREA 

TOTAL 

APPORTIONMENT 

OPERATING 

ASSISTANCE 

LIMITATIONS 

WEST  VIRGINIA: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

$ 

3,056,983 

$  2,4t5,208 

Charleston,  UV . 

1,229,773 

891,149 

Cunberland,  MO-UV  (WV) . . . 

14,708 

13,977 

Hagerstown,  MD*PA-UV  (UV) . 

3,715 

3,257 

Huntington- Ash land,  WV-KY-OH  (UV).... 

690,U3 

579,953 

Parkersburg,  UV-OH  (UV) . 

444,044 

367,131 

Steubenville-Ueirton,  OH-UV-PA  (UV).. 

191,047 

171,289 

Uheeling,  UV-OH  (UV) . 

483,253 

388,452 

UISCONSIN: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

$ 

8,368,621 

S  5,246,785 

Appleton-Neenah,  UI . . . 

1,532,445 

874,279 

Beloit,  Ul-IL  (UI) . 

328,481 

207,504 

Duluth,  MN-UI  (UI) . 

143,883 

126,276 

Eau  Claire,  UI . 

600,237 

317,180 

Green  Bay,  UI . 

1,163,897 

674,972 

Janesville,  UI . . . 

441,741 

259,105 

Kenosha,  UI . 

804,324 

644,586 

La  Crosse,  UI-MN  (UI) . . . 

638,540 

368,195 

Oshkosh,  UI . 

557,267 

376,750 

Racine,  UI . 

1,242,282 

829,155 

Round  Lake  Beach-McHenry,  IL-UI  (UI). 

466 

132 

Sheboygan,  UI . 

525,045 

318,363 

Uausau,  UI . 

390,013 

250,288 

UYOMING: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

$ 

876,111 

S  614,932 

Casper,  UY . .  . 

•  •  • 

401,894 

329,865 

Cheyenne,  UY . 

... 

474,217 

285,067 

TOTAL 


$  221,080,838 


$123,933,071 
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A 


OPERATING 

TOTAL 

ASSISTANCE 

APPORTIONMENT 

LIMITATIONS 

OVER  1,000,000  IN  POPULATION 

1,691,169,576 

457,844,570 

200,000-1,000,000  IN  POPULATION 

384,602,579 

128,222,360 

50,000-200,000  IN  POPULATION 

221,080,838 

123,933,070 

NATIONAL  TOTALS 


S  2,296,852,993  $710,000,000 
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TABLE  3 

FTA  FISCAL  YEAR  1995  HONURBANIZED  AREA  FORMULA  APPORTIONMENTS 
(FORMERLY  SECTION  18)  AND 

RURAL  TRANSIT  ASSISTANCE  PROGRAM  (RTAP)  ALLOCATIONS 


STATE 

SECTION  18 

RTAP 

STATE 

SECTION  18 

RTAP 

APPORTIONMENT 

ALLOCATION 

APPORTIONMENT 

ALLOCATION 

ALABAMA . . 

3,171,063  .. 

....  98,311 

NEBRASKA . 

1,283,212  ... 

69  550 

ALASKA . 

472,874  .. 

57,204 

NEVADA . 

418,949  ... 

56,383 

AMERICAN  SAMOA.. 

67,399  .. 

11,027 

NEW  HAMPSHIRE . 

1,109,268  ... 

66,900 

ARIZONA . 

1,454,287  .. 

72,156 

NEW  JERSEY . 

1,586,018  ... 

74,163 

ARKANSAS . 

2,535,133  .. 

88,623 

NEW  MEXICO . 

1,246,850  ... 

68,996 

CALIFORNIA . 

6,187,434  .. 

....  144,266 

NEW  YORK . 

5,582,974  ... 

...  135,057 

COLORADO . 

1,320,770  .. 

....  70,122 

NORTH  CAROLINA.... 

5,930,767  ... 

...  140,356 

CONNECTICUT . 

1,198,063  .. 

68,253 

NORTH  DAKOTA . 

628,941  ... 

59,582 

DELAWARE . 

298,888  .. 

54,554 

NORTHERN  MARIANAS. 

62,460  ... 

10,952 

FLORIDA . 

3,977,556  .. 

....  110,598 

OHIO . 

6,037,933  ... 

141  988 

GEORGIA . 

4,636,432  .. 

....  120,636 

OKLAHOMA . 

2,548,105  ... 

88,821 

GUAM . 

191,870  .. 

....  12,923 

OREGON . 

.  2,049,459  ... 

...  81,224 

HAWAII . 

520,369  .. 

57,928 

PENNSYLVANIA . 

6,735,377  ... 

...  152,614 

IDAHO . 

1,049,829  .. 

65,994 

PUERTO  RICO . 

2,012,743  ... 

80,664 

ILLINOIS . 

4,219,898  .. 

....  114,290 

RHODE  ISUND . 

257,836  ... 

53,928 

INDIANA . 

4,108,946  .. 

....  112,600 

SOUTH  CAROLINA.... 

2,968,379  ... 

95,223 

IOWA . 

2,642,915  .. 

90,265 

SOUTH  DAKOTA . 

766,630  ... 

61,680 

KANSAS . 

2,102,355  .. 

....  82,030 

TENNESSEE . 

3,831,837  ... 

...  108,378 

KENTUCKY . 

3,470,529  .. 

_  102,874 

TEXAS . 

8,090,072  ... 

...  173,252 

LOUISIANA . 

2,870,379  .. 

93,730 

UTAH . 

581,148  ... 

58,854 

MAINE . 

1,385,070  .. 

71,102 

VERMONT . 

685,434  ... 

60,443 

MARYLAND . 

1,729,193  .. 

76,344 

VIRGIN  ISLANDS.... 

146,705  ... 

12,235 

MASSACHUSETTS... 

1,853,170  .. 

78,233 

VIRGINIA . 

3,397,295  ... 

...  101,758 

MICHIGAN . 

5,018,699 

....  126,460 

WASHINGTON . 

2,380,U2  ... 

86,266 

MINNESOTA . 

2,887,972  .. 

93,998 

WEST  VIRGINIA . 

2,024,062  ... 

80,837 

MISSISSIPPI . 

2,818,286.. 

92,937 

WISCONSIN . 

3,497,341  ... 

...  103,282 

MISSOURI . 

3,363,743  .. 

....  101,247 

WYOMING . 

489,143  ... 

57,452 

MONTANA . 

850,444  .. 

_  62,957 
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TOTAL 


%  132,752,946 


%  4,612,500 
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TABLE  4 

FTA  FISCAL  YEAR  1995  ELDERLY  AND  PERSONS  WITH  DISABILITIES  APPORTIONMENTS 
(FORMERLY  SECTION  16) 

AMOUNTS  APPORTIONED  TO  STATES 


STATE 

APPORTIONMENT 

STATE 

APPORTIONMENT 

ALABAMA . 

$1,024,992 

NEBRASKA . 

465,997 

ALASKA . 

177,898 

NEVADA . 

351,713 

AMERICAN  SAMOA . 

52,083 

NEW  HAMPSHIRE . 

333,353 

ARIZONA . 

906,038 

NEW  JERSEY . 

1,699,032 

ARKANSAS . 

722,086 

NEW  MEXICO . 

412,202 

CALIFORNIA . 

5,466,199 

NEW  YORK . 

3,911,106 

COLORADO . 

707,167 

NORTH  CAROLINA.... 

1,502,241 

CONNECTICUT . 

807,471 

NORTH  DAKOTA . 

262,527 

DELAWARE . 

258,532 

NORTHERN  MARIANAS. 

51,902 

DISTRICT  OF  COLUMBIA 

256,760 

OHIO . 

..  2,499,095 

FLORIDA . 

3,694,965 

1,323,280 

OKLAHOMA . 

..  851,097 

GEORGIA . 

OREGON . 

792,641 

GUAM . 

131,927 

PENNSYLVANIA . 

2,992,388 

HAWAII . 

323,532 

PUERTO  RICO . 

752,937 

IDAHO . 

330,633 

RHODE  ISLAND . 

365,741 

ILLINOIS . 

2,395,469 

SOUTH  CAROLINA.... 

823,336 

INDIANA . 

1,266,164 

SOUTH  DAKOTA . 

281,928 

IOWA . 

774,796 

TENNESSEE . 

1,206,716 

KANSAS . 

652,722 

983^131 

TEXAS..... . 

..  3,089,856 

KENTUCKY . 

UTAH . 

..  385,465 

LOUISIANA . 

986,248 

VERMONT . 

236,466 

MAINE . 

408,482 

VIRGIN  ISLANDS.... 

133,796 

MARYLAND . 

990,819 

VIRGINU . 

1,254,553 

MASSACHUSETTS . 

1,418,479 

WASHINGTON . 

1,127,177 

MICHIGAN . 

2,052,334 

WEST  VIRGINIA . 

606,919 

MINNESOTA . 

1,004,512 

WISCONSIN . 

1,150,377 

MISSISSIPPI . 

MICCmiDT 

702,078 

1,283,753 

304,969 

WYOMING . 

204,077 

MONTANA . 

TOTAL . . 

$59,152,156 
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TABLE  5 

FTA  FISCAL  YEAR  1995  INTERSTATE  SUBSTITUTE  TRANSIT  APPORTIONMENTS 
AMOUNTS  APPORTIONED  TO  WITHDRAWAL  AREAS 


WITHDRAWAL 

AREA 

APPORTIONMENT 

CA  Sacramento 

$39,763 

CA  San  Francisco 

1,169,100 

CT  Killingly 

141,538 

CT  Hartford 

422,491 

DC  District  of  Columbia 

109,430 

IL  Chicago 

879,645 

lA  Waterloo 

63,509 

MA  Boston 

532,632 

MD  Baltimore 

9,156,196 

NJ  New  York 

47,752 

NY  Albany 

16,416 

NY  New  York  City 

20,925,547 

OH  Cleveland 

1,432,899 

OR  Oregon 

1,661,718 

RI  Rhode  Island 

1,262,470 

TN  Memphis 

476,309 

Subtotal 

$38337,415 

WS  Milwaukee  Earmark 

9,500,000 

TOTAL 


$47,837,415 
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TABLE  6 

FTA  nSCAL  YEAR  1995  FIXED  GUIDEWAY  MODERNIZATION  APPORTIONMENTS 

AREA  AMOUNT 


AZ  Phoenix 

$1,233,329 

CA  Los  Angeles 

6,290,101 

CA  Sacramento 

1,013,539 

CA  San  Diego 

2,225,093 

CA  San  Francisco 

47,364,497 

CA  San  Jose 

4,136,428 

CO  Denver 

390,200 

CT  Hartford 

465,409 

CT  Southwestern  Connecticut 

31,305,371 

DE  Wilmington 

342,574 

DC  Washington 

17,216,919 

FL  Miami 

3,292333 

GA  Atlanta 

6,306,623 

HI  Honolulu 

277,465 

IL  Chicago/Northwcstem  Indiana 

100,894,686 

LA  New  Orleans 

2,082,485 

MD  Baltimore 

2,484,896 

MD  Baltimore  Commuter  Rail 

12,467,364 

MA  Boston 

50,407,749 

MA  Lawrence-Haverhill 

531,231 

MI  Detroit 

195,598 

MN  Minneapolis 

1,175,832 

MO  Kansas  City 

22,387 

MO  St.  Louis 

165,539 

iMJ  Northeastern  New  Jersev’ 

63,789,567 

NJ  Trenton 

581,417 

NY  Buffalo 

452,266 

NY  New  York 

251,026,652 

OH  Cleveland 

10,537,228 

OH  Dayton 

1,745,966 

PA  Philadelphia/Southem  New  Jersey 

72,374,616 

PA  Pittsburgh 

15,027,265 

PR  San  Juan 

1,079,417 

OR  Portland 

894,947 

RI  Providence 

1,075,304 

TN  Chattanooga 

21,476 

TX  Dallas 

327,124 

TX  Houston 

1,720,598 

VA  Norfolk 

423,872 

WA  Seattle 

5,768,433 

WA  Tacoma 

211,858 

WI  Madison 

216,844 

TOTAL 


$719,562,500 
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TABLET 

FTA  nSCAL  YEAR  1995  NEW  START  ALLOCATIONS 


PROJECT  LOCATION  AND  DESCRIPTION  FY  1995  ALLOCATION  r,R»OR  YEAR  UNOBLIGATED  TOTAL  ALLOCATION 

ALLOCATION 


CA  Los  Angeles  Metronil  MOS>2and  3 

$163,762,500 

$202,770,950 

$366,533,450 

CA  Los  Angeics-Saa  Diego  Commuter  Rail 

0 

10,000,000 

10.000.000 

CA  Orange  County  Transit  System 

4362.500 

15383.750 

20346.250 

CA  San  Diego  Mid  Coast  Extension 

0 

3383350 

3383350 

CA  San  Ftancisco  BART  Extension/Tasman  Corridor 

19398,875 

0 

19398.875 

CA  San  Francisco  Airport  BART/Tasman  LRT 

0 

53,506387 

53306387 

CA  San  Jose  to  Gilroy  Commuter  Rail 

0 

8.000,000 

8.000.000 

CA  Vallejo  North  Bay  Ferry 

0 

8,000,000 

8.000,000 

FL  Miami  Metromover  Extension 

0 

17,581.595 

17,581.595 

FL  Miami  Metrorail  North  Corridor  Extensioo 

992300 

0 

992,500 

FI  Orlando  OSCAR  Streetcar 

0 

4,734300 

4.734300 

FL  Tampa/Lakdand  Commuter  Rail 

496350 

0 

496350 

FL  Tri-County  Commuter  Rail 

9325.000 

0 

9325300 

GA  AllanU  MARTA  North  Line  Extension 

0 

11,045,616 

11.045.616 

IL  Chicago  Central  Area  Connector 

24.812300 

64,197,552 

89.010.052 

IL  Chicago  Wisconsin  Central  Comnniter  (Metra) 

2.481350 

7340.000 

10.421350 

LA  New  Orleans  Canal  Street  Corridor 

9.925,000 

1,573,000 

11.498300 

ME  Portland-Boston  Commuter  Rail 

3373,000 

34,737300 

38310300 

MA  Boston  Metropolitan  "Urban  Ring" 

1,091,750 

0 

1,091.750 

MA  New  Bedford  and  Fall  River  Commuter  Rail 

744375 

0 

744375 

MA  South  Boston  Piets  Transitway 

23.820,000 

19.925.000 

43,745,000 

MD  MARC  Commuter  Rail  ' 

13,895,000 

6,772,750 

20,667,750 

MD  Maryland  Central  Corridor  LRT 

2377,500 

24,812.500 

27,790.000 

Ml  Detroit  LRT  Project 

0 

10,000,000 

10.000,000 

MN  Twin  Cities  Central  Corridor 

4.962300 

Z779.000 

7.741300 

MO  Kansas  City  LRT  Preject 

0 

931320 

931320 

MO  SL  Louis  Metro  Link  LRT  Project 

12.004.288 

8.035,000 

20,039,288 

NJ  Burlington  to  Gkwoester  Line 

1,488,750 

0 

1,488,750 

NJ  Hawthorne- Warwick  Commuter  Rail 

0 

45319,000 

43319.000 

NJ  Lakewood-Matawan  Freehold  Commuter  Rail 

0 

5355,000 

5355.000 

NJ  South  Jersey  Regional  Rail 

0 

496,250 

496350 

NJ  Urban  Core  Pitjed 

106,197,500 

71,491,250 

177,688.750 

NJ  West  Shore  Lbe 

3370.000 

0 

3370.000 

NY  Queens  Cormection  Project 

54387.500 

0 

54,587.500 

NY  Staten  Island-Midtown  Ferry 

0 

1,000,000 

1,000,000 

NY  Whitehall  Ferry  Terminal 

2,481350 

0 

Z481.230 

OH  Akron  Commuter  Rail 

0  ' 

992,500 

992.300 

OH  Cincinnat)  Northcast/Northem  Kentucky  Rail 

1,191,000 

0 

,  1.191,000 

OH  Cleveland  Dual  Hub  Corridor 

0 

8,741,780 

8.741,780 

OR  Portland  Westside  LRT  Project 

97365,000 

0 

97363.000 

PA  Cross-County  Metro  Major  Investmem  Study 

0 

1304,750 

1304.750 

PA  Pittsburgh  Busway  Project 

9325.000 

41,424,750 

31349.750 

PR  San  Juan  Tren  Utbaoo 

4362300 

0 

4362300 

TN  Memphis  Regional  Rail 

0 

496,250 

496350 

TX  Dallas-Fort  Worth  RAILTRAN  Project 

2377.500 

0 

2377,500 

TX  DART  North  Central  Light  Rail  Extension 

2.481350 

0 

Z481350 

TX  Houston  Re^onal  Bus  Program 

29.775300 

39,883.475 

69.658,475 

TX  South  Oak  Cliff  LRT  Project 

16,798,062 

43,701.251 

60,499313 

UT  Sah  Lake  City  Light  Rail 

4.96Z500 

4,931,030 

9,893,530 

WA  Seattle-Rentoo-Taconu  Commuter  Rail 

2332375 

18.425350 

20,757,623 

W1  Milwaukee  Ead-West  Corridor 

0 

3,000,000 

3.000,000 

51787 


TOTAL 


5641319,975 


5803,773,006 


51,445392381 
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TABLES 

FTA  FISCAL  YEAR  1995  BUS  ALLOCATIONS 


ISTEA  ALLOCATIONS 

• 

MI  State 

$10,000,000 

PA  Altoona  (Bus  Testing) 

2,000,000 

ADMINISTRATIVE  COMMITMENT 

PA  BARTA 

1,700,000 

FY  1995  CONFERENCE  EARMARKS 

PURPOSE 

ALLOCATION 

AK  Marine  Transit  System 

Ferry  system 

2,000,000 

AR  Little  Rock 

Transit  transfer  facility 

1,000,000 

AZ  Phoenix 

Alternative  fuel  buses 

6,500,000 

AZ  Tucson 

Alternatively  fueled  buses 

1,890,000 

AZ  Tucson 

Paratransit  O&M  facility 

1,890,000 

CA  Long  Beach 

Buses 

1,000,000 

CA  Los  Angeles 

Gateway  intermodal  center 

7,000,000 

CA  San  Francisco 

Ferry  building  facility 

1,000,000 

CA  San  Francisco  Bay  Area 

Buses 

7,000,000 

CA  Santa  Barbara 

Buses 

1,000,000 

CA  Santa  Cruz 

Bus  facility 

1,000,000 

CA  Yolo  County 

Bus  facility 

1,500,000 

CO  Eagle  County 

Buses 

1,000,000 

CT  Norwich 

Bus  transfer/parking  facility 

2,000,000 

DE  State 

Bus  replacement 

6,000,000 

FL  Miami 

Buses 

2,000,000 

FL  Orlando 

OSCAR 

6,500,000 

FL  Orlando  Ly-nx 

Buses 

500,000 

FL  Palm  Beach  County 

Buses  S:  bus  facility 

5,000,000 

GA  Atlanta 

Buses 

4,000,000 

HI  Kauai 

Iniki  Express  operations 

1,500,000 

IL  State  « 

Buses  and  bus  facilities 

17,000,000 

LA  State 

Buses  and  bus  facilities 

7,000,000 

lA  Cedar  Rapids 

Electric  hybrid  buses 

3,000,000 

KS  Johnson  County 

Wheelchair  lift  vans  and  buses 

1,030,000 

KS  Wichita 

Transit  maintenance  facility 

2,600,000 

LA  New  Orleans 

Buses 

8,280,000 

LA  New  Orleans 

Union  Passenger  Tenninal 

2,000,000 

MD  State 

Buses  and  bus  facilities 

9,700,000 

MA  Fitchburg 

Intermodal  Center 

1,000,000 

MA  Greenfield-Montague 

Buses 

540,000 

h/IA  Worchester 

Intermodal  Center 

3,000,000 

MI  Detroit 

Passenger  intermodal  center 

4,000,000 

MI  Flint 

Ground  transportation  center 

170,000 

MI  Lansing 

Intermodal  center 

4,000,000 

Ml  Southeast 

SMART/DDOT  merger 

9,000,000 

MN  MTC  Miiuieapohs 

Buses 

6,000,000 

MO  State 

Buses  and  bus  facilities 

1,500,000 
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TABLES 

FTA  FISCAL  YEAR  1995  BUS  ALLOCATIONS 


FY  1995  CONFERENCE  EARMARKS  PURPOSE  ALLOCATION 


MO  Kansas  City 

Union  Station  facility 

5.000.000 

NV  Las  Vegas/Clark  County 

Buses  and  bus  facility 

6.000.000 

NJ  Atlantic  City 

Bus  terminal 

4.000.000 

NJ  Atlantic  City 

'  Rural  buses 

150.000 

NJ  Camden 

Shuttle  buses 

150.000 

NJ  Cumberland  County 

Buses 

480.000 

NJ  New  Jersey  Transit 

Buses 

13,000.000 

NJ  Vineland 

Bus  terminal 

1,000,000 

NM  Albuquerque 

Intermodal  Center 

3.750.000 

NM  Las  Vegas 

Intermodal  Center 

220.000 

NM  Santa  Fc 

Buses  and  center  improvemeitt 

1.010,000 

NY  Albany 

Buses 

1.000,000 

NY  Bronx 

Buses 

1,000,000 

NY  Buffalo 

Transit  station 

800.000 

NY  Long  Island 

\ 

Buses,  paratransit.  aitd  equipment 

7300.000 

NY  Syracuse 

Bus  garage 

700.000 

NY  Westchester  County 

Buses 

1.500.000 

NC  State 

Buses  and  vans 

16,000,000 

OH  State 

Buses  and  bus  facilities 

15,000.000 

OH  Central 

Buses 

3,000.000 

OH  Cleveland 

Bus  garage 

1,500,000 

OH  ClevelaiKi 

Tower  city  intermodal  hub 

1,000.000 

OR  Corvallis 

Buses 

920,000 

OR  Salem 

Bus  facility 

1.000,000 

PA  Beaver  County 

Intermodal  garage 

2,500,000 

PA  Philadelphia-Erie  Avenue 

Bus  garage 

500,000 

PA  Philadelphia-Midvalc 

Bus  garage 

7,500.000 

PA  Pittsburgh 

Busway 

10,000.000 

PA  Southeastern 

Buses 

6,000,000 

SD  Sioux  Falls 

Buses 

UOO.OOO 

TN  State 

Buses 

4.000,000 

TN  Memphis.  Shelby  County 

Central  Station  intermodal  facility 

8.700.000 

TX  El  Paso 

Alternatively  fueled  buses 

7300.000 

TX  El  Paso 

Transit  terminal 

1.500.000 

UT  State 

Buses  and  bus  facilities 

4,000,000 

VA  Hemdon-Reston 

Park-n-ride 

7,500.000 

VA  Northern  Virginia-Dulles 

Corridor  express  bus 

950.000 

VT  Rutland 

Intermodal  facility 

1.500,000 

WA  Clallam 

Bus  facility 

1.600,000 

WA  Edmonds 

Intermodal  center 

400,000 

WA  King  County/Seattle 

Buses 

3.000,000 

WA  Pierce  County 

Tacoma  Dome  Station 

3,000,000 

WA  Wenatchee 

Intermodal  facility 

2.000.000 

WI  State 

Buses 

12,000.000 

WI  Milwaukee 

Multi-modal  transit  platform 

1,000,000 

WV  Tri-State  Authority 

Buses  and  vans 

3,400.000 

Unallocated 

20.650,025 

51789 


TOTAL 


$350,680,025 
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TABLES 

FTA  FISCAL  YEAR  1994  AND  PRIOR  YEAR 
fTNOBLIGATED  BUS  EARMARKS 


AREA 

PRIOR  YEAR 
EARMARKS 

AR  Eureka  Springs 

$63,600 

AR  Little  Rock 

2,100,000 

CA  Lake  Tahoe 

2,100,000 

CA  Los  Angeles 

20,203,694 

CA  Sacramento 

9,580,067 

CA  San  Francisco 

5.137,000 

CA  Santa  Barbara 

3,000,000 

FL  Miami 

2,920,000 

GA  Atlanta 

1,301,729 

HI  Kauai 

1,750,000 

DL  State^\idc 

7,359,000 

IN  State 

2,409,783 

IN  South  Bend 

3,100,000 

lA  Des  Moines 

14,123,694 

KS  Topeka 

8,000,000 

MD  State 

739,998 

MD  Silver  Spring 

1,500,000 

MI  Southeast  (SMART) 

5,000,000 

MO  St.  Louis 

4,813,580 

NV  Las  Vegas 

4,500,000 

NM  Albuquerque 

1,750,000 

NM  Rio  Rancho 

325,432 

NJ  Camden 

800,000 

NJ  South  Amboy 

500,000 

NC  State 

17,600,000 

OH  Lake  County 

2,000,000 

OR  Eugene 

8,850,034 

OR  Salem 

3,800,000 

PA  Altoona  (Bus  Testing) 

2,000,000 

PA  Erie 

,  4,067,898 

PA  Philadelphia 

1,000,000 

PA  Pitt^urgh  (Robinson) 

8,135,795 

PA  Williamsport 

2,500,000 

PR  San  Juan 

2,500,003 

TN  State 

8,000,000 

TN  Memphis 

5,530,868 

TX  Barzos  Valley 

1,136,040 

TX  Corpus  Christ! 

4,114,047 

TX  Dallas 

19,635,796 

TX  Dallas 

13,017,273 

TXElPaso 

5,000,000 

UT  Salt  Lake  City 

3,000,000 

VT  Rutland 

1,500,000 

WA  Seattle 

4,700,000 

WV  Wheeling 

7,998,764 

WI  Madison 

2,493,000 

WI  Milwaukee 

3,000,000 

Fuel  Cell  Bus 

3,000,000 

TOTAL 


5237,677,095 
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TABLE  9 

FTA  METROPOLITAN  PLANNING  PROGRAM  (FORMERLY  SECTION  «' 
AND 

STATE  PLANNING  AND  RESEARCH  PROGRAM 
(FORMERLY  SECTION  26(a) (2)) 


METROPOLITAN 

STATE  PLANNING 

PLANNING 

AND  RESEARCH 

STATE 

PROGRAM 

PRCXatAM 

APPORTIONMENT 

APPORTIONMENT 

Alabama 

$362,711 

$92,790 

Ala8)ca 

166,050 

42,375 

Arizona 

657,402 

133,943 

Aricanaas 

166,050 

42.375 

California 

7,046,468 

1,284,265 

Colorado 

539,244 

119,914 

Connecticut 

482,335 

123,842 

Delaware 

166,050 

42,375 

District/Col 

223,332 

42,375 

Florida 

2,248,985 

513,261 

Georgia 

797,899 

164,437 

Hawaii 

166,050 

42,375 

Idaho 

166,050 

42.375 

Illinoia 

2,422,732 

427,583 

Indiana 

588,418 

135,793 

Iowa 

185,901 

47,538 

Kansas 

214,460 

51,369 

Kentuc)cy 

257,613 

64,392 

Louisiana 

445,598 

112,360 

Maine 

166,050 

42,375 

Maryland 

962,962 

180,614 

Massachusetts 

1,173,772 

238,555 

Michigan 

1,513,529 

293,125 

Minnesota 

614,122 

119,567 

Mississippi 

166,050 

42,375 

Missouri 

695,407 

140,334 

Montana 

166,050 

42,375 

Nebras)ca 

166,050 

42,375 

Nevada 

179,782 

45,947 

New  Hampshire 

166,050 

42,375 

New  Jersey 

2,053,912 

334,330 

New  Mexico 

166,050 

42,375 

New  Yor)c 

4,171,964 

711.877 

North  Carolina 

493,479 

126,725 

North  Da)cota 

166,050 

42,375 

Ohio 

1,429,481 

335,713 

0)clahoma 

266,582 

68,300 

Oregon 

300,247 

71,614 

Pennsylvania 

1,909,473 

363,476 

Rhode  Island 

166,050 

42,375 

South  Carolina 

280,157 

71,951 

South  Daicota 

166,050 

42,375 

Tennessee 

436,900 

111,855 

Texas 

2,810,509 

573,506 

Utah 

258,975 

66,545 

Vermont 

166,050 

42,375 

Virginia 

922,555 

193,135 

Washington 

736,919 

162,120 

Nest  Virginia 

166,050 

42,375 

Wisconsin 

557,792 

124,297 

Wyoming 

166,050 

42,375 

Puerto  Rico 

448,033 

107,177 

$41,512,500 


$8,475,000 


&1792 
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TABLE. 1« 


i  Federal  Transit  Administration  -  Unit  Values  of  Data 

[  Fiscal  Year  1995  Formula  Grant  Apportionments 

.  ■  I 

'  1 

f 

Urbanized  Area  Formula  Pnignni:(Formef1y  Section  9)  - 
Urbanized  Areas  Over  1,000,000: 

Bus  Tier 

1 

1 

n  Population . . . 

Population  X  Density . 

...$2.43119795  | 

....$0.00062356  \ 

J  Bus  Revenue  Vehicle  Mile . . . 

....$0.35724062 

4  Urbanized  Areas  Under  1^000,000; 

Population . 

Population  x  Density . 

....$2.19712981 
...  $0  00096761 

!  Bus  Revenue  Vehicle  Mile...„ . 

. $0.46876853  [ 

Bus  Incentive  (PM  denotes  Passenger  Mite); 

[. 

I  Bus  PM  X  pus  PM  = . 

Operating  Cost 

....$0.00375747  ^ 

4 

Urbanized  Area  Formula  Program  -  Fixed  Quideway  Tier 
Fixed  Guideway  Revenue  VehiCle'Mile . 

..  $0.48883877 

i  Fixed  Guideway  Route  Mile.„ . 

...  $29,728 

-Commute  Rail  Floor . 

. $4:971,837 

Fixed  Guide9»ay  Incentive: 

Fixed  Guidewav  PM  x  Fixed  Guidewav  PM= 

..$0.00053611 

Operating  Cost 

-Commuter  Rail  Incentive  Roor. . 

. $228,286 

■■ 

Urbanized  Area  Formula  Program  -  Areas  Under  200,000 

Population . 

PoDulation  X  Densitv . . . 

....$3.97409904 
....$0.00198591  [i 

[  Nonurbanized  Area  Formula -Program  (Formerly  Section  18)  - 
Areas  Under  50,000 

j  ]  Population . . . 

1: 

....$1.44098567  L 

[j  Capital  Program  (Formerly  Section  3)  - 
1  Fixed  Gui  .!eway  Modernoortion: 

Tier  4 

1 

J  Legislatively  Specified  Areas: 

i  Revenue  VebideMiie  $0.0306094 

j  Route  Mile  $2,149.65 

]  Other  Areas: 

:  Revenue  Vehicle  Mite  $0.20098752 

Route  Mile  $6,417.31 

All  Areas:  J 

$0,1452587  i 

t6;986.76 

■- 

L -  - -  -  — 

■ - 

- - -  .  ....  - .  ( 

(FR  Doc.  94-25160  Filed  10-11-94: 8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Annual  List  of  Certifications  and 
Assurances  for  Federal  Transit 
Administration  Grants  and  Cooperative 
Agreements 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice. 

SUMMARY:  The  FTA  is  required  by  49 
U.S.C.  5307(d)(1)  (formerly  section 
9(e)(2)  of  the  Federal  Transit  Act.'as 
amended)  to  obtain  specific  annual 
certifications  for  its  formula  assistance 
program  for  urbanized  areas.  Through 
this  Notice,  FTA  has  compiled  the 
certifications  and  assurances  in  one 
document  applicable  to  all  of  the  FTA 
grant  programs  (see  Appendix  A.) 
EFFECTIVE  DATE:  October  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Watkins  Sorkin,  Office  of  the 
Chief  Counsel,  Federal  Transit 
Administration,  (202)  366-1936;  or 
contact  the  appropriate  Regional  Office 
listed  below. 

Region  1:  Boston 

States  served:  Maine,  New  Hampshire, 
Vermont,  Connecticut,  Rhode  Island, 
and  Massachusetts 
Tel.  #617-494-2055 

Region  2:  New  York 

States  served:  New  York,  New  Jersey, 
and  Virgin  Islands 
Tel.  #212-264-8162 

Region  3:  Philadelphia 

States  served:  Pennsylvania,  Delaware, 
Maryland,  Virginia,  West  Virginia, 
and  District  of  Columbia 
Tel.  #215-656-6900 

Region  4:  Atlanta 

States  served:  Kentucky,  North  Carolina, 
South  Carolina,  Georgia,  Florida, 
Alabama,  Mississippi,  Tennessee,  and 
Puerto  Rico 
Tel.  #404-347-3948 

Region  5:  Chicago 

States  served:  Minnesota,  Wisconsin, 
Michigan,  Illinois,  Indiana,  and  Ohio 
Tel.  #312-353-2789; 

Region  6:  Dallas/Ft.  Worth 

States  served:  Arkansas,  Louisiana, 
Oklahoma,  Texas,  and  New  Mexico 
Tel.  #817-860-9663 

Region  7:  Kansas  City 

States  served:  Missouri,  Iowa,  Kansas, 
and  Nebraska 
Tel.  #816-523-0204 


Region  8:  Denver 

States  served;  Colorado,  Utah. 

Wyoming,  Montana,  NorthUnkota, 
South  D^ota,  Arizona*,  and  Nevada* 
(*these  states  are  serviced  by  Region 
8  but  are  geographically  intRegion  9) 
Tel.  #303-844-3242 

Region  9:  San  Francisco 

States  served:  California,  Hawaii,  Guam. 
American  Samoa,  and  the  Northern 
Mariana  Islands 
Tel.  #415-744-3133 

Region  10:  Seattle 

States  served:  Idaho,  Oregon, 

Washington,  and  Alaska 
Tel.  #206-220-7954 

SUPPLEMENTARY  INFORMATION:  To  receive 
a  Federal  grant  for  mass  transportation 
purposes  from  the  Federal  Transit 
Administration  (FTA),  an  applicant 
must  provide  certain  certifications  and 
assurances  required  by’Federal'laws  and 
regulations. 

This  Notice  provides  the  applicant  the 
text  of  certifications  and  assurances 
required  for  FTA  grant  programs  which 
include  Discretionary  Grants:  Research, 
Development  and  Demonstration 
Grants;  Metropolitan  Plaimiqg  Grants; 
Formula  Assistance  Grants  for 
Urbanized  Areas;  Grants  for  Training 
Programs;  Formula  Assistance  Grants 
for  Elderly  Individuals  and  Individuals 
With  Disabilities;>Formula  Assistance 
'  Grants:  for  Nonurbanized  Areas;  Human 
Resource  Grants;  and  Planning  and 
Research  Grants,  (formerly  referenced  as 
SecUons  3.6, 8,fl,  10, 11(a),  16, 18,  20, 
or  26  of  the  Federal  Transit  Act,  as 
amended,  now  codified  at  46  U.S.C. 
chapter  53.) 

The  certifications  and  assurances  are 
set  forth  as  Appendix  A  in  this  Notice, 
which  thus  serves  as  a  comprehensive 
compilation  of  Federal  certification  and 
assurance  raquiisments  to  date.  This 
document  will  be  re-published  annually 
with  any  changes  or  additions 
specifically  highlighted. 

This  Notice  also  provides  the  grant 
applicant  with  a  single  Signature  Page, 
allowing  the  grant  applicant  anddts 
attorney  to  certify  compliance -with  dll 
of  the  certifications  and  assurances 
pertinent  to  any  and  all  grants  for  whidi 
the  grant  applicant  wishes  to  qpply  in 
fiscal  year  1995,  (see  Appendix  BJ 
In  addition,  FTA  has  introduced  two 
new  electronic  programs  for, applicants. 
The  On-Line  Grantee  Program  is  dffered 
to  applicants  through  the  Grant 
Management  Information  System 
(GMIS).  This  is  a  computerized  system 
designed  to  assist  the  grantee. wiffi-the 
management  of  grant  projects  and 
budgets.  All  grant  applicants  are 


encouraged  to  participate  in  the  On-Line 
Grantee  Program,  which  includes  the 
opportimity  to  electronically  certify 
compliance  for  all  certifications  and 
assurances  as  shown  in  Appendix  A. 

The  Electronic  Grant  Making  and 
Management  Initiative  (EGh^)  is  a  new 
pilot  program  currently  offered  to 
selected  grantees  who  will  be  able  to 
actually  apply  for  a  grant  electronically. 
Both  programs  are  designed  to  aid  FTA 
grant  applicants  by  reducing  time  and 
paper.  Applicants  are  asked  to  contact 
their  Regional  Office  shown  above  for 
more  information. 

Backgroimd 

‘bi'the  past,  applicants  for  FTA  grants 
have  submitted  a  variety  of 
certifications  and  assurances  with  each 
application.  Subsequently,  an  applicant 
was  required  to  reaffirm  compliance 
with  the  earlier  certifications  and 
assurances  with  a  Statement  of 
Continued  Validity  submitted  with  each 
application. 

With  the  publication  of  this  Notice, 
certifications  and  assurances  for  Federal 
mass  transportation  assistance  grants 
will  for  the  first  time  be  contained  in 
one  document.  This  marks  the 
beginning  of  an  effort  to  assist  grant 
applicants  in  reducing  time  and  paper 
work  in  certifying  compliance  with 
various  Federal  laws  and  regulations.  It 
coincides  with  the  pilot  program  for  the 
Electronic  Grant  M^ing  and 
Management  Initiative  and  the  On-Line 
Grantee  Program  described  above, 
which  will  hirther  reduce  the  time 
required  to  process  a  grant  application. 

In  order  to  keep  an  applicant  well 
informed  of  its  responsibility  to  meet 
the  requirements  of  Federal  transit  laws, 
and  aware  of  changes,  deletions  or 
additions  to  those  requirements,  this 
compilation  will  be  published  annually 
in  conjunction  with  the  publication  of 
the  agency’s  annual  apportionment 
Notice,  which  allocates  funds  in 
accordance  with  the  latest  annual 
appropriations  act. 

This  publication  of  certiHcations  and 
assurances  therefore  supersedes  the 
requirements  of  FTA  Gircular  9100.1B. 
dated  July  1, 1988,  “Standard 
Assurances  for  Urban  Mass 
Transportation  Administration 
Applications,”  which  is  being 
rescinded.  Other  affected  Circulars  will 
be  revised  accordingly.  This  publication 
also  supersedes  the  requirement  to 
submit  the  Statement  of  Continued 
Validity. 

Procedures 

"Following  this  introductory  material 
is  a  detailed  compilation  of 
Certifications  and  Assurances 
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(Appendix  A),  which  is  followed  by  a 
Signature  Page  (Appendix  B.)  The 
Signature  Page  is  to  be  signed  by  the 
grant  applicant  and  its  attorney  .and^sent 
to  the  appropriate  -FTA  Regional  office 
by:  (1)  The  first-quarter  application 
submission  .date  published  in  the  fiscal 
year  apportionment  announcement;  or 
(2)  with  the 'first  grant  application  of  the 
1995  fiscal  year. 

The  Signature  Page,  when  properly 
signed  and  submitted  to  the  FT  A, 
assures  FTA  the  applicant  intends  to 


comply  with  the  re^airemeuts  for  the 
specific  program  involved.  Both  sides  of 
the  Signature  Page  must  be  completed, 
first  by  markiqg  where  appropriate  with 
{m''X’.on  the.categoiy  sel^ion  side, 
and  then  signifying  compliance  by 
aigning  the  reverse  side  (see  i^pipendix 
B.J 

In  the  event  the  grant  applicant  is  a 
participant  in  the  Electronic  Grant 
Making  and  Management  Initiative  or 
the  On-Line  Grantee  Program  described 
above,  subntissionidf  the  Signature  Page 


may  be  done  electronically.  The 
applicant  is  advised  to  consult  with  the 
appropriate  Regional  Office  prior  to 
submission. 

References 

49  U.S.C  5301  et  seq.,  42  U.S.C.  4151,  Title 
VI  and  Title  VB  aflhe  Civjl  Rights  Act,  FTA 
regulations  under  49  CFR  and  FTA  Circulars. 

Issued:  October  5, 1994. 

Gordon  5.  Linton. 

Administrator. 
atUJMC  CODE  4»tO-S7-P 
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FY1995  FTA  ASSISTANCE  PROi».;AMS  CERTIFICATIONS  AND  ASSURANCES 


Each  Applicant  is  requested  to  provide  to  the  Federal  Transit  Administration  (FTA)  as 
many  of  the  following  certifications  and  assurances  as  possible  to  cover  all  applications 
for  the  various  types  of  Federal  assistance  it  intends  to  submit  to  FTA  in  Fiscal  Year 
1995.  In  the  case  of  States  that  are  making  certifications  and  assurances  on  behalf  of 
subrecipients  of  FTA  assistance,  States  are  expected  to  obtain  suflicient  documentation 
from  those  subrecipients  in  order  to  make  the  certifications  and  assurances.  The 
fourteen  categories  are  listed  by  Roman  numerals  I  through  XIV  on  the  single 
submission  Signature  Page  at  the  back  of  this  document.  Categories  n  through  XIV 
may  not  be  required  of  all  grant  applicants.  The  categories  correspond  to  the  following 
descriptions  of  circumstances  mandating  submission  of  specific  certifications, 
assurances,  or  agreements: 

I.  CERTIFICATIONS?  AND  ASSURANCES  REQUIRED  OF  EACH  APPLICANT 

Each  Applicant  for  Federal  assistance  awarded  by  FTA  must  make  all  certifications  and 
assurances  in  this  Category  I.  Accordingly,  FTA  may  not  award  any  Federal  assistance 
until  the  Applicant  provides  assurance  of  compliance  by  selecting  Category  I  on  the 
Signature  Page  at  the  back  of  this  document 

A.  Authority  of  Applicant  and  Its  Representative 

The  authorized  representative  of  the  Applicant  and  legal  counsel  who  sign  these  certifications, 
assurances,  and  agreements  attest  that  both  the  Applicant  and  its  authorized  representative 
have  adequate  authority  under  state  and  local  law  and  the  by-laws  or  internal  rules  of  the 
Applicant  organization  to: 

(1)  Execute  and  file  the  application  for  Federal  assistance  on  behalf  of  the  Applicant, 

(2)  Execute  and  file  the  required  certifications,  assurances,  and  agreements  on  behalf  of  the 
Applicant  binding  the  Applicant,  and 

(3)  Execute  grant  and  cooperative  agreements  with  FTA  on  behalf  of  the  Applicant. 

B.  Standard  Assurances 

The  Applicant  assures  that  it  will  comply  with  all  applicable  Federal  statutes,  regulations, 
executive  orders,  FTA  circulars,  and  other  Federal  administrative  requirements  in  carrying  out 
any  grant  or  cooperative  agreement  awarded  by  FTA.  The  Applicant  acknowledges  that  it  is 
under  a  continuing  obligation  to  comply  with  the  terms  and  conditions  of  the  grant  or 
cooperative  agreement  issued  for  its  approved  project  with  FTA.  The  Applicant  understands 
that  Federal  laws,  regulations,  policies,  and  administrative  practices  might  be  modified  from 
time  to  time  and  affect  the  implementation  of  the  project.  The  Applicant  agrees  that  the  most 
recent  Federal  requirements  will  apply  to  the  project,  unless  FTA  issues  a  written 
determination  otherwise. 
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Ai^wndix  A,  Page  2 

C.  Debarment.  l^aspenskuL  <md  Other  Responsibility  Matters  —  ftiaMy  Covered  Transactions 

In  accordance  with  the  provisions  of  U.S.  Department  of  Transportation  (U.S.  DOT) 
regulations  on  Governmentwide  Debarment  and  Suspension  (Nonprocurement)  at  49  CFR 
29. 5 1 0,  the  Applicant  (Priraaiy  Participant)  certifies  to  -the  best  of  its  knowledge  and  belief, 
that  it  and  its  principals: 

(1)  Are  not  presently  debarred,  suspended,  pro|)osed  for  dd>arment,  declared  ineligible,  or 
voluntarily  excluded  from  covered  transactions  by  any  Federal  department  or  agency; 

(2)  Have  not  within  a  three-yea*  period  preceding  this  proposal  been  convicted  of  or  had  a 
civil  judgment  rendered  against  them  for  commission  of  fiaud  or  a  criminal  offense  in 
connection  with  obtaining,  attemptingio  obtain,  or  performing  a  public  {Federal,  state,  or 
local)  transaction  orcontract  under  a  public  transaction;  vkdation  of  Federal  or  state  antitrust 
statutes;  or  commis^on  of  embezzlement,  itheft,  forgery,  bribery,  falrificarion  or  destruction  of 
records,  making  false  statements,  or  receiving  stolen  property; 

(3)  Are  not  presently  indicted  for  or  otherwise  criminally  or  cavdly  charged  by  a  governmental 
entity  (Federal,  state,  or  local)  with  commission  of  ai^  of  the  offenses  listed  in  paragraph  {2)  of 
this  certification;  and, 

(4)  Have  not  within  a  three  year  period  preceding  this  application  had  one  or  more  public 
transactions  (Federal,  state,  or  local)  terminated  for  cause  or  default. 

The  Applicant  (Primary  Participant)  certifies  that  if  it  becomes  mvare  of  any  later  information 
that  contradicts  the  statements  in  paragraphs  (1)  -  (4)  above,  it  will  promptly  inform  FT  A. 
Should  the  Applicant  (Primaiy  Participant)  be  unable  to  certify  to  statements  set  forth  in 
paragraphs  {i)  through  (4)  idiove,  it  shall  so  acknowledge  wil^its  rignature  and  provide  a 
written  explanation  to  FTA. 

D  Drug-Free  Workplace  Gerttficafion 

In  accordance  with  U.S.  DOT  regulations  on  Drug-Free  Workplace  Requh'^nents {Grants)  at 
49  CFR  29.630,  the  Applicant  certifies  that  it  will  provide  a  drug-free  workplace  by: 

( 1 )  Publishif^  a  statement  notifying  employee  fiiat  the  unlanvfol  manufiioture,  distribution, 
dispensing,  possession,  or  use  c^a  controlled  substance  is  prohibited  in  the  Applicant's 
workplace  and  specifying  the  actions  that  will  be  taken  against  entployees  for  violatton  of  such 
prohibition; 

(2)  Establishing  an  ongoing  dnig-fi'ee  rareness  program  to  ir^Min  employee  about: 

(a)  The  dangers  ofdriigafttiise  in  the  workplace; 

(b)  The  Applicant's  poU(^t)f  maintaining  a  drug-free  workplace; 

(c)  Any  available  drug  counseling,  rehidrilitation,  and  employee  assistance  prografns;  and, 

(d)  The  penalties  that  miQr  be  imposed  upon  employees  for  drug  abuse  vioUtions 
occurring  in  the  workplace; 

(3)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  peifonnanoe  of  the  grant 
or  cooperative  agreement  be  given  a  copy  of  the  statement  required  by  paragraph  (1); 

(4)  Notifying  the  ^npJc^«e  in  the  statement  required  hy  paragr^h  {!)  ^at,  as  a  condition  of 
employment  financed  wkh  Federal  assistance  (provided  by  the  grant  or  cooperative  agreement, 
the  employee  will: 

(a)  Abide  by  the  terms  of  the  statement,  ami 
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(b)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no  later  than  5  calendar  days  after  such  conviction; 

(5)  Notifying  FTA  in  writing,  within  10  calendar  days  after  receiving  notice  under  paragraph 
(4)(b)  from  an  employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of 
convicted  employees  must  provide  notice,  including  position  title,  to  every  project  officer  or 
other  designee  on  whose  project  activity  the  convicted  employee  was  working.  Notice  shall 
include  the  identification  number(s)  of  each  affected  grant  or  cooperative  agreement. 

(6)  Taking  one  of  the  following  actions,  within  30  calendar  days  of  receiving  notice  under 
paragraph  (4)(b),  with  respect  to  any  employee  who  is  so  convicted: 

(a)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  including 
termination,  consistent  with  the  requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(b)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such  purposes  by  a  Federal,  state,  or  local  health,  law 
enforcement,  or  other  appropriate  agency; 

(7)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (1)  ,(2),  (3),  (4),  (5),  and  (6). 

The  Applicant  has  or  will  provide  to  FTA  a  list  identifying  its  headquarters  location  and  each 
workplace  it  maintains  in  which  FTA  assisted  activities  are  conducted. 

E.  Intergovernmental  Review  Assurance 

The  Applicant  assures  that  each  project  application  submitted  to  FTA  for  Federal  assistance 
has  been  or  will  be  submitted,  as  required  by  each  State,  for  intergovernmental  review  to  the 
appropriate  state  and  local  agencies.  Specifically,  the  Applicant  assures  that  it  has  fulfilled  or 
will  fulfill  the  obligations  imposed  on  FTA  by  U.S.  DOT  regulations,  "Intergovernmental 
Review  of  Department  of  Transportation  Programs  and  Activities,"  49  CFR  part  17. 

F.  Nondiscrimination  Assurance 

In  accordance  with  49  U.S.C.  5332  and  title  VI  of  the  Civil  Rights  Act  of  1964,  as  amended, 
2000d;  U.S.  DOT  regulations,  "Nondiscrimination  in  Federally- Assisted  Programs  of  the 
Department  of  Transportation  —  Effectuation  of  Title  VI  of  the  Civil  Rights  Act,"  at  49  C.^ 
21.7,  the  Applicant  assures  that  it  will  comply  with  all  requirements  pursuant  to  49  CFR 
part  21;  FTA  Circular  4702. 1,  "Title  VI  Program  Guidelines  for  Federal  Transit  Administration 
Recipients";  and  other  applicable  directives,  so  that  no  person  in  the  United  States,  on  the  basis 
of  race,  color,  national  origin,  creed,  sex,  or  age  will  be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  otherwise  be  subjected  to  discrimination  in  any  program  or  activity 
(particularly  in  the  level  and  quality  of  mass  transportation  services  and  mass 
transportation-related  benefits)  for  which  the  Applicant  receives  Federal  financial  assistance 
from  the  U.S.  DOT  or  FTA. 

The  Applicant  assures  that  the  project  or  program  will  be  conducted,  property  acquisitions  will 
be  undertaken,  and  project  facilities  will  be  operated  in  compliance  with  all  requirements  of 
49  CFR  part  21  and  49  U.S.C.  5332.  The  Applicant  understands  that  this  assurance  extends  to 
its  entire  facility  and  to  facilities  operated  in  connection  with  the  project. 
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The  Applicant  assures  that  it  will  take  appropriate  action  to  ensure  that  any  transferee  receiving 
property  financed  with  Federal  assistance  derived  fi-om  U.S.  DOT  or  FT  A  will  comply  with  the 
provisions  of  49  CFR  part  21  and  49  U.S.C.  5332.  As  required  by  49  CFR  21.7(a)(2),  the 
Applicant  will  include  in  each  third  party  contract,  subgrant,  or  subagreement  appropriate 
clauses  to  impose  the  requirements  of  49  CFR  part  21,  and  49  U.S.C.  5332;  and  include 
appropriate  provisions  imposing  those  requirements  in  deeds  and  instruments  recording  the 
transfer  of  real  property,  structures,  improvements. 

The  Applicant  assures  that  it  will  promptly  take  the  necessary  actions  to  effectuate  this 
assurance.  In  particular,  the  Applicant  will  notify  the  public  that  complaints  pertaining  to 
discrimination  in  the  provision  of  mass  transportation-related  services  or  benefits  may  be  filed 
with  U.S.  DOT  or  FT A.  Upon  request  by  U.S.  DOT  or  FTA,  the  Applicant  assures  that  it  will 
submit  the  requisite  information  pertaining  to  its  compliance  with  these  requirements.  The 
Applicant  assures  that  it  will  make  such  changes  in  its  49  U.S.C.  5332  and  Title  VI 
implementing  procedures  as  U.S.  DOT  or  FTA  may  request. 

G.  Assurance  of  Nondiscrimination  on  the  Basis  of  Disability 

In  accordance  with  U.S.  DOT  regulations,  "Nondiscrimination  on  the  Basis  of  Handicap  in 
Programs  and  Activities  Receiving  or  Benefitting  Ifrom  Federal  Financial  Assistance,"  49  CFR 
27.9,  which  implement  the  Rehabilitation  Act  of  1973,  as  amended,  and  the  Americans  with 
Disabilities  Act  of  1990,  the  Applicant  assures  that,  as  a  condition  to  the  approval  or  extension 
of  any  Federal  financial  assistance  from  FTA  to  construct  any  facility,  obtain  any  roiling  stock 
or  other  equipment,  undertake  studies,  conduct  research,  or  to  participate  in  or  obtain  any 
benefit  from  any  program  administered  by  FTA,  no  otherwise  qualified  person  with  a  disability 
shall  be,  solely  by  reason  of  that  disability,  excluded  from  participation  in,  denied  the  benefits 
of,  or  otherwise  subjected  to  discrimination  in  any  program  or  activity  receiving  or  benefiting 
from  Federal  financial  assistance  administered  by  the  FTA  or  any  entity  within  U.S.  DOT. 

Specifically,  the  Applicant  assures  it  will  implement  any  program  or  operate  any  facility  so 
assisted  in  compliance  with  all  applicable  requirements  imposed  by  U.S.  DOT  regulations 
implementing  the  Rehabilitation  Act  of  1973,  as  amended,  and  the  Americans  with  Disabilities 
Act  of  1990  (arid  any  subsequent  amendments  thereto)  at  49  CFR  parts  27,  37,  and  38,  as  well 
as  all  applicable  regulations  and  directives  issued  in  accordance  thereto  by  other  Federal 
departments  or  agencies. 

n.  PROCUREMENT  CERTIFICATIONS  AND  ASSURANCES 
REQUIRED  FOR  EACH  APPLICANT 

The  Applicant  is  required  to  make  one  of  the  following  certifications  or  assurances  about 
its  procurement  system  that  accurately  reflects  its  circumstances.  Indicate  compliance 
with  one  of  the  choices  in  Category  II  by  selecting  A,  B  or  C  on  the  Signature  Page. 
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The  Applicant  makes  one  of  the  following  certifications  or  assurances: 

A.  The  Applicant  has  self-certified  its  procurement  system  with  FT  A,  and  will  comply  with  all 
applicable  requirements  imposed  by  Federal  laws,  executive  orders,  or  regulations  and  the 
requirements  set  forth  in  FTA  Circular  4220.  IB,  "Third  Party  Contracting  Guidelines,"  and 
any  revision  thereto,  including  the  requirement  that  it  complete  and  submit  every  three  years, 
the  procurement  system  self-certification  form  set  forth  in  Appendix  B  to  that  circular;  or 

B.  The  state  assures  that  it  will  include  in  its  contracts  financed  with  FTA  assistance  all  clauses 
required  by  Federal  laws,  executive  orders,  or  regulations;  and  will  ensure  that  each  subgrantee 
and  subrecipient  will  also  include  in  their  contracts  financed  with  FTA  assistance  all  clauses 
required  by  Federal  laws,  executive  orders,  or  regulations;  or 

C.  The  Applicant  has  not  self-certified  its  procurement  system  with  FTA,  but  will  comply  with 
all  applicable  requirements  imposed  by  Federal  laws,  executive  orders,  or  regulations  and  the 
requirements  of  FTA  Circular  4220,  IB,  "Third  Party  Contracting  Guidelines,"  and  any  revision 
thereto;  and  it  will  also  include  in  its  third  party  contracts  financed  with  FTA  assistance  all 
clauses  required  by  that  circular,  as  well  as  any  other  clauses  that  may  be  required  by  Federal 
laws,  executive  orders,  or  regulations. 


m.  LOBBYING  CERTIFICATION  REQUIRED 
FOR  EACH  APPLICATION  EXCEEDING  $100.000 

An  Applicant  that  submits,  or  intends  to  submit  this  fiscal  year,  an  application  for  FTA 
assistance  exceeding  S100,000  must  provide  the  following  certification.  FTA  may  not 
provide  Federal  assistance  for  an  application  exceeding  S100,000  antU  the  Applicant 
provides  this  certification  shown  by  selecting  Category  ID  on  the  Signature  Page. 

In  accordance  with  U.S.  DOT  regulations,  "New  Restrictions  on  Lobbying,"  at  49  CFR 
20. 1 10,  for  each  application  for  Federal  assistance  exceedii^  $100,000,  the  Applicant's 
authorized  representative  certifies  to  the  best  of  his  or  her  knowledge  and  belief  that  ; 

A.  No  Federal  appropriated  funds  have  been  paid  or  will  be  paid,  by  or  on  behalf  of  the 
Applicant,  to  any  person  for  influencing  or  attempting  to  influei^e  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  the  awarding  of  any  Federal  grant  or  cooperative 
agreement,  and  the  extension,  continuation,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement. 

B  If  any  funds  other  than  Federal  appropriated  funds  have  been  paid  or  will  be  paid  to  any 
person  for  influencing  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  this  Federal  grant  or  cooperative  agreement,  the  Applicant  shall 
complete  and  submit  Standard  Form-LLL,  "Disclosure  Form  to  Report  Lobbying,"  in 
accordance  with  its  instructions. 

C.  The  Applicant  shall  require  that  the  language  of  this  certification  be  included  in  the  award 
documents  for  each  subaward  at  any  tiers  (including  subcontracts,  subgrants,  sub-agreements, 
and  contracts  under  grants  and  cooperative  agreements  financed  with  FTA  assistance)  and  that 
each  subrecipient  shall  certify  and  disclose  accordingly. 
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i  he  Applicant  understands  that;  (1)  This  certification  is  a  material  representation  of  fact  upon 
which  reliance  is  placed  when  this  transaction  was  made  or  entered  into;  (2)  Submission  of  this 
certification  is  a  prerequisite  for  making  or  entering  into  this  transaction  imposed  by  3 1  U.S.C. 
1352;  and  (c)  Any  person  who  fails  to  file  the  required  certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more  than  $100,000  for  each  such  failure. 

IV.  PUBLIC  HEARING  CERTIFICATION  REQUIRED  FOR  EACH  PROJECT 
(EXCEPT  FORMULA  ASSISTANCE  PROJECTS  FOR  URBANIZED  AREASI  THAT 
WILL  SUBSTANTIALLY  AFFECT  A  COMMUNITY  OR  ITS 
MASS  TRANSPORTATION  SERVICE 

Apart  from  FTA's  formula  assistance  program  for  urbanized  areas,  an  Applicant  for 
capital  assistance  or  assistance  that  will  substantially  affect  a  community  or  its  mass 
transportation  service  financed  under  another  program  must  provide  the  following 
certification.  FTA  may  not  award  such  assistance  until  the  Applicant  provides  this 
certification  shown  by  selecting  Category  IV  on  the  Signature  Page. 

In  accordance  with  49  U.S.C.  5323(b),  the  Applicant  certifies  that: 

A  It  has  provided  or  before  submitting  the  application  will  provide  an  adequate  opportunity 
for  a  public  hearing  with  adequate  prior  notice  that  includes  a  concise  statement  of  the 
proposed  project,  which  was  published  in  a  newspaper  of  general  circulation  in  the  geographic 
area  to  be  served; 

B.  It  has  held  or  before  submitting  the  application  will  hold  that  hearing  and  provide  a 
transcript  to  FTA,  unless  no  one  with  a  significant  economic,  social,  or  environmental  interest 
requests  a  hearing; 

C.  It  has  considered  or  before  submitting  the  application  will  consider  the  economic,  social, 
and  environmental  effects  of  the  project;  and 

D.  It  has  found  that  the  project  is  consistent  with  official  plans  for  developing  the  urban  area. 


V.  CERTIFICATION  OF  PRE-AWARD  AND  POST-DELIVERY  AUDIT  OF 
ROLLING  STOCK  REQUIRED  FOR  EACH  APPLICANT  THAT  PURCHASES 

ROLLING  STOCK 


An  Applicant  seeking  FTA  assistance  to  purchase  rolling  stock  must  make  the  following 
certification.  FTA  may  not  provide  assistance  for  rolling  stock  acquisitions  until  the 
Applicant  provides  this  certification  shown  by  selecting  Category  V  on  the  Signature 
Page. 

In  accordance  with  FTA  regulations,  "Pre- Award  and  Post-Delivery  Audits  of  Rolling  Stock 
Purchases,"  at  49  CFR  663.7,  the  Applicant  certifies  that  it  will  comply  with  the  requirements 
of  49  CFR  part  663,  in  the  course  of  purchasing  revenue  service  rolling  stock.  Among  other 
things,  the  Applicant  will  conduct  or  cause  to  be  conducted  the  prescribed  pre-award  and 
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post-delivery  audits,  and  will  maintain  on  file  the  certifications  required  by  subparts  B,  C,  and 
D  of  the  r^;ulations.‘ 


VL  BUS  TESTING  CERTIFICATION 
REQUIRED  FOR  THE  ACQUISITION  OF  NEW  BUSES 

An  Applicant  seeking  FTA  assistance  to  acquire  new  buses  must  make  the  following 
certification.  FTA  may  not  provide  assistance  for  the  acquiskimi  of  new  buses  until  the 
Applicant  provides  this  certification  shown  by  selecting  Category  VI  on  the  Signature 
Page. 

In  accordance  with  FTA  regulations,  "Bus  Testing,"  at  49  CFR  665.7,  the  Applicant  certifies 
that  before  authorizing  final  acceptance  of  the  first  bus  of  any  new  bus  model  or  any  bus  model 
with  a  m^or  change  in  configuration  or  components  (as  described  in  49  CFR  part  665) 
acquired  or  leased  with  Federal  assistance  funds  obligated  by  FTA,  the  following  two 
conditions  will  have  been  met:  (1)  the  model  of  the  bus  will  have  been  tested  at  a  bus  testing 
facility  approved  by  FTA;  and  (2)  the  Applicant  will  have  received  a  copy  of  the  test  report 
prepared  on  the  bus  model. 


Vn.  CHARTER  BUS  AGREEMENT 

An  Applicant  seeking  FTA  assistance  to  acquire  buses  must  agree  as  follows.  FTA  may 
not  provide  assistance  for  bus  projects  until  the  Applicant  accepts  this  agreement  by 
selecting  Category  VH  on  the  Signature  Page. 

In  accordance  with  49  U.S.C.  5323(d)  and  FTA  regulations,  "Charter  Service,"  at  49  CFR 
604.7,  the  Applicant  agrees  that  it  and  all  its  recipients  will  provide  charter  service  that  uses 
equipment  or  facilities  acquired  with  Federal  assistance  authorized  for  49  U.S.C.  5307,  5309, 
or  53 1 1;  or  mass  transportation  projects  awarded  by  FTA  with  Federal  assistance  derived  from 
title  23  U.S.C.,  only  to  the  extent  that  there  are  no  private  charter  service  operators  willing  and 
able  to  provide  the  charter  service  that  it  or  its  recipients  de^e  to  provide  unless  one  or  more 
of  the  exceptions  in  49  CFR  604.9  applies. 

The  Applicant  further  agrees  that  it  and  its  recipients  will  comply  with  the  provisions  of 
49  CFR  part  604  before  they  provide  any  charter  service  using  equipment  or  facilities  provided 
with  Federal  assistance  authorized  for  the  above  statutes,  that  the  requirements  of  49  CFR 
part  604  will  apply  to  any  such  charter  service  that  is  provided,  and  that  the  definitions  in 
49  CFR  part  604  apply  to  this  agreement.  The  Applicant  understands  that  a  violation  of  this 
agreement  may  require  corrective  measures  and  the  imposition  of  penalties,  including 
debarment  from  the  receipt  of  further  Federal  assistance  for  mass  transportation. 
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Vffl.  SCHOOL  BUS  AGREEMENT 

An  Applicant  seeking  FTA  assistance  to  acquire  mass  transportation  facilities  and 
equipment  must  agree  as  follows.  FTA  may  not  provide  assistance  for  mass 
transportation  facilities  until  the  Applicant  accepts  this  Agreement  by  selecting  Category 
Vm  on  the  Signature  Page. 

In  accordance  with  49  U.S.C.  5323(f)  and  FTA  initiations,  "School  Bus  Operations,"  at 
49  CFR  605. 14,  the  Applicant  agr^  that  it  and  all  its  recipients  will  comply  with  the 
requirements  of  49  CFR  part  605  befc^e  providing  any  school  bus  service  using  equipment  or 
facilities  acquired  with  Federal  assistance  awarded  by  FTA  for  mass  transportation  prefects  and 
authorized  for  49  U.S.C.  ch.  53  or  fw  title  23  U.S.C.,  that  the  requirements  of  49  CFR 
part  605  will  apply  to  any  such  school  bus  service  they  provide;  and  that  the  definitions  of  49 
CFR  part  605  apply  to  this  school  bus  agreement.  Specifically,  the  Applicant  agrees  that  it  and 
all  its  recipients  will  not  engage  in  school  bus  operations  in  competition  with  private  school  bus 
operators,  except  to  the  extent  permitted  by  49  U.S.C.  5323(fX  and  implementing  regulations. 
The  Applicant  understands  that  a  violatkm  of  this  agreemoit  may  require  ctMrective  measures 
and  the  imposition  of  penalties,  including  ddiarment  firom  the  receipt  of  finrther  Federal 
assistance  for  mass  transportation. 


IX.  CERTIFICATION  REQUIRED  FOR  THE  DIRECT  AWARD  OF  FTA 
ASSISTANCE  TO  AN  APPLICANT  FOR  ITS  DEMAND  RESPONSIVE  SERVICE 


To  receive  a  direct  grant  to  support  its  demand  responsive  service,  the  Applicant  must 
provide  the  following  certHicationu  FTA  may  not  make  a  direct  grant  (d*  Federal 
assistance  to  an  Applicant  to  support  its  demand  responsive  service  until  the  Applicant 
provides  this  certification  shown  by  selecting  Category  IX  on  the  Signature  Page. 

In  accordance  with  U.S.  DOT  relations,  "Transportation  Servkes  for  Individuals  with 
Disabilities  (ADA),"  at  49  CFR  37,77,  the  Applicant  certifies  that  its  demand  responsive 
service  offered  to  individuals  Avith  disabilities,  includir-g  individuals  who  use  wheelchairs,  is 
equivalent  to  the  level  and  quality  of  service  offered  to  individuals  without  dis^ilities.  Such 
service,  when  viewed  in  its  entirety,  is  provided  in  the  most  integrated  setting  feasible  and  is 
equivalent  with  respect  to:  (1)  response  time;  (2)  feres;  (3)  gepgnq^  service  area;  (4)  hours 
and  days  of  service;  (5)  restrictions  on  trip  purpose;  (6)  avaUability  of  information  and 
reservation  capability;  and  (7)  constraints  on  capacity  or  service  availrinlity. 


X.  SUBSTANCE  ABUSE  CERTIFICATIONS  REQUIRED  BY  JANUARY  L  1995 

An  Applicaut  required  by  Federal  regulations  to  provide  the  foBowing  substance  abuse 
certifications,  must  do  so  by  January  1,  1995.  FTA  may  not  provide  Federal  assistance 
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until  an  Applicant  required  to  provide  the  following  certifications  by  January  1, 1995 
has  done  so  by  selecting  Category  X  on  the  Signature  Page. 

A.  Alcohol  Testing  Certification 

In  accordance  with  FT  A  regulations,  "Prevention  of  Alcohol  Misuse  in  Transit  Operations,"  at 
49  CFR  654.83,  the  Applicant  certifies  that  it  and  its  contractors,  as  required,  has  or  will  have, 
by  January  1,  1995,  established  and  implemented  an  alcohol  misuse  prevention  program  in 
compliance  with  the  requirements  of  49  CFR  part  654;  and  to  the  extent  that  the  Applicant  has 
employees  regulated  by  the  Federal  Railroad  Administration  (FRA),  the  Applicant  also  certifies 
that  it  has  for  those  employees  an  alcohol  misuse  prevention  program  that  complies  with  the 
requirements  of  FRA's  regulations,  "Control  of  Alcohol  and  Drug  Use,"  49  CFR  part  219 

B.  Anti-Drug  Program  Certification 

In  accordance  with  FTA  regulations,  "Prevention  of  Prohibited  Drug  Use  in  Transit 
Operations,"  at  49  CFR  653.83,  the  Applicant  certifies  that  it  and  its  contractors,  as  required, 
has  or  will  have,  by  January  1,  1995,  established  and  implemented  an  anti-drug  program,  and 
has  or  will  have  conducted  employee  training  in  compliance  with  the  requirements  of  49  CFR 
part  653;  and  to  the  extent  that  the  Applicant  has  employees  regulated  by  FRA,  the  Applicant 
also  certifies  that  it  has  for  those  employees  an  anti-drug  program  that  complies  with  the 
requirements  of  FRA's  regulations,  "Control  of  Alcohol  and  Drug  Use,"  49  CFR  part  219.. 


XL  ASSURANCES  REQUIRED  FOR  GRANTS  INVOLVPIG 
REAL  PROPERTY  OR  CONSTRUCTION  THEREON 

The  Applicant  must  provide  the  following  assurances  in  connection  with  each 
application  for  Federal  assistance  to  acquire  (purchase  or  lease)  real  property.  FTA  may 
not  award  Federal  assistance  for  a  project  involving  real  property  until  the  Applicant 
provides  these  assurances  shown  by  selecting  Category  XI  on  the  Signature  Page. 

A.  Relocation  and  Real  Property  Acquisition  Assurance 

In  accordance  with  U.S.  DOT  regulations,  "Uniform  Relocation  Assistance  and  Real  Property 
Acquisition  for  Federal  and  Federally  Assisted  Programs,"  at  49  CFR  24.4,  and  sections  210 
and  305  of  the  Uniform  Relocation  Assistance  and  Real  Property  Acquisition  Policies  Act  of 
1970,  as  amended,  42  U.S.C.  4630  and  4655,  the  Applicant  assures  that  it  has  the  requisite 
authority  under  applicable  state  and  local  law  and  will  comply  with  the  terms  of  that  Act, 

42  U.S.C.  4601  et  seq.  Specifically: 

(1)  The  Applicant  will  comply  with  the  requirements  of  U.S.  DOT  regulations,  "Uniform 
Relocation  Assistance  and  Real  Property  Acquisition  for  Federal  and  Federally  Assisted 
Programs,"  49  CFR  part  24; 

(2)  The  Applicant  will  adequately  inform  each  affected  person  of  the  benefits,  policies,  and 
procedures  provided  for  in  49  CFR  part  24; 
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(3)  The  Applicant  will  provide  fair  and  reasonable  relocation  payments  and  assistance  in 
accordance  with  42  U.S.C.  4622, 4623,  and  4624;  49  CFR  part  24;  and  any  applicable  FTA 
procedures,  to  or  for  Emilies,  individuals,  partnerships,  corporations  or  associations  displaced 
as  a  result  of  any  project  financed  with  FTA  assistance; 

(4)  The  Applicant  will  provide  relocation  assistance  programs  offering  the  services  described 
in  42  U.S.C.  4625  to  such  displaced  families,  individuals,  partnerships,  corporations  or 
associations  in  the  manner  provided  in  49  CFR  part  24  and  FTA  procedures; 

(5)  Within  a  reasonable  time  prior  to  displacement,  the  Applicant  udll  make  available 
comparable  replacement  dwellings  to  such  displaced  families  and  individuals  in  accordance 
with  42  U.S.C.  4625(c)(3); 

(6)  The  Applicant  will  carry  out  the  relocation  process  in  such  a  manner  as  to  provide 
displaced  persons  with  uniform  and  consistent  services,  and  will  make  available  rej^cement 
housing  in  the  same  range  of  choices  with  respect  to  such  housing  to  all  displaced  persons 
regardless  of  race,  color,  religion,  or  national  ori^n;  and 

(7)  In  acquiring  real  property,  the  Applicant  will  be  guided  to  the  greatest  extent  practicable 
under  state  law,  by  the  real  property  acquisition  policies  of  42  U.S.C.  4651  and  4652; 

(8)  The  Applicant  will  pay  or  reiDd)urse  property  owners  for  necessary  expenses  as  specified  in 
42  U.S.C.  4653  and  4654,  with  the  understanding  that  FTA  will  participate  in  the  Applicam‘s 
costs  of  providing  payments  and  assistance  for  the  project  in  accordance  vsnth  42  U.S.C.  4631; 
and 

(9)  The  Applicant  will  execute  such  amendments  to  contracts  and  agreements  financed  with 
FTA  assistance  and  execute,  furnish,  and  be  bound  by  such  additional  documents  as  FTA  may 
determine  necessary  to  effectuate  or  implement  the  assurances  provided  hereia  The  Applicant 
agrees  to  make  this  document  part  of  and  incorporate  it  by  reference  in  any  contract  or 
agreement,  or  any  supplements  and  amendments  thereto,  relating  to  any  project  financed  by 
FTA  involving  relocation  or  land  acquisition  and  provide  in  any  affected  document  that  these 
relocation  and  land  acquisition  provisions  shall  supersede  any  conflicting  provisions. 

B.  Flood  Insurance  Coverage 

'  In  accordance  with  section  102(a)  of  the  Flood  Disaster  Protection  Act  of  1973, 42  U.S.C. 
4012a(a),  the  Applicant  assures  that,  in  the  course  of  implementing  each  project,  it  will  obtan 
appropriate  insurance  for  zmy  real  estate  acquired  or  construction  undertaken  within  any  ^>ecial 
flood  hazard  area  as  identified  by  the  Federal  Insurance  Adnunistr^or.  The  Af^icant 
understands  that  such  insurance  is  available  in  the  participating  area  through  the  U.S.  Federal 
Emergency  Management  Agency's  National  Flood  Insurance  Program. 

C.  Seismic  Safety  Assurance 

In  accordance  with  U.S.  DOT  regulations,  "Seismic  Safety,"  49  CFR  41.1 17(d),  the  Applicant 
assures  that  before  it  accepts  delivery  of  any  building  financed  wdth  Federal  assistance  provided 
by  FTA,  the  Applicant  will  obtain  a  certificate  of  compliance  wdth  the  seasmic  design  and 
construction  requirements  of  49  CFR  part  41. 
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Xn.  CERTIFICATIONS  REQUIRED  FOR  THE  FORMULA  ASSISTANCE 
PROGRAM  FOR  URBANIZED  AREAS 

Each  Applicant  to  FTA  for  formula  assistance  for  urbanized  areas  authorized  by 
49  U.S.C.  5307  must  provide  the  following  certifications  in  connection  with  its 
application.  FTA  may  not  award  formula  assistance  funds  for  urbanized  areas  to  the 
Applicant  until  the  Applicant  provides  these  certifications.  Note  that  in  Xn.A(10),  the 
Applicant  must  indicate  which  certification  it  is  making  about  transit  security  projects 
shown  by  selecting  A(l)  or  A(2)  on  the  Signature  Page. 

A.  Certifications  Required  by  Statute 

In  accordance  with  49  U.S.C.  5307(d)(l)(A)-(J),  the  Applicant  certifies  that: 

(1)  It  has  or  will  have  the  legal,  financial,  and  technical  capacity  to  carry'  out  the  proposed 
program  of  projects; 

(2)  It  has  or  will  have  satisfactory  continuing  control  over  the  use  of  the  equipment  and 
facilities; 

(3)  It  will  adequately  maintain  the  equipment  and  facilities; 

(4)  It  will  ensure  that  elderly  and  handicapped  individuals,  or  an  individual  presenting  a 
Medicare  card  issued  to  that  individual  under  title  n  or  title  XVni  of  the  Social  Security  Act 
(42  U.S.C.  401  et  seq.  or  42  U.S.C.  1395  et  seq.)  will  be  charged  during  non-peak  houi  s  for 
transportation  using  or  involving  a  facility  or  equipment  of  a  project  financed  with  Federal 
assistance  authorized  by  49  U.S.C.  ch.  53  not  more  than  50  percent  of  the  peak  hour  fare; 

(5)  In  carrying  out  a  procurement  financed  with  Federal  assistance  authorized  for  49  U.S.C. 
5307,  it  will  use  competitive  procurement  (as  defined  or  approved  by  the  Secretary),  will  not 
use  a  procurement  using  exclusionary  or  discriminatory  specifications,  and  will  comply  with 
applicable  Buy  America  laws  in  carrying  out  a  procurement; 

(6)  It  has  complied  with  the  requirements  of  49  U.S.C.  5307(c);  -  specifically,  it  has  or  before 
submitting  its  application  it  will:  (a)  make  available  to  the  public  information  on  amounts 
available  through  49  U.S.C.  5307  and  the  program  of  projects  that  the  Applicant  proposes  to 
undertake  with  those  funds;  (b)  develop,  in  consultation  with  interested  parties,  including 
private  transportation  providers,  a  proposed  program  of  projects  for  activities  to  be  financed; 
(c)  publish  a  proposed  program  of  projects  in  a  way  that  affected  citizens,  private 
transportation  providers,  and  local  elected  officials  have  the  opportunity  to  examine  the 
proposed  program  and  submit  comments  on  the  proposed  program  and  the  performance  of  the 
Applicant;  (d)  provide  an  opportunity  for  a  public  hearing  to  obtain  the  views  of  citizens  on  the 
proposed  program  of  projects;  and  (e)  ensure  that  the  proposed  program  of  projects  provides 
for  the  coordination  of  mass  transportation  services  assisted  under  49  U.S.C.  5336  with 
transportation  services  assisted  from  another  United  States  Government  source;  (f)  consider 
comments  and  views  received,  especially  those  of  private  transportation  providers,  in  preparing 
the  final  program  of  projects;  and  (g)  make  the  final  program  of  projects  available  to  the  public; 

(7)  It  has  or  will  have  available  and  will  provide  the  required  amount  of  funds  in  accordance 
with  49  U.S.C.  5307(e)  and  applicable  FTA  policy  (specifying  Federal  and  local  shares  of 
project  costs); 
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(8)  It  will  comply  with:  (a)  49  U.S.C.  5301(a)  (requirements  to  devtiop  transportation 
systems  that  efficiently  maxinuze  mobility  and  minimize  fuel  consumption  and  air  pollution); 
(b)  49  U.S.C.  5301(d)  (requirements  for  the  transportation  of  elderly  individuals  and 
individuals  with  disabilities);  (c)  49  U.S.C.  5303  -  5306  (planning  requirements);  and 

(d)  49  U.S.C.  5310(a)  -  (d)  (programs  for  elderiy  individuals  and  individuals  with  disabilities); 

(9)  It  has  a  locally  developed  process  to  solicit  and  consider  public  comment  before  raising  a 
fare  or  implementing  a  major  reduction  of  transportation;  and 

(10)  It  will  treat  its  mass  transportation  security  needs  in  one  of  the  following  ways,  as 
indicated  on  the  back  of  its  Signature  Page: 

(a)  It  will  expend  for  each  fiscal  year  for  mass  transportation  security  projects,  including 
increased  lighting  in  or  adjacent  to  a  mass  transportation  system  (including  bus  stops,  subway 
stations,  parking  lots,  and  garages),  increased  camera  surveillance  of  an  area  in  or  adjacent  to 
that  system,  providing  an  emergency  telephone  line  to  contact  law  enforcement  or  security 
personnel  in  an  area  in  or  adjacent  to  that  system,  and  any  other  project  intended  to  increase 
the  security  and  safety  of  an  existing  or  planned  mass  transportation  system,  at  least  one 
percent  of  the  amount  it  receives  for  tWs  fiscal  year  apportioned  by  49  U.S.C.  5336;  or 

(b)  It  has  decided  that  it  is  not  necessary  to  expend  its  funds  apportioned  by  49  U.S.C.  5336 
this  fiscal  year  for  security  projects. 

B.  Certification  Required  for  Capital  Leasing 

In  accordance  with  FTA  regulations,  "Capital  Leases,"  49  CFR  at  639.15(b)(1)  and  639.21,  to 
the  extent  that  the  Applicant  uses  funds  derived  from  49  U.S.C.  5307  to  acquire  any  capital 
asset  by  lease,  the  Applicant  certifies  that:  (1)  it  will  not  use  funds  authorized  for  49  U.S.C. 
5307  to  finance  the  cost  of  leasing  any  capital  asset  until  it  undertakes  calculations 
demonstrating  that  it  is  more  cost-effective  to  lease  the  capital  asset  than  to  purchase  or 
construct  similar  assets;  (2)  it  will  complete  these  calculations  before  entering  into  the  lease  or 
before  receiving  a  capital  grant  for  the  asset,  whichever  is  later;  and  (3)  it  will  not  enter  into  a 
capital  lease  for  which  FTA  can  only  provide  incremental  fiinding  unless  it  has  the  financial 
capacity  to  meet  its  future  obligations  under  the  lease  in  the  event  Federal  funds  are  not 
available  for  capital  assistance  in  subsequent  years. 


Xra.  CERTIFICATIONS  AND  ASSURANCES  FOR  THE  FORMULA  ASSISTANCE 
PROGRAM  FOR  ELDERLY  INDIVIDUALS  AND 
INDIVIDUALS  WITH  DISABILITIES 


An  Applicant  that  intends  to  administer,  on  behalf  of  the  State,  the  formula  assistance 
program  for  elderly  individuals  and  individuals  with  disabilities  must  provide  the 
following  certifications.  FTA  may  not  award  assistance  for  this  program  until  the 
Applicant  provides  these  certifications  and  assurances  shown  by  selecting  Category  Xm 
on  the  Signature  Page. 

Based  on  its  own  knowledge  and,  as  necessary,  on  information  submitted  by  the  subrecipient, 
the  Applicant  administering  the  formula  assistance  program  for  elderly  individuals  and 
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individuals  with  disabilities  on  behalf  of  the  state  certifies  and  assures  that  the  following 
requirements  and  conditions  will  have  been  fulfilled  before  any  Federal  assistance  authorized 
for  49  U.S.C.  5310  are  provided  to  a  specific  subrecipient: 

A.  The  state  department  or  organization  serving  as  the  Applicant  and  each  subrecipient  has  or 
will  have  the  necessary  legal,  financial,  and  managerial  capability  to  apply  for,  receive  and 
disburse  49  U.S.C.  5310  fiinds;  and  to  implement  and  manage  the  project. 

B.  The  state  assures  that  each  subrecipient  either  is  recognized  under  state  law  as  a  private 
nonprofit  organization  with  the  legal  capability  to  contract  with  the  state  to  carry  out  the 
proposed  project,  or  is  a  public  body  that  has  met  the  statutory  requirements  to  receive  funds 
authorized  for  49  U.S.C.  5310. 

C.  The  subrecipient's  application  for  49  U.S.C.  5310  assistance  contains  information  from 
wliich  the  state  concludes  that  the  mass  transportation  service  provided  or  offered  to  be 
provided  by  existing  public  or  private  mass  transportation  operators  is  unavailable,  insufficient, 
or  inappropriate  to  meet  the  special  needs  of  elderly  individuals  and  individuals  with 
disabilities. 

D.  The  state  assures  that  sufficient  non-Federal  funds  have  been  or  will  be  committed  to 
provide  the  required  local  share. 

E.  The  subrecipient  has,  or  will  have  by  the  time  of  delivery,  sufficient  funds  to  operate  and 
maintain  the  vehicles  and  equipment  purchased  with  Federal  assistance  awarded  for  this 
project. 

F.  The  state  assures  that  its  formula  program  for  elderly  individuals  and  individuals  with 
disabilities  is  included  in  the  Statewide  Transportation  Improvement  Program  in  compliance 
with  23  U.S.C.  135;  and  all  projects  in  urbanized  areas  recommended  for  approval  are  included 
in  the  annual  element  of  the  metropolitan  Transportation  Improvement  Program  in  which  the 
subrecipient  is  located. 

G.  The  subrecipient  has,  to  the  maximum  extent  feasible,  coordinated  with  other 
transportation  providers  and  users,  including  social  service  agencies  authorized  to  purchase 
mass  transportation  service. 

H.  The  subrecipient  is  in  compliance  with  all  sqsplicable  civil  rights  requirements,  and  has 
signed  the  Nondiscrimination  Assurance,  (see  Category  I,  G.  "Certifications  and  Assurances 
Required  of  Each  Applicant.") 

I.  The  subrecipient  will  comply  with  applicable  requirements  of  U.S.  DOT  regulations  on 
participation  of  disadvantaged  business  enterprises  in  U.S.  DOT  programs. 

J.  The  state  will  comply  with  all  existing  Federal  requirements  regarding  transportation  of 
elderly  individuals  and  individuals  with  disabilities.  The  subredpient  has  provided  to  the  state 
an  Assurance  of  Nondiscrimination  on  the  Basis  of  Disability,  as  s^  forth  in  the  Certifications 
and  Assurances  required  of  each  Applicant  for  FTA  assistance,  (see  Category  I,  F 
"Certifications  and  Assurances  Required  of  Each  Applicant."  )  If  non-accessible  vehicles  are 
being  purchased  for  use  by  a  public  entity  in  demand  responsive  service  for  the  general  public, 
the  state  will  obtain  from  the  subrecipient  a  "Certification  of  Equivalent  Service,"  which  states 
that  the  public  entity's  demand  responsive  service  offered  to  individuals  with  disabilities, 
including  individuals  who  use  wheelchairs,  is  equivalent  to  the  level  and  quality  of  service  the 
public  entity  offers  to  individuals  without  disabilities,  (see  Category  IX  '‘Certifications 
Required  for  the  Direct  Award  of  FTA  Assistance  to  an  Applicant  for  its  Demand  Responsive 
Service.")  This  "Certification  of  Equivalent  Service"  must  also  state  that  the  public  entity's 
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B.  The  state  assures  that  sufBcient  non-Federal  funds  have  been  or  will  be  committed  to 
provide  the  required  local  share. 

C.  The  subrecipient  has,  or  will  have  by  the  time  of  delivery,  sufficient  funds  to  operate  and 
maintain  the  vehicles  and  equipment  purchased  with  Federal  assistance  authorized  for  this 
project. 

D.  The  state  assures  that  its  formula  assistance  program  for.  nonurbanized  areas  is  included  in 
the  Statewide  Transportation  Improvement  Program  in  compliance  with  23  U.S.C.  135;  and  to 
the  extent  applicable,  projects  are  included  in  a  metropolitan  Transportation  Improvement 
Program. 

E.  The  state  has  provided  for  a  fair  and  equitable  distribution  of  assistance  authorized  for 
49  U.S.C.  5311  within  the  state,  including  Indian  reservations  within  the  state. 

F.  The  subrecipient  has,  to  the  maximum  extent  feasible,  coordinated  with  other  transportation 
providers  and  users,  including  social  service  agencies  authorized  to  purchase  mass 
transportation  service. 

G.  IIk  subrecipient  is  in  compliance  with  all  applicable  civil  ri^its  requirements,  and  has 
signed  the  Nondiscrimination  Assurance,  (see  Category  1,  G,  "Certifications  and  Assurances 
Required  of  Each  Applicant.") 

H.  The  subrecipient  will  comply  with  applicable  requiremoits  of  U.S.  DOT  regqlations  on 
participation  disadvantaged  business  enterprise  in  U.S.  DOT  programs. 

I.  The  state  will  comply  with  all  existing  Federal  requirements  regarding  transportation  of 
elderly  individuals  and  individuals  with  disabilities.  The  subredpi«it  has  provided  to  the  state 
an  Assurance  of  Nondiscrimination  on  the  Basis  of  Disability,  as  set  forth  in  the  Certifications 
and  Assurances  required  of  each  Applicant  for  FTA  assistance  in  Category  I  of  this  document. 
If  non-accessible  vehicles  are  being  purchased  for  use  by  a  public  entity  in  demand  responsive 
service  for  the  general  public,  the  state  will  obtain  fi-om  the  subredpient  a  "Certification  of 
Equivalent  Service,"  which  states  that  the  public  entity's  demand  responsive  service  offered  to 
individuals  with  disabilities,  including  individuals  who  use  wheelchairs,  is  equivalent  to  the  level 
and  quality  of  service  the  public  entity  offers  to  individuals  without  disabilities,  (see  Category 

I.  F ,  "Certifications  and  Assurances  Required  of  Each  Applicant.")  This  "Certification  of 
Equivalent  Service"  must  also  state  that  the  public  entity's  demand  responsive  service,  when 
viewed  in  its  entirety,  is  provided  in  the  most  integrated  setting  feasible  and  is  equivalent  with 
respect  to:  (1)  response  time;  (2)  fares;  (3'i  geographic  service  area;  (4)  hours  and  days  of 
service;  (5)  restrictions  on  trip  purpose;  (6)  availability  of  information  and  reservation 
capability;  and  (7)  constraints  on  capacity  or  service  availability,  (see  Category  DC, 
"Certifications  Required  for  the  Direct  Award  of  FTA  Assistance  to  an  Applicant  for  its 
Demand  Responsive  Service.") 

J.  The  subredpient  has  complied  with  the  labor  protection  provisions  of  49  U.S.C.  5333(b),  by 
one  of  the  following  actions;  (1)  signing  the  Special  Warranty  for  the  Nonurbanized  Area 
Program,  (2)  agreeing  to  alt^native  comparable  arrangonents  approved  by  the  Department  of 
Labor  (DOL),  or  (3)  obtaining  a  waiver  fi-om  DOL;  and  the  state  has  certified  the  subredpient's 
compliance  to  DOL. 

K.  The  subrecipient  has  certified  to  the  state  that  it  will  comply  with  49  CFR  part  604  in  the 
provision  of  any  charter  service  provided  with  equipment  or  facilities  acquired  with  FTA 
assistance,  and  will  also  comply  with  applicaUe  provisions  of  49  CFR  part  605  pertaining  to 
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Appendix  A,  Page  16 

school  bus  operations,  (see  Categories  VII,  "Charter  Bus  Agreement,"  and  VIII,  "School  Bus 
Agreement.") 

L.  Unless  otherwise  noted,  each  of  the  subrecipient's  projects  qualifies  for  the  type  of 
categorical  exclusion  that  does  not  require  further  FTA  environmental  approvals,  as  described 
in  the  joint  FHWA/FTA  regulations,  "Environmental  Impact  and  Related  Procedures,"  at 

23  CFR  771 . 1 17(c).  In  the  case  of  any  project  not  qualifying  for  a  categorical  exclusion 
described  in  23  CFR  771. 1 17(c),  the  state  assures  that  financial  assistance  will  not  be  provided 
for  that  project  until  FTA  has  made  the  required  environmental  finding.  In  addition,  if  a 
conformity  finding  for  the  project  is  required  by  the  Environmental  Protection  Agency's  clean 
air  conformity  regulations  for  FTA  programs  at  40  CFR  parts  51  and  93,  the  state  certifies  that 
no  financial  assistance  will  be  provided  for  that  project  until  FTA  makes  the  requisite 
conformity  finding. 

M.  The  subrecipient  has  submitted  (or  will  submit)  all  certifications  and  assurances  currently 
required,  including  but  not  limited  to:  a  nonprocurement  suspension  and  debarment 
certification;  a  bus  testing  certification  for  new  bus  models;  a  pre-award  and  post-delivery  audit 
certification;  for  an  application  exceeding  $100,000,  a  lobbying  certification;  and  if  required  by 
FTA,  an  anti-drug  program  certification  and  an  alcohol  testing  certification. 

N.  The  state  will  enter  into  a  written  agreement  with  each  subrecipient  stating  the  terms  and 
conditions  of  assistance  by  which  the  project  will  be  undertaken  and  completed. 

O.  The  state  recognizes  FTA's  authority  to  conduct  audits  to  verify  compliance  with  the 
foregoing  requirements  and  stipulations. 

P.  As  required  by  49  U.S.C.  531 1(f),  it  will  address  intercity  transportation  needs  in  one  of  the 
following  ways,  as  indicated  on  its  Signature  Page  as  XIV  (1)  or  (2): 

(1)  It  will  expend  not  less  than  15  percent  of  the  funds  authorized  for  49  U.S.C.  531 1(f)  it 
receives  during  this  fiscal  year  to  carry  out  a  program  to  develop  and  support  intercity  bus 
transportation. 

(2)  The  chief  executive  officer  of  the  state,  or  his  or  her  duly  authorized  designee,  has 
certified  that  the  intercity  bus  service  needs  of  the  state  are  being  adequately  met. 
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FY  1995  CERTIFICATIONS  AND  ASSURANCES  FOR  FTA  ASSISTANCE 
Both  sides  of  this  Signature  Page  must  be  completed  and  signed  where  indicated. 

The  applicant  may  select  Categories  I,  III,  IV,  V,  VI,  VII,  VIII,  IX,  X,  XI  and  XIII  here. 
Certification  of  All  Categories: _ (except  specify  options  for  Categories  II,  XII  and  XIV  below) 

I  Certifications  and  Assurances  Required  of  Each  Applicant.  _ 

II  Procurement  System  (select  one): 

A  Certification  for  Self-Certified  System.  _ 

B  Assurance  Required  for  a  State.  _ 

C,  Assurance  for  a  System  not  Self-Certified.  _ 

III  Lobbying  Certification.  _ 

IV  Public  Hearing  Certification  for  Major  Projects  with  Substantial  Impacts.  _ 

V.  Certification  for  the  Purchase  of  Rolling  Stock.  _ 

\T.  Bus  Testing  Certification.  _ 

VII  Charter  Bus  Agreement.  _ 

VIII  School  Bus  Agreement.  _ 

IX  Certification  for  Demand  Responsive  Service.  _ 

X.  Substance  Abuse  Certifications  Required  by  January  1,  1995.  _ 

XI  Assurances  for  Grants  Involving  Real  Property  or  Construction  Thereon  _ 

XII.  Certifications  for  Formula  Assistance  for  Urbanized  Areas: 

A  Miscellaneous  Certifications  (select  one): 

(1)  All  certifications;  1%  of  the  formula  assistance  funds  for  urbanized 

areas  it  receives  this  fiscal  year  will  be  used  for  transit  security.  _ 

(2)  All  certifications;  it  is  unnecessary  to  spend  1%  of  the  formula 
assistance  funds  for  urbanized  areaseives  this  fiscal  year  for 

transit  security.  _ 

B  Capital  Leasing  Certification.  _ 

XIII.  Certifications  for  Formula  Assistance  for  Elderly  Individuals  and 
Individuals  with  Disabilities. 


XIV.  Certifications  for  Formula  Assistance  for  Nonurbanized  Areas  (select  one): 

(1)  All  required  certifications;  15%  of  nonurbanized  area  funds  it  receives 

this  fiscal  year  will  be  used  for  intercity  bus  projects.  _ 

(2)  All  required  certifications;  the  State's  chief  executive  officer  has 

certified  that  State  intercity  bus  service  needs  are  adequately  met.  _ 
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CERTinCATlONS  AND  ASSURANCES  FOR  FISCAL  YEAR  1995 


Name  of  Applicant: _ _ 

Name  of  Authorized  Representative; 

Relationship  of  Authorized  Representative: 

BY  ENDORSING  THIS  SIGNATURE  PAGE,  _ _ _ (name)  declares  that  he  or  she  is  duly 

authorized  by  the  Applicant  to  make  the  certifications  and  assurances  on  behalf  of  the  Applicant  and  bind  the 
Applicant  to  comply  ^th  them.  Thus,  when  its  authorized  representative  signs  this  document,  the  Applicant 
agrees  to  comply  with  all  Federal  statutes,  regulations,  executive  orders,  and  administrative  guidance  required  for 
any  application  it  makes  to  the  Federal  Transit  Administration  (FT A)  durii  g  Fiscal  Year  1995. 

FTA  intends  that  the  certifications  and  assurances  the  Applicant  selects  on  the  back  of  this  form,  as  representative 
of  the  certifications  and  assurances  in  Appendix  A,  should  apply,  as  required,  to  each  project  for  which  the 
Applicant  seeks  now,  or  may  later,  seek  FTA  assistance  during  fiscal  year  1995, 

The  Applicant  afiirms  the  truthfulness  and  accuracy  of  the  certifications  and  assurances  it  has  made  in  the 
statements  submitted  herein  with  this  document  and  any  other  submission  made  to  FTA,  and  acknowledges  that 
the  provisions  of  the  Program  Fraud  Civil  Remedies  Act  of  1986,  31  U.S.C.  3801  et  seq..  as  implemented  by  DOT 
regulations,  "Program  Fraud  Civil  Remedies,"  49  CFR  part  3 1  apply  to  any  certification,  assurance  or  submission 
made  to  FTA.  The  criminal  fraud  provisions  of  18  U.S.C.  1001  apply  to  any  certification,  assurance,  or 
submission  made  in  connection  with  the  FTA  formula  assistance  program  for  urbanized  areas,  and  may  apply  to 
any  other  certification,  assurance,  or  submission  made  in  coimection  with  any  program  administered  by  FTA. 

In  signing  this  document,  I  declare  under  penalties  of  peijury  that  the  foregoing  certifications  and  assurances,  and 
any  other  statements  made  by  me  on  behalf  of  the  Applicant  are  true  and  correct. 

Date;  _ _ _ 

Authorized  Representative  of  Applicant 

(Except  in  the  case  of  projects  under  FTA's  university  and  research  training  program  authorized  by  49  U.S.C. 

53 1 2(b),  the  Applicant's  legal  counsel  is  required  to  affirm  the  legal  capacity  of  the  Applicant.) 


AFFIRMATION  OF  APPLICANTS  ATTORNEY 
for _ (Name  of  Applicant) 


As  the  undersigned  legal  counsel  for  the  above  named  Applicant  hereby  I  affirm  that  the  Applicant  has  authority 
unders  state  and  local  law  to  make  and  comply  with  the  certifications  and  assurances  as  indicated  on  the  foregoing 
pages.  I  further  affirm  that,  in  my  opinion,  the  certifications  and  assurances  have  been  legally  made  and  constitute 
legal  and  binding  obligations  on  the  Applicant. 

I  further  affirm  that,  to  the  be.st  of  my  knowledge,  there  is  no  legislation  or  litigation  pending  or  threatened  that 
might  adversely  affect  the  validity  of  these  certifications  and  assurances,  or  of  the  performance  of  the  project. 
Furthermore,  if  I  become  aware  of  circumstances  that  change  the  accuracy  of  the  foregoing  statements.  I  will  notify 
the  Applicant  and  FTA. 


Date: 


Applicant's  Attorney 


Wednesday 
October  12,  1994 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  355 

[FRL-6088-8] 

RIN  2050-AD50 

Extremely  Hazardous  Substance  List 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  denial  of 
petitions. 


SUMMARY:  EPA  is  responding  to  several 
citizens’  petitions  requesting  the  Agency 
to  revise  the  list  of  “extremely 
hazardous  substances’’  published  under 
section  302  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986  (EPCRA).  EPA  is  proposing  a  rule 
to  delete  from  the  extremely  hazardous 
substance  list  phosphorous  pentoxide, 
dithlycarbamazine  citrate,  fenitrothion 
and  tellurium,  and  to  revise  the 
threshold  planning  quantity  for 
isophorone  diisocyanate  from  100  to 
1,000  pounds.  EPA  is  denying  petitions 
requesting  deletion  from  the  EHS  list  of 
paraquat  and  isophorone  diisocyanate. 
The  Agency  is  also  denying  a  petition 
that  requests  revision  of  the  threshold 
planning  quantities  for  azinphos-methyl 
and  fenamiphos. 

DATES:  Comments  must  be  submitted  on 
or  before  December  12, 1994. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Superfund  Docket 
Clerk,  Attention:  Docket  Number 
300PQ-R2,  Room  2615  Mall,  U.S, 
Environmental  Protection  Agency.  Mail 
Stop  5201,  401  M  Street,  SW, 
Washington,  DC  20460. 

Copies  of  materials  relevant  to  the 
rulemaking  are  contained  in  the 
Superfund  Dodcet,  Room  2615  Mall. 

U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  W'ashington,  DC 
20460.  The  technical  background 
document  relevant  to  the  rulemaking  is 
available  in  the  docket.  As  provided  in 
40  CFR  Part  2,  a  reasonable  fee  may  be 
charged  for  copying  services. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Ferris,  Chemical  Emergency 
Preparedness  and  Prevention  Office, 
OS-120.  U.S.  EPA,  401  M  Street  SW. 
Washington,  DC  20460.  The  Emergency 
Planning  and  Commimity  Right-to- 
Know  Information  Hotline  can  also  be 
contacted  for  further  information  at  1- 
800-535-0202,  in  Washington,  DC  and 
Alaska  at  1-703-412-9877. 


SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Authority 

This  proposed  rule  is  issued  under 
sections  302  and  328  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA). 

B.  Background 

On  October  17, 1986,  the  President 
signed  into  law  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (“SARA”).  Pub.  L.  99-499 
(1986).  "Title  III  of  SARA  established  a 
program  designed  to  require  stale  and 
local  planning  and  preparedness  for 
spills  or  releases  of  hazardous 
substances  and  to  provide  the  public 
and  local  governments  with  information 
concerning  potential  chemical  hazards 
in  their  communities.  This  program  is 
codified  as  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA),  42  U.S.C.  11001-11050. 

Subtitle  A  of  EPCRA  establishes  the 
framework  for  local  emergency 
planning.  The  Statute  required  that  EPA 
publish  the  Agency’s  list  of  “extremely 
hazardous  substances”  (“EHSs”).  This 
had  previously  been  published  in 
November,  1985,  by  the  EPA 
Administrator  in  Appendix  A  of  the 
“Chemical  Emergency  Preparedness 
Program  Interim  Guidance”  (CEPP 
Guidance),  as  the  list  of  acutely  toxic 
chemicals.  The  Agency  was  also 
directed  to  establish  “threshold 
planning  quantities”  (“TPQs”)  for  each 
extremely  hazardous  substance.  Under 
section  302,  a  facility  which  has  present 
an  EHS  in  excess  of  its  threshold 
planning  quantity  must  notify  the  State 
emergency  response  commission  and 
local  emergency  planning  committee  as 
well  as  participate  in  local  emergency 
planning  activities. 

The  purpose  of  the  extremely 
hazardous  substance  list  is  to  focus 
initial  efforts  in  the  development  of 
State  and  local  contingency  plans.  It  is 
not  intended  to  be  a  complete  list  of  all 
chemicals  that  could  potentially  be 
hazardous  to  a  community.  The 
identification  of  a  chemical  that  meets 
the  EHS  criteria  does  not  in  itself 
indicate  the  potential  for  serious  effects 
in  any  release,  accidental  or  routine. 
Thus,  inclusion  on  the  EHS  list  is  not 
meant  as  a  signal  to  state  or  local 
communities  to  ban  or  otherwise  restrict 
use  of  a  listed  chemical.  Rather,  such 
identification  indicates  a  need  for  the 
community  to  undertake  a  program  to 
investigate  and  evaluate  the  potential 
for  accidental  exposure  associated  with 
the  production,  storage  or  handling  of 
the  chemical  at  a  particular  site.  EPA 


also  encourages  communities  to  go 
beyond  the  EHS  list  when  evaluating 
the  hazards  of  facilities  in  their 
community,  in  that  facilities  handling 
chemicals  not  on  the  EHS  list  could  be 
as  hazardous  as  those  handling  EHSs. 

To  date,  46  chemicals  have  been 
delisted  from  the  EHS  list  in  previous 
rulemakings  because  they  did  not  meet 
the  toxicity  criteria  for  the  list  and  were 
originally  listed  under  section  302  in 
error. 

1.  Regulatory  Background 

The  list  of  extremely  hazardous 
substances  and  their  threshold  planning 
quantities  is  codified  in  EPA  regulations 
at  volume  40  of  the  Code  of  Federal 
Regulations,  part  355,  appendices  A  and 
B  (40  CFR,  Part  355,  Apps.  A  &  B). 

EPA’s  explanation  for  the 
methodologies  used  to  determine 
whether  to  list  a  substance  as  an 
extremely  hazardous  substance  and  for 
deriving  the  threshold  planning 
quantities  is  found  in  preambles  to  the 
Federal  Register  notices  which 
promulgated  these  rules.  The  relevant 
notices  were  published  in  the  Federal 
Register  on  November  17, 1986  (51  FR 
41570-41592),  and  April  22, 1987  (52 
FR  13378-13410). 

In  the  November  17, 1986  notice  EPA, 
as  required  by  EPCRA  section  302, 
promulgated  an  interim  final  rule 
which,  among  other  things,  included  a 
list  of  extremely  hazardous  substances 
and  established  their  threshold  planning 
quantities.  While  the  interim  final  rule 
established  enforceable  requirements, 
the  Agency  simultaneously  solicited 
public  comments,  as  explained  in  a 
Federal  Register  notice  issued  on  the 
same  day  (51  FR  41953-54). 

EPA  received  public  comment  on  the 
interim  final  rule  and  issued  a-final  rule 
on  April  22, 1987,  which  responded  in 
its  preamble  to  the  public  comments. 
The  April  1987  final  rule  made  a 
number  of  revisions  to  the  interim  final 
rule.  Among  other  things,  the  April 
1987  rule  republished  the  extremely 
hazardous  substance  list,  with  the 
addition  of  four  new  chemicals,  and 
revised  the  methodology  for 
determining  some  threshold  planning 
quantities  (52  FR  13381). 

Details  of  the  methodology  used  to 
determine  whether  to  list  a  substance  as 
an  extremely  hazardous  substance  and 
for  deriving  the  threshold  planning 
quantities  are  found  in  the  November 
1986  notice  at  51  FR  41573-41579  and 
41580  (Attachment  1),  in  the  April  1987 
notice  at  52  FR  13387-13392,  and  in 
technical  support  documents  in  the 
rulemaking  records. 
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2.  Summary  of  petitions 

In  this  notice  EPA  is  responding  to 
seven  petitions  requesting  action  on 
substances  listed  as  extremely 
hazardous  substances.  EPA  received 
petitions  from  the  Elemental 
Phosphorus  Ad  Hoc  Solid  Waste  Group 
to  delist  phosphorus  pentoxide  (CAS 
#1314-56-3);  from  SmithKline  Beecham 
to  delist  diethylcarbamazine  citrate 
(CAS  #1642-54-2);  from  Sumitomo 
Chemical  America,  Inc.,  to  delist 
fenitrothion  (CAS  #122-14-5);  from  ICI 
America’s,  Inc.  to  delist  or  change  the 
threshold  planning  quantity  for 
paraquat  (CAS  #1910-42-5);  from  Huls 
America,  Inc.,  to  delist  isophorone 
diisocyanate  (CAS  #4098-71-9);  and 
from  the  Selenium  Tellurium 
Development  Association  (STDA)  to 
delist  tellurium  (CAS  #13494-80-9). 

EPA  also  received  a  petition  from  Miles, 
Inc.  requesting  that  the  threshold 
planning  quantities  for  azinphos-methyl 
(CAS  #86-50-0)  and  fenamiphos  (CAS 
#22224-92-6)  be  increased  from  the 
current  100  pounds  to  10,000  pounds. 

Today’s  notice  proposes  a  rule  to 
amend  40  CFR,  part  355  (Appendices  A 
and  B),  to  delist  phosphorus  pentoxide, 
diethylcarbamazine  citrate,  fenitrothion 
and  tellurium  from  the  list  of  extremely 
hazardous  substances  and  to  revise  the 
threshold  planning  quantity  for 
isophorone  diisocyanate  from  100 
pounds  to  1,000  pounds. 

EPA  is  denying  the  requests  to  delist 
paraquat  and  isophorone  diisocyanate 
and  the  request  to  change  the  threshold 
planning  quantities  for  azinphos-methyl 
and  fenamiphos.  These  decisions 
constitute  final  agency  action. 

II.  Proposed  Modifications 

EPA  is  proposing  to  remove  the  four 
chemicals  noted  above  from  the 
extremely  hazardous  substance  list 
because  review  of  the  available  toxicity 
data  shows  they  do  not  meet  the  listing 
criteria.  EPA  believes  these  four 
chemicals  were  incorrectly  listed. 

EPA  is  proposing  to  revise  the 
threshold  planning  quantity  for 
isophorone  diisocyanate  from  100  to 
1,000  pounds,  based  upon  the  Agency’s 
own  review  of  the  physical  and 
chemical  properties  of  the  chemical, 
even  though  revision  of  the  threshold 
planning  quantity  was  not  requested  in 
the  petition. 

Phosphorus  pentoxide  was  listed  on 
the  basis  of  an  abstract  of  a  study  of 
smoke  from  burning  red  phosphorus 
that  gave  LCso  values  for  guinea  pigs  of 
0.061  mg/liter/1  hour  and  for  mice  of 
0.271  m^liter/1  hour  (Ballantyne 
(1981)).  An  LCso  is  the  air  concentration 
dose  at  which  half  the  animals  studied 


die.  As  explained  in  the  November  17, 
1986  (51  FR  41574),  Federal  Register 
notice,  EPA  listed  a  substance  as  an 
extremely  hazardous  substance  if 
inhalation  studies  showed  an  LCso  value 
in  tests  of  the  most  sensitive 
mammalian  species  of  less  than  0.5 
mg/1  over  a  period  of  exposure  of  eight 
homs  or  less. 

As  noted  above,  the  Agency  listed 
phosphorus  pentoxide  based  upon  an 
abstract  (Ballantyne  (1981)).  The  Agency 
now  believes  that  this  abstract  should 
not  be  used  as  the  basis  for  listing.  The 
title  of  the  abstract  reported  the  toxicity 
of  phosphorus  pentoxide  smoke. 
However,  the  study  was  actually 
performed  using  the  smoke  generated  by 
burning  red  phosphorus.  In  burning  red 
phosphorus,  two  studies  (Tamov  (1980) 
and  Burton  et.  al  (1982))  have  shown 
that  the  major  product  is  phosphorus 
pentoxide.  However,  the  Ballantyne 
abstract  does  not  establish  that  the 
toxicity  found  was  attributable  to  the 
phosphorous  pentoxide  in  the  smoke,  or 
other  chemicals  in  lower 
concentrations.  Since  there  is  no 
conclusive  evidence  to  suggest  that  the 
animals  in  Ballantyne’s  study  were 
primarily  exposed  to  phosphorus 
pentoxide,  the  available  data  from 
Ballantyne’s  findings  are  insufficient  to 
prove  or  disprove  that  the  LCso  values 
in  guinea  pigs  and  mice  satisfy  the 
criteria  for  listing  phosphorous 
pentoxide  on  the  EHS  list. 

Information  submitted  by  the 
Elemental  Phosphorus  Ad  Hoc  Solid 
Waste  Group  showed  that  the  direct 
tests  on  phosphorous  pentoxide  show 
an  LCso  value  higher  than  the  criteria  for 
listing.  In  an  unpublished  Monsanto 
report  (1987),  rats  were  exposed  to 
aerosolized  phosphorous  pentoxide  for 
4  hours,  at  levels  up  to  0.99  mg/liter.  (It 
should  be  noted  that  although  the 
analytical  standards  used  in  the  analysis 
conducted  for  this  study  were 
phosphorous  pentoxide,  no  information 
was  obtained  regarding  the  actual 
chemical  species  present  in  the  chamber 
atmosphere.) 

This  is  the  only  available  study  in  the 
literature  that  provides  direct  evidence 
of  the  toxic  potential  of  phosphorous 
pentoxide.  The  LCso  for  phosphorous 
pentoxide  was  foimd  to  be  greater  than 
0.99  mg/liter,  which  does  not  meet  the 
criteria  for  listing  for  listing  substances 
as  an  extremely  hazardous  substance. 
Since  the  Agency  now  believes  that  the 
abstract  used  as  the  basis  for  listing  is 
invalid  (the  Agency  was  unable  to 
obtain  the  actual  report)  and  the  only 
direct  studies  available  to  the  Agency 
show  that  phosphorus  pentoxide  does 
not  meet  the  listing  criteria,  the  Agency 


is  proposing  to  remove  the  chemical 
from  the  EHS  list. 

Diethylcarbamazine  citrate  was  listed 
on  the  basis  of  a  report  in  a  Russian  data 
compilation  showing  an  LCso  inhalation 
value  of  0.309  mg/liter/4  hours  in  rats. 
The  citation  number  listed  in  the  United 
Nations  sponsored  translation  is 
incorrect,  and  additional  details  about 
the  original  study  are  unavailable. 
Methods  used  for  this  inhalation 
toxicity  study  could  not  be  found  to 
determine  if  they  meet  international 
standards,  therefore,  the  toxicity  values 
could  not  be  verified. 

An  inhalation  study  sponsored  by 
SmithKline  Beecham  indicated  that  a  1- 
hour  exposure  of  rats  to 
Diethylcarbamazine  citrate  at 
concentration  of  1.63  mg  per  liter  nr 
2.38  mg  per  liter  produced  no  fatalities. 
Since  the  only  studies  available  to  EPA 
show  that  this  chemical  does  not  meet 
the  listing  criteria  for  inhalation  (LCso 
less  than  0.5  mg  per  liter),  the  Agency 
is  proposing  to  remove  it  from  the  EHS 
list. 

Fenitrothion  was  initially  listed 
because  it  appeared  to  meet  the 
extremely  hazardous  substance  criteria, 
based  upon  a  study  showing  an  LCjo  of 
0.378  mg/liter/4  hours  (NIOSH/RTECS 
1985).  The  delisting  petition  charged 
that  this  study  was  deficient  in  that  the 
material  tested  contained  a  toxic 
impurity  of  unknown  potency,  and  that 
the  study  overestimated  the  toxicity  of 
fenitrothion  itself,  because  the  test 
material  contained  surfactants  that 
would  have  made  the  test  animal’s  skin 
and  cell  membranes  more  permeable  to 
the  test  substance.  Examination  of  a 
study  submitted  by  the  petitioner 
(Kohda  et.  al  (1986))  reports  an  LC.m)  of 
above  2.210  mg/liter.  In  studying  the 
report  provided  by  the  petitioner,  the 
Agency  agrees  that  the  data  by  which 
the  listing  is  based  may  have  been  in 
error  for  the  reasons  stated  by  the 
petitioner.  Since  the  only  other  study 
available  to  the  Agency  shows  that 
fenitrothion  does  not  meet  the  listing 
criteria,  EPA  is  proposing  to  remove  this 
substance  from  the  EHS  list. 

Tellurium  metal  was  listed  on  the 
basis  of  a  study  (Lenchenko  and  Plotko 
(1969))  which  reported  an  LDso  (median 
lethal  dose,  the  dose  that  killed  50 
percent  of  the  test  animals)  oral  toxicity 
of  20  mg/kg  of  body  weight.  As 
explained  in  the  November  17, 1986  (51 
FR  41574)  Federal  Register  notice,  EPA 
listed  a  substance  as  an  extremely 
hazardous  substance  if  oral  studies 
showed  an  LD50  of  less  than  or  equal  to 
25  mg  per  kilogram  (kg)  of  body  weight. 
The  petitioner  brought  to  the  Agency’s 
attention  that  the  study  was  actually  on 
sodium  tellurate  (CAS  #10102-20-2; 
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already  listed  as  an  EHS)  and  not  on 
tellurium  metal.  The  petitioner  also 
provided  a  study  (Prinsen  (1991))  which 
showed  an  LDso  for  tellurium  metal  in 
excess  of  5000  mg/kg.  Based  upon  this 
infcMmation,  the  Agency  is  proposing  to 
remove  tellurium  ^m  the  EHS  listing 
while  maintaining  the  listing  for  sodium 
tellurate. 

The  Agency  requests  comments  on 
whether  it  should  proceed  to  delist 
these  four  chemicals  based  upon  this 
information  or  any  additional 
information  submitted  by  commenters 
relating  to  whether  these  chemicals 
meet  the  section  302  listing  criteria. 

HULs  America,  hic.  submitted  a 
petition  to  delist  isophorone 
diisocyanate  (IPDI).  EPA  is  denying  the 
petition  to  delist  because  IPDI  meets  the 
criteria  for  listing,  as  discussed  in  the 
next  Unit  on  Petition  Denials.  However, 
in  considering  this  petition.  EPA  noted 
that  the  threshold  planning  quantity  had 
been  determined  based  on  IPDI’s  being 
a  reactive  solid  at  standard 
temperatures,  when  in  fact  it  is  a  liquid 
and  not  highly  reactive.  Accordingly. 
EPA  is  proposing  to  change  the 
threshold  planning  quantity  for  IPDI 
ba.sed  on  the  methodology  for 
determining  threshold  planning 
quantities  for  liquids  instead  of  the 
methodology  for  leactive  solids. 

EPA’s  methodology  for  establishing 
threshold  planning  quantities  for 
liquids,  once  it  is  determined  that  the 
substance  meets  the  listing  criteria, 
consists  of  initially  determining  the 
maximun;  short  term  exposure 
concentration  in  air  that  would  not  lead 
to  serious  irreversible  health  effects  in 
the,  general  population  when  exposed  to 
the  substance  for  relatively  short 
duration.  This  is  the  so-called  “level  of 
concern."  (See  the  Threshold  Planning 
Quantities  Technical  Support 
Document.  April  7, 1987.) 

There  are  two  ways  to  determine  a 
“level  of  concern.”  If  it  is  available  for 
a  chemical.  EPA  may  use  the 
Immediately  Dangerous  to  Life  and 
Health  (IDLH)  level  established  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  This  is  the 
maximum  (x>nc%ntration  of  a  substanca 
in  air  to  which  a  healthy  worker  can  be 
,  exposed  for  30  minutes  and  e.scape 
without  suffering  irreversible  health 
effects  or  impairing  symptoms. 

If  the  IDLH  value  is  not  available,  as 
is  the  case  for  most  of  the  EHSs.  the  EPA 
uses  an  IDLH  equivalent  value  using 
available  toxicity  data  with  an 
adjustment  factor  to  estimate  the  IDLH 
value.  For  the  initial  TPQ  for  IPDI  the 
LCso  of  0.12  mg/1  over  a  4  hour  exposure 
period  was  multiplied  by  0.1  to  estimate 
the  IDLH  value. 


The  level  of  <x)n(xm  is  then  divided 
by  a  fac:tor  “V”  whicdi  represents  the 
extent  to  whicdi  the  material  can 
volatilize  and  becxime  airborne  and 
dispersed.  This  is  explained  in  the 
November  17, 1986  Federal  Register 
notice  at  51  FR  41577.  For  liquids  this 
involves  knowing  the  molecular  weight 
and  vapor  pressure.  The  derivaticm  of 
the  factor  “V”  for  liquids  is  explained 
in  Appendix  1  of  the  November  17, 

1986  Federal  Register  notice  for  the 
interim  final  rule  (51  FR  41580). 

The  final  threshold  planning  quantity 
is  then  determined  from  a  set  of  index 
values.  The  index  values  and  their 
corresponding  threshold  planning 
quantities  are  found  in  the  threshold 
planning  quantity  tecdmical  support 
document.  Applying  this  methodology 
to  IPDI  gives  it  a  thn^hold  planning 
quantity  of  1000  pounds.  The 
calculations  for  this  determination  are 
found  in  the  administrative  recx>rd  for 
this  petition.  EPA  is.  thus,  proposing  to 
raise  the  threshold  planning  quantity  for 
IPDI  from  100  to  1000  pounds. 

III.  Petition  Denials 

EPA  is  denying  the  petition  of  ICI 
Americas  with  respect  to  paraquat.  The 
petitioner  requests  the  Agency  to 
remove  paraquat  from  the  extremely 
hazardous  substance  list  or,  in  the 
alternative,  to  revise  the  threshold 
planning  quantity. 

Petitioner  notes  that  the  “paraquat” 
on  the  EHS  list  is  actually  paraquat 
dichloride  since,  strictly  speaking, 
paraquat  is  a  divalent  cation  which  can 
form  many  different  salts,  and  paraquat 
dichloride  is  the  only  commercially 
available  paraquat  salt  in  the  United 
States.  Further,  the  Chemical  Abstract 
Service  (CAS)  number  identified  on  the 
EHS  list  is  the  number  for  paraquat 
dichloride.  Petitioner  bases  its  request 
to  delist  paraquat  (dichloride)  on  the 
fact  that  the  only  studies  that  show  LDso 
or  LCso  tests  below  the  Agency  criteria 
for  listing  are  tests  on  either  the  pure 
solid  form  of  the  chemical  or  the  highly 
concentrated  form  of  the  solution. 
Petitioner  claims  that  the  toxicity  for 
any  commercially  available  form  is 
much  lower  than  the  EHS  listing  criteria 
and  that  tests  showing  high  toxicity  are 
of  no  practical  importance. 

EPA  agrees  with  petitioner  that 
paraquat  dichloride  is  the  appropriate 
listed  chemical.  To  clear  any  confusion 
that  may  result  from  the  conflict 
between  the  paraquat  listing  and  the 
CAS  number,  EPA  is  making  a  technical 
amendment  to  the  EHS  listing  in  40  CFR 
Part  355  by  substituting  the  term 
paraquat  dichloride  for  paraquat 
(published  elsewhere  in  this  issue  of  the 
Federal  Register).  All  indications  from 


the  petition  aie  that  the  public  has  been 
complying  with  the  regulations  under 
the  assumption  that  “paraquat”  refers  to 
the  paraquat  dichloride  product. 

EPA  disagrees  with  petitioner  that 
paraquat  dichloride  should  be  removed 
from  the  EHS  list  because  only  highly 
concentrated  forms  show  high  toxicity. 
Paraquat  dichloride  qualifies  as  an  EHS 
because  some  form  of  it  shows  high 
toxicity  that  exceeds  the  Agency’s 
criteria.  This  is  the  case  for  many 
animal  tests  used  to  determine  toxicity 
for  regulatory  purposes.  Animals  may  be 
dosed  in  concentrated  forms  or  at  very 
high  levels  to  determine  toxicity.  The 
dose  in  the  studies  may  be  much  higher 
than  any  found  in  actual  prat'tice.  In  the 
case  of  LDso  or  LCst)  tests,  half  the 
animals  die.  If  these  tests  show  50 
percent  mortality  at  a  relatively  low 
dose,  they  at  least  raise  concerns  that 
qualify  for  listing.  Smaller  numbers  of 
subjects  may  be  affected  at  much  lower 
doses,  but  that  does  not  eliminate  any 
concern  for  the  tested  chemical. 

Paraquat  dichloride  is  listed  because  it 
is  grouped  with  those  chemicals  that 
exceed  Agency  criteria  in  some  form. 

The  basis  for  listing  paraquat  was  a 
study  (Murray  and  Gibson,  1972)  which 
showed  a  formulation  containing 
paraquat  dichloride  as  having  an  oral 
(guinea  pig)  LDso  value  of  22  mg/kg. 
Although  the  toxicity  of  the  paraquat 
dichloride  formulation  is  caused  solely 
by  the  paraquat  ion,  based  on  the  LD.so 
of  22mg/kg  for  paraquat  ion,  ICI 
estimated  an  oral  LDso  value  of  30.4  mg/ 
kg  for  paraquat  dichloride  which  does 
not  meet  the  EHS  criteria.  ICI  sponsored 
two  acute  inhalation  studies  in  rats  (ICI, 
1989).  The  studies  resulted  in  an  LCso 
value  of  .001  mg/liter  for  the  paraquat 
ion,  which  can  be  estimated  for 
paraquat  dichloride  to  be  an  LCso  of 
.00138  mg/liter.  This  value  would  meet 
the  EHS  criteria  for  listing  of  0.5  mg/ 
liter  as  noted  above.  EPA  is  changing 
the  basis  for  listing  value  from  oral  LDso 
of  22  mg/kg  for  paraquat  ion  to 
inhalation  LCso  of  0.00138  mg/liler  for 
paraquat  dichloride. 

Petitioner,  alternatively,  requests  that 
the  threshold  planning  quantity  for 
paraquat  dichloride  should  be  higher 
than  the  current  amount  of  10  pounds. 
The  thre.shold  planning  quantity  for 
paraquat  is  10  pounds  for  the  chemical 
in  finely  powdered  form  (particle  size 
under  100  microns),  in  molten  form,  or 
in  solution.  For  paraquat  in  solid  form 
with  particle  size  greater  than  100 
microns  the  threshold  planning  quantity 
is  10,000  pounds.  EPA’s  reasoning  for 
determining  these  levels  is  found  in  the 
November  17, 1986  interim  final  rule 
notice  at  51  FR  41575-76  and  41577,  as 
amended  by  the  April  22, 1987  final 


Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Proposed  Rules 


51819 


rule  notice  at  52  FR 13390.  A  summary 
of  that  reasoning  follows. 

The  ptaraquat  listed,  essentially  the 
dichloride  salt,  is  a  solid  in  solution. 
There  is  available  for- paraquat  an  IDLH 
level  of  1.5  milligrams  per  cubic  meter 
(mg/m^).  This  converts  to  an  Index 
Value  of  .0015,  which  results  in  a 
threshold  planning  quantity  of  10 
pounds.  While  the  November,  1986 
notice  for  the  interim  final  EHS  listing 
rule  applied  this  calculation  to  all 
solids,  the  April  22, 1987,  notice  (52  FR 
13390-91)  modified  this  by  applying 
this  calculation  to  solids  only  if  they 
have  a  particle  size  less  than  100 
microns,  if  they  are  handled  in  solution 
or  molten  form,  or  if  they  have  a  high 
rating  for  reactivity.  For  particle  sizes 
over  100  microns,  the  threshold 
planning  quantity  is  10,000  pounds. 
Paraquat  dichloride,  therefore,  has  two 
threshold  planning  quantities 
depending  on  its  particle  size  and 
whether  it  is  used  in  solution. 

The  petitioner  requests  that  the 
Agency  base  the  level  of  concern  for 
paraquat  dicbloride  on  the  LD50  or  LC50 
tests  rather  than  the  IDLH.  EPA 
disagrees.  The  IDLH,  while  it  has  flaws, 
is  the  best  available  measure  for 
determining  a  level  of  concern  because 
it  is  based  on  actual  human  data.  When 
an  IDLH  is  available,  EPA  declines  to 
use  conversion  factors,  as  it  does  for 
those  substances  for  which  IDLH  values 
are  not  available  (see  51  FR  41576), 
because  these  factors  are  even  rougher 
measurements. 

NIOSH  lists  the  two  cliemicals 
(paraquat  and  paraquat  dichloride)  as 
synonyms  (NIOSH/RTECS  1983 
Synonyms,  Volume  1,  p.  719);  therefore, 
the  Agency  considers  the  ionic  form  of 
paraquat  as  the  dichloride  salt  in  a 
solution.  Since  the  IDLH  value  applies 
to  both  the  salt  and  the  solution,  EPA 
has  decided  not  to  remove  the  chemical 
from  the  EHS  list  or  modify  the  TPQ. 

The  paraquat  ion  is  reportable  as  a 
solution  (or  mixture)  of  paraquat 
dichloride  and  a  carrier  (for  example, 
water).  For  threshold  purposes,  the 
facility  only  needs  to  consider  the 
weight  percent  of  paraquat  dichloride 
that  was  placed  in  the  solution. 

Miles,  Inc.,  has  submitted  a  petition 
requesting  that  the  10,000-pound  TPQ 
apply  to  azinphos-methyl  and 
fenamiphos  in  the  Miles  products 
Guthion  2L  and  Nemacur  3.  Both  of 
these  chemicals  have  TPQs  of  10 
pounds  that  apply  when  the  chemicals 
are  in  finely  powdered  form,  in  molten 
form,  or  in  solution,  as  calculated  using 
the  same  methodology  applied  to 
paraquat  dichloride.  The  10,000-pound 
TPQ  applies  to  the  solid  form  with 
particle  size  greater  than  100  microns. 


The  petitioner  submits  that  both  of  these 
compounds  are  “waxy,  amorphous 
solids  with  low  melting  points  and  their 
technical  grade  materials  used  for 
production  are  generally  liquid  at 
summer  temperatures.”  The  petitioner 
stated  that  the  TPQ  for  the  chemicals 
should  be  based  upon  their  being 
liquids  using  the  methodology 
described  for  IPDI,  above,  in  unit  11. 

This  would  raise  the  TPQ  to  10,000 
pounds. 

EPA  disagrees.  The  Farm  Chemicals 
Handbook  (1984  p.  CI6I)  lists 
fenamiphos  as  a  brown,  waxy  solid.  The 
Hawley  handbook  (1981)  lists  azinphos- 
methyl  as  a  brown  waxy  solid  as  well. 
Since  these  references,  used  as 
background  to  the  listing,  show  these 
chemicals  as  solids,  the  EPA  considers 
the  chemicals  as  solids  as  well.  They 
would  be  near  the  melting  point  but 
never  quite  reach  it.  Molten  solids  are 
not  treated  as  liquids  under  the  TPQ 
methodology,  because  the  solids  have  to 
be  raised  above  standard  temperature  in 
order  to  become  molten.  Since  EPA  has 
no  way  of  knowing  at  what 
temperatures  facilities  have  the  molten 
solids  (to  determine  volatilization),  EPA 
chose  to  consider  solids  different  fi’om 
chemicals  that  are  liquid  at  standard 
temperatures. 

Instead,  EPA  accounts  for  solids  that 
become  liquids  (molten  form)  with  the 
two  tiered  threshold.  When  handled  in 
molten  form,  the  TPQ  for  these 
chemicals  would  be  10  pounds  because 
of  the  possibility  of  volatilization. 
However,  even  in  molten  form, 
significant  amounts  of  vapor  are  not 
likely  to  be  generated.  The  Agency 
examined  the  fraction  of  volatilization 
exjjected  for  the  solids  on  the  list  and 
found  that  it  ranges  fit)m  0.3  to  0.008 
pounds/minute  per  pound  spilled  (see 
Threshold  Planning  Quantities, 
Technical  Support  Document,  April  7, 
1987,  page  27).  Since  data  were  not 
available  for  all  solids  and  to  be 
conservative,  the  Agency  chose  to 
incorporate  the  0,3  fraction  into  the 
reporting  requirements.  If  a  facility  is 
handling  the  solid  in  molten  form,  the 
amount  molten  should  be  multiplied  by 
0.3  to  obtain  the  actual  amount  to  be 
compared  to  the  threshold  planning 
quantity  for  reporting  (see  40  CFR 
355.30(e)(iv)). 

HULs  America  Inc.  submitted  a 
petition  to  delist  isophorone 
diisocyanate  (IPDI).  IPDI  had  been  listed 
because  it  met  the  criteria  for  extremely 
hazardous  substance  listing,  on  the  basis 
of  two  aerosol  inhalation-toxicity 
studies  in  rats.  The  4  hour  LC50  is  .26 
mg  per  liter,  which  is  less  than  the  LC50 
of  0.5  mg/liter  which  qualifies  it  as  an 
extremely  hazardous  substance  under 


Agency  criteria  (51  FR  41574).  The 
delisting  petition  made  the  following 
points.  This  material  is  manufactured  in 
a  closed  system  that  does  not  use  high 
pressure,  and  contends  that  unusual 
measures  are  required  to  generate  test 
atmospheres  containing  IPDI  for  toxicity 
testing.  If  the  substance  is  aerosolized, 
particles  would  be  expected  to 
precipitate  out  of  the  air.  The  material 
is  not  volatile  under  normal  conditions. 

It  does  not  react  rapidly  with  water  to 
generate  heat  that  might  cause 
volatilization.  The  low  vapor  pressure 
led  the  Dei)artment  of  Transportation  to 
remove  IPDI  from  its  list  of  materials 
that  are  toxic  by  inhalation,  according  to 
the  petition. 

EPA  disagrees.  Petitioner’s  argument 
is  essentially  that  the  test  used  to 
determine  acute  toxicity  subjects  the 
animals  to  extreme  conditions  not  likely 
to  be  found  in  reality.  This,  however,  is 
the  case  for  many  animal  tests  used  to 
determine  toxicity  for  regulatory 
purposes.  In  fact,  a  similar  case  can  be 
made  for  most  LD50  or  LCso  tests,  since 
the  levels  at  which  animals  are  dosed 
are  far  higher  than  would  be  delivered 
in  actual  conditions.  The  fact  is  that 
IPDI  is  toxic  at  low  levels,  based  on  an 
LCso,  compared  to  other  chemicals 
regardless  of  the  conditions  of  the 
chemical  during  the  test.  "Hiis  qualifies 
the  chemical  for  listing. 

Extrapolations  from  the  extreme 
conditions  of  testing  may  then  be  used 
to  determine  regulatory  levels.  For 
example,  to  determine  a  level  of  concern 
for  chemicals  on  the  EHS  list  in 
calculating  threshold  planning 
quantities,  as  noted  above,  EPA  applies 
a  conversion  factor  to  the  acute  toxicity 
tests.  Conversion  factors  may  range  from 
one-tenth  to  one-hundredth  of  the  levels 
found  in  the  acute  toxicity  tests.  This  is 
explained  in  the  November  17, 1986 
Interim  Final  Rule  preamble  at  51  FR 
41576.  For  listing  purposes,  however, 
conditions  of  testing  are  not  generally 
relevant. 

EPA,  however,  as  noted  above,  has 
taken  into  account  physical/chemical 
properties  of  IPDI  in  proposing  to  revise 
the  TPQ. 

EPA  believes  that  the  data  used  to  list 
paraquat,  azinphos-methyl,  fenamiphos 
and  isophorone  diisocyanate  is  sound 
and  that  the  denial  of  these  petitions  is 
consistent  with  the  listing  criteria  and 
TPQ  methodology.  At  this  time,  the 
Agency  is  not  planning  to  modify  the 
listing  criteria  nor  the  TPQ 
methodology.  The  Agency  however,  will 
accept  any  comments  on  additional 
criteria  which  can  be  used  to  increase 
the  usefulness  of  the  EHS  list  and  the 
TPQ  methodology. 
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In  the  consideration  of  these  petitions, 
HULs  America  brought  to  the  Agency’s 
attention  that  there  may  be  at  least  three 
competing  products  with  toxicity  and 
physical/^emical  properties  very 
similar  to  IPDI  and,  therefore  should  be 
treated  the  same.  Huls  maintains  none 
of  the  chemicals  should  be  listed.  EPA 
is  requesting  information  on  other 
chemicals,  currently  not  listed,  for 
which  toxicity  meets  the  criteria,  and 
which  therefore  warrant  listing.  At  this 
time,  EPA  is  not  proposing  to  increase 
the  number  of  chemicals  on  the  EHS 
list;  however,  in  the  future  it  will 
propose  to  list  chemicals  with  toxicity 
information  shoving  that  they  warrant 
listing. 

The  reader  should  note  that  the 
Agency  is  making  several  technical 
corrections  to  the  40  CFR  part  355 
elsewhere  in  this  issue  of  the  Federal 
Register.  As  mentioned  earlier  in  this 
preamble,  the  listing  of  “paraquat”  is 
being  corrected  to  read  “paraquat 
dichloride.”  “Phenylthiourma”  in  40 
CFR  pent  355,  appendix  A  should  read 
“phenylthiourea.  “The  listing  of 
hydrogen  chloride  in  40  CFR  part  355, 
app>endix  B  should  read  “hydrogen 
chloride  (gas  only).”  “Quabain”  in  40 
CFR  part  355,  appendix  B  should  read 
“ouabain.” 

IV.  Regulatory  Analyses 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  materially  alter  the  budgetary  impact  of 
'  entitlements,  grants,  user  fees,  or  lean 

programs  or  the  rights  and  obligations  or 
recipients  thereof,  or 

(4)  raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President’s 


priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  “significant  regulatory  action” 
imder  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  whenever  an 
agency  is  required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  that  describes  the 
effect  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions). 
This  analysis  is  imnecessary,  however, 
if  the  agency’s  administrator  certifies 
that  the  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

EPA  has  examined  the  rule’s  potential 
effects  on  small  entities  as  required  by 
the  Regulatory  Flexibility  Act.  It  has 
determined  this  rule  will  have  no 
adverse  effect  on  small  entities  because 
it  reduces  the  niimber  of  chemicals 
which  would  potentially  make 
businesses  subject  to  the  reporting 
requirements.  Therefore,  I  certify  that 
today’s  proposed  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  niunber  of  small  entities. 

C.  Paperwork  Reduction  Act 

This  rule  relieves  facilities  from 
having  to  report  the  presence  of  these 
four  chemicals  to  the  State  Emergency 
Response  Commissions  and  Local 
Emergency  Planning  Committees.  If 
these  facilities  have  no  other  Extremely 
Hazardous  Substances,  they  will  no 
longer  be  required  to  participate  in  the 
emergency  planning  process  required  by 
the  statute.  'Therefore,  there  are  no 
information  collection  requirements  for 
OMB  to  review  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 

44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  355 

Environmental  Protection,  Air 
pollution  control.  Chemicals,  Chemical 
accident  prevention.  Chemical 
emergency  preparedness.  Community 
emergency  response  plan.  Community 
right-to-know.  Contingency  planning. 
Disaster  assistance.  Extremely 


hazardous  substances.  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Natural 
resources.  Penalties,  Reportable 
quantity.  Reporting  and  recordkeeping 
requirements.  Superfund,  Threshold 
planning  quantity.  Water  pollution 
control,  and  Water  supply. 

Dated;  September  30, 1994. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  355  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  355— EMERGENCY  PLANNING 
AND  NOTIFICATION 

1.  The  authority  citation  for  part  355 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  11002, 11004,  and 
11048. 

Appendix  A  to  Part  355 — [Amended] 

2.  Appendix  A  to  part  355  is  proposed 
to  be  amended  by  removing  “e”  fi'om 
the  notes  column  and  changing  the 
threshold  planning  quantity  to  1,000 
pounds  for  Isophorone  Diisocyanate, 
CAS  No.  4098-71-9.  Appendix  A  to 
part  355  is  further  proposed  to  be 
amended  by  removing  the  following 
entries: 


CAS  No. 

Chemical  name 

1642-54-2  . 

Diethylcarbamazine  Citrate. 

122-14-5  . 

Fenitrothion. 

1314-56-3  . 

Phosphorus  Pentoxide. 

13494-80-9  ... 

Tellurium. 

Appendix  B  to  Part  355 — [Amended] 

3.  Appendix  B  to  part  355  is  proposed 
to  be  amended  by  removing  “e”  from 
the  notes  column  and  changing  the 
threshold  planning  quantity  to  1,000 
pounds  for  Isophorone  Diisocyanate, 
CAS  No.  4098-71-9.  Appendix  B  to  part 
355  is  further  proposed  to  be  amended 
by  removing  the  following  entries: 


CAS  No. 

Chemical  name 

122-14-5  . 

Fenitrothion. 

1314-56-3  . 

Phosphorus  Pentoxide. 

1642-54-2  . 

Diethylcarbamazine  Citrate. 

13494-80-9  ... 

Tellurium. 

[FR  Doc.  94-25196  Filed  10-11-94;  8;45  am] 
BILUNG  CODE  65«0-6(M> 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  355 

tFRL-5088-0] 

Extremely  Hazardous  Substances  List 
and  Threshold  Planning  Quantities; 
Emergency  Planning  and  Release 
Notification  Requirements;  Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Agency  published  two 
Appendices  to  a  final  regulation  at  52 
FR 13378  (April  22, 1987),  This 
document  corrects  errors  in  Appendices 
A  and  B  to  40  CFR  Part  355. 

EFFECTIVE  DATE:  October  12, 1S94. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Ferris,  Chemical  Engineer,  Chemical 
Emergency  Prepare^ess  and 
Prevention  Office,  5101,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460. 
The  Emergency  Planning  and 
Community  Right-to-Know  Information 
Hotline  can  also  be  contacted  at  1-800- 
535-0202. 

SUPPLEMENTARY  INFORMATION:  The 
Agency  has  identified  the  following 
typographical  and  other  technical  errors 
in  the  Federal  Register  of  April  22, 
1987.  The  listing  of  “paraquat”  in 
appendices  A  and  B  of  Part  355  should 


read  “paraquat  dichloride.”  This  change 
is  to  be  consistent  with  the  Chemical 
Abstracts  Service  (CAS)  number 
identified  on  the  extremely  hazardous 
substances  (EHS)  list.  Paraquat 
dichloride  is  the  only  conunercially 
available  paraquat  salt  in  the  United 
States. 

“Phenylthiourma”  in  40  CFR  Part 
355,  Appendix  A  should  read 
“phenylthiourea”  (typographical  error). 
The  listing  of  hydrogen  chloride  in  40 
CFR  part  355,  Appendix  B  should  read 
“hydrogen  chloride  (gas  only)” 
(typographical  error).  “Quabain”  in  40 
CFR  Part  355,  Appendix  B  should  read 
“ouabain”  (typographical  error). 

List  of  Subjects  in  40  CFR  Part  355 

Environmental  Protection,  Air 
pollution  control.  Chemicals.  Chemical 
accident  prevention.  Chemical 
emergency  preparedness.  Community 
emergency  response  plan.  Community 
right-tO'know,  Contingency  planning. 
Disaster  assistance.  Extremely 
hazardous  substances.  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Natural 
resources.  Penalties,  Reportable 
quantity.  Reporting  and  recordkeeping 
requirements.  Superfund,  Threshold 
planning  quantity.  Water  pollution 
control,  and  Water  supply. 


Dated;  August  23, 1994. 

Elliott  P.  Laws, 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  355  is  amended 
to  read  as  follows: 

PART  355— EMERGENCY  PLANNING 
AND  NOTIFICATION 

1.  The  authority  citation  for  part  355 
continues  to  read  as  follows. 

Authority;  42  U.S.C.  11002, 11004,  and 
11048. 

Appendix  A  to  Part  355— The  List  of 
Extremely  Hazardous  Substances  and  Their 
Threshold  Planning  Quantities 

2.  In  Appendix  A,  the  entry 
“paraquat”  is  revised  to  read  “paraquat 
dichloride”  and  the  entry 
“phenylthiourma”  is  revised  to  read 
“phenylthiourea.” 

Appendix  B  to  Part  355— The  List  of 
Extremely  Hazardous  Substances  and  Their 
Threshold  Planning  Quantities 

3.  In  Appendix  B,  for  CAS  #1910-42- 
5,  the  chemical  name  is  revised  to  read 
“paraquat  dichloride”;  for  CAS  #7647- 
01-0,  the  entry  “hydrogen  chloride”  is 
revised  to  read  “hydrogen  chloride  (gas 
only)”;  and  for  CAS  #630-60-4,  the 
entry  “quabain”  is  revised  to  read 
“ouabain”. 

(FR  Doc.  94-25197  Filed  10-11-94;  8;45  am) 
BILUNG  CODE  6540-S0-P 
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October  12,  1994 


Part  VII 

Department  of 
T  ransportation 

Federal  Highway  Administration 
49  CFR  Part  397 

Transportation  of  Hazardous  Materials; 
Highway  Routing;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  397 
[FHWA  Docket  No.  MC-e2-6] 

RIN  2125-AC80 

Transportation  of  Hazardous  Materiais; 
Highway  Routing 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  FHWA  is  adopting 
regulations  to  implement  subsections 
105  (b)  and  (c)  of  the  Hazardous 
Materials  Transportation  Act  of  1975 
(HMTA)  as  amended  by  the  Hazardous 
Materials  Transportation  Uniform  Safety 
Act  of  1990  (HMTUSA).  The  regulations 
include  Federal  standards  and 
procedures  which  the  States  and  Indian 
tribes  must  follow  if  they  establish, 
maintain,  or  enforce  routing 
designations  that  (1)  specify  highway 
routes  over  which  placarded  non¬ 
radioactive  hazardous  materials 
(NRHM)  may  and  may  not  be 
transported  within  their  jurisdictions, 
and/or  (2)  impose  limitations  or 
requirements  with  respect  to  highway 
routing  of  such  hazardous  materials. 
Included  are  amendments  to  the 
procedures  in  49  CFR  part  397,  subpait 
E,  relating  to  Federal  preempticm  and 
waivers  of  preemption,  and  new 
procedures  for  the  resolution  of  disputes 
involving  State  or  Indian  tribe  NRHM 
routing  designations.  States  and  Indian 
tribes  are  also  required  to  furnish 
updated  NRHM  route  information  for 
publication  by  the  FHWA.  The  existing 
motor  carrier  regulations  with  NRHM 
routing  requirements  have  been 
incorpcMuted  into  this  regulation,  along 
with  the  new  requirements  which 
require  motor  carriers  to  comply  with 
the  NRHM  routing  designations  of 
States  and  Indian  tribes.  The  intent  of 
these  requirements  is  to  ensure  that 
NRHM  are  moved  safely  and  that 
commerce  is  not  burdened  by 
restrictive,  uncoordinated,  or  conflicting 
requirements  of  various  jurisdictions. 
EFFECTIVE  DATE:  November  14, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pamela  K.  Deadrick,  Hazardous 
Materials  Routing  and  Special  Studies 
Branch  (HHS-13),  Office  of  Highway 
Safety,  (202)  366-8788;  or  Mr.  Raymond 
W.  Cuprill,  Office  of  Chief  Coimsel 
(HCC-20),  (202)  366-0834,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  D.C.  20590- 
0001.  Office  hours  are  from  7:45  a.m.  to 


4:15  p.m.,  e,t-,  Monday  through  Friday, 
except  for  legal  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  16, 1990,  the 
Hazardous  Materials  Transportation 
Uniform  Safety  Act  of  1990  (HMTUSA) 
(Pub.  L.  101-615, 104  Stat.  3244)  was 
enacted  and  amended  the  Hazardous 
Materials  Transportation  Act  of  1975 
(HMTA)  (Pub.  L.  93-633,  88  Stat  2156). 
The  FHWA  was  delegated  the 
responsibility  by  the  Secretary,  as 
published  in  the  Federal  Register  (56 
FR  31343,  July  10, 1991;  49  CFR  1.48), 
to  implement  subsections  105  (b)  and  (c) 
of  the  HMTA  (now  codified  at  49  U.S.C. 
§§  5112  and  5125  (1994),  Pub.  L.  103- 
272, 108  Stat  745).  This  included  the 
rulemaking  and  program  responsibility 
for  hazardous  materiais  highway 
routing,  with  the  exception  of  currently 
pending  applications  for  inconsistency 
rulings  and  non-preemption 
determinations  which  remain  a 
responsibility  of  the  Research  and 
Special  Programs  Administration 
(RSPA). 

Section  5112(b)  of  title  49,  United 
States  Code,  requires  the  Secretary  to 
establish  by  r^ulation  standards  for 
States  and  Indian  tribes  to  use  in 
establishing,  maintaining,  and  enforcing 
these  routing  designations.  These 
Federal  standards  shall  provide  for 
mihancement  of  safety;  public 
participation;  trmsportation  of 
hazardous  materials  between  adjacent 
areas;  consultation  with  other  States. 
Indian  tribal  and  local  governments; 
through  highway  routing;  reasonable 
time  to  reach  agreement  between 
affected  States  or  Indian  tribes; 
avoidance  of  unreasonable  burden  on 
commerce;  timely  establishment  of  State 
and  Indian  tribe  routing;  reasonable 
routes  to  terminals  and  other  facilities; 
State  responsibility  for  local 
compliance;  and  a  number  of  “factors” 
for  States  and  Indian  tribes  to  consider. 
Section  5112(b)(2)  prohibits  the 
Secretary  from  assigning  specific 
weights  to  the  “factors  to  consider”  in 
the  Federal  standards,  but  Sections 
5125(c)  and  5112(d)  do  provide  for 
Federal  preemption  and  dispute 
resolution  of  State  and  Indian  tribe 
routing  designations  to  allow  for 
consistent  application  of  the  Federal 
standards  among  adjacent  jurisdictions. 

Section  5112(c)  also  requires  the 
Secretary,  in  coordination  with  the 
States,  to  periodically  update  and 
publish  a  list  of  currently  effective 
hazardous  materials  highway  route 
designations. 


The  FHWA  recognizes  that  49  CFR 
177.810  exempts  State  and  local 
regulations  and  ordinances  regarding 
the  kind,  character,  or  quantity  of  any 
hazardous  material,  except  ra^oactive 
materials,  transported  through  urban 
tunnels  used  for  mass  transportation 
from  parts  170  to  189  of  the  hazardous 
materials  regulations.  However,  this 
section  does  not  exempt  State,  Indian 
thbes  and  local  governments  from 
having  to  comply  with  the  routing 
regulations  applicable  to  the 
transportation  of  Class  7  (radioactive) 
materials  (49  CFR  397,  subpart  D)  or  the 
routing  regulations  established  herein. 
Therefore,  timnel  routing  designations 
are  now  subject  to  the  same  Federal 
standards  and  procedines  as  are  other 
highway  routing  designations. 

To  assist  the  States  and  local 
govenunents  in  the  development  of 
routes,  the  DOT  published  “Guidelines 
for  Selecting  Preferred  Highway  Routes 
for  Highway  Route  Controlled  Quantity 
Shipments  of  Radioactive  Materials” 
(latest  edition  DOT/RSPA/OHMT-89/bl 
dated  August  1992)  and  “Guidelines  for 
Applying  Criteria  to  Designate  Routes 
for  Transporting  Hazardous  Materials” 
(latest  edition  DOT/RSPA/OHMT-89- 
02  dated  July  1989).  The  latter 
publication  is  being  updated  to  provide 
guidance  on  the  Federal  standards  in 
this  regulation.  Both  guides  are  useful  in 
developing  highway  routing 
reqiiirements  for  hazardous  materials. 
These  documents  are  available  to  the 
public  through  the  National  Technical 
Information  Service,  Springfield, 
Virginia  21661. 

The  FHWA  published  a  notice  of 
proposed  rulemaking  and  a  notice  of 
public  hearings  entitled  “Transportation 
of  Hazardous  Materials;  Highway 
Routing”  in  the  Federal  Register  on 
August  31, 1992  (57  FR  39522).  The 
FHWA  requested  conunents  from  any 
interested  parties  to  be  submitted  to 
Docket  MC-92-6  by  October  30, 1992. 

In  addition,  the  FHWA  held  four  public 
hearings  to  solicit  comments  from 
interested  parties  in  October  at 
Washington,  D.C.;  Dallas,  Texas;  San 
Francisco,  California;  and  Rosemont, 
Illinois. 

Discussion  of  Comments 

A  total  of  fifty-six  commenters 
responded  to  this  proposed  regulation 
by  written  submission  to  the  docket 
and/or  presentation  at  the  public 
hearings.  The  commenters  represented  a 
total  of  fifty-two  organizations, 
including  twenty-seven  commercial/ 
trade  affiliated  organizations 
representing  shippers  and  carriers, 
fourteen  State  government 
organizations,  five  local  governments. 
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three  Federal  agencies,  one  Indian  tribe, 
one  citizens’  group,  and  one  consulting 
firm. 

Nineteen  commenters  supported  and 
eight  opposed  the  overall  format  and/or 
intent  of  the  proposed  regulations.  The 
remaining  commenters  did  not  express 
overall  opposition  or  support  for  the 
regulation  but  did  comment  on  specific 
parts  of  the  regulation.  Fifty-four 
commenters  discussed  details  of  the 
proposed  rule,  and  many  recommended 
changes  to  various  aspects  of  the  rule. 
The  following  topics  were  of  main 
concern. 

Definitions 

Definitions  were  discussed  by  fifteen 
commenters  who  recommended 
clarification  of  some  definitions  and 
additional  definitions  for  some  terms 
used  in  the  regulation.  These  comments 
were  submitted  from  eight  members  of 
the  shipper-carrier  industry,  four  States, 
one  local  government,  one  Federal 
agency  and  a  citizens’  group. 

Nine  commenters  recommended 
clarification  of  the  definition  of  “routing 
designations.’’  The  main  concern  was 
that  routing  designations  broadly 
defined  could  include  licenses,  permits, 
bonds,  and  other  restrictions  or 
requirements  which  might  not  be  route- 
specific.  In  response  to  these  concerns, 
the  FHWA  has  clarified  routing 
designations  to  include  route-specific 
features,  such  as:  designations  of  routes, 
restrictions  on  routes,  curfews/time-of-.^ 
travel  restrictions  on  routes,  lane 
restrictions,  routing  bans,  port-of-entry 
requirements,  and  weight  restrictions  on 
routes  which  are  specifically  related  to 
NRHM.  Common  State,  Indian  tribal,  or 
local  regulatory  requirements  are  not 
“routing  designations’’  when  they  are 
not  route  specific.  These  can  include 
fee,  bonding/insurance,  notice,  escort, 
permit,  registration,  inspection,  and 
communication  requirements  which  are 
generally  applied  to  entire  jurisdictions 
rather  than  specific  highway  routes. 
Such  jurisdictional  restrictions  are  not 
covered  under  this  regulation.  Their 
possible  preemption  is  determined  by 
the  RSPA,  not  the  FHWA.  Other 
restrictions  on  motor  vehicles  that  are 
not  specific  to  the  transportation  of 
hazardous  materials,  such  as  height, 
weight,  or  width  restrictions  for  roads 
and  bridges,  or  prohibitions  on  the  use 
of  downtown  streets  by  trucks  over 
certain  sizes,  ^e  not  affected  by  this 
regulation. 

Motor  Carrier  Responsibilities  for 
Routing 

Five  commenters  recommended 
clarifying  the  applicability  of  the  rule  to 
placarded  and  marked  vehicles.  These 


commenters  were  concerned  that  the 
regulation  would  be  applicable  to 
placarded  NRHM  transport  while  other 
motor  carrier  regulations  are  applicable 
to  both  placarded  and  marked  NRHM 
transport.  The  FHWA  has  amended 
§  397.67(b),  which  deals  with  the  motor 
carriers  responsibilities,  to  include 
motor  vehicles  that  are  marked  or 
placarded. 

One  State  recommended  that 
reasonable  deviation  cover  highway  and 
law  enforcement  situations  that  require 
a  driver  to  take  an  alternative  route.  The 
FHWA  agreed  with  this 
recommendation  and  amended 
§  397.67(b)(3)  to  provide  for  highway 
agency  detours,  such  as  in  work  zones, 
and  law  enforcement  situations. 

The  FHWA  also  amended  the  terms 
“Class  A  or  Class  B  explosives”  to 
“Explosives,  in  Class  1,  Division  1.1, 

1.2, 1.3”  so  as  to  be  consistent  with  the 
current  terminology  in  the  Hazardous 
Materials  Regulations  (49  CFR  171-180). 

Quantities  of  NRHM 

Four  commenters  recommended 
limiting  the  placarded  quantity  and  type 
of  NRHM  for  which  the  regulation 
applied,  such  as  to  bulk  rather  than  to 
vehicles  transporting  small  individual 
cylinders  of  hazardous  materials.  The 
FHWA  did  not  adopt  this 
recommendation  because  49  U.S.C. 

§  5112(a)(1)  requires  that  the  highway 
routing  regulations  apply  to  a  vehicle  if 
such  vehicle  is  transporting  in 
commerce  a  hazardous  material  for 
which  placarding  of  the  vehicle  is 
required.  This  section  authorized  the 
Secretary  of  Transportation  to  extend 
application  of  the  regulations  to  other 
hazardous  materials,  but  did  not 
authorize  limiting  their  application  to 
only  “in  bulk”  hazardous  materials. 

Factors 

Twenty-four  commenters  discussed 
the  factors  which  States  and  Indian 
tribes  must  consider  in  developing 
NRHM  routing  designations.  These 
commenters  included  twelve  shippers 
and  carriers,  four  States,  three  local 
governments,  three  Federal  agencies, 
one  citizens’  group  and  one  consulting 
firm.  Eleven  commenters  recommended 
clarification  of  the  factors  and 
development  of  specific  measures  or 
benchmarks  by  which  the  factors  could 
be  evaluated.  These  commenters  were 
concerned  that  the  factors  can  be 
'  applied  differently  by  various 
jurisdictions,  resulting  in  different 
routing  designations.  Sixteen 
commenters  indicated  that  specific  risk 
criteria  should  be  considered  more 
important  than  the  other  factors,  while 
seven  commenters  recommended  the 


Federal  government  establish  minimum 
criteria  for  each  of  the  factors.  The 
FHWA  declined  to  adopt  these 
recommendations  because  the  HMTUSA 
specifically  provided  the  States  and 
Indian  tribes  with  the  flexibility  to 
determine  how  each  standard  should  be 
applied. 

Five  commenters  mentioned  the 
importance  of  providing  updated 
Federal  guidelines  for  analyzing  the 
factors:  five  commenters  recommended 
additional  factors,  including  accident 
histories,  the  use  of  tuimels,  and  hours 
of  service  for  drivers;  and  several 
commenters  recommended  clarificaticwi 
of  the  terms  “unreasonably  burden 
commerce,”  “climatic  conditions,”  and 
“congestion  factors.”  In  response  to 
these  comments,  the  FHWA  revised 
several  of  the  factors.  The  factor  on 
“terrain  considerations”  was  amended 
to  include  both  accident  severity  and 
clean  up  of  spills;  “alternative  routes” 
was  amended  to  specifically  consider 
safety;  “climatic  conditions”  was 
amended  to  provide  examples,  such  as 
snow,  high  winds,  ice,  and  fog;  and 
“consideration  of  accident  history”  was 
added  to  the  congestion  factor. 
Additionally,  the  FHWA  is  in  the 
process  of  updating  the  guidelines  for 
analyzing  routing  designations  and 
intends  to  address  each  of  the  factors  in 
the  updated  publication. 

Grandfather  Provision 

The  notice  of  proposed  rulemaking 
contained  a  section  incorporating  the 
grandfather  clauses  included  in  the 
HMTA  as  amended  by  the  HMTUSA. 
One  clause  provides  that  routing 
designations  established  before 
November  16, 1990,  are  not  required  to 
comply  with  the  factors  discussed  in 
§  397.71  of  the  regulation.  Another 
clause  provides  that  the  routing 
designations  established  before  the  date 
of  issuance  of  these  regulations  do  not 
have  to  be  in  accordance  with  the 
routing  standards  dealing  with  public 
participation,  consultation  with  other 
jurisdictions,  and  timeliness. 

The  FHWA  received  numerous 
comments  from  the  public  expressing 
their  concern  that  incorporation  of  these 
grandfather  clauses  in  the  regulation 
resulted  in  unnecessary  confusion.  The 
FHWA  agrees.  A  strict  reading  of  the 
grandfather  clauses  would  m^e  the 
factors  established  in  this  regulation 
retroactively  applicable  to  routing 
designations  established  after  enactment 
of  the  HMTUSA  on  November  16, 1990. 
It  would  be  impracticable  and  unduly 
burdensome  on  the  States  and  Indian 
tribes  to  interpret  the  statute  in  such  a 
manner.  The  FHWA  would  be  applying 
to  these  routing  designations  factors  th.jt 
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did  not  exist  in  Fed^l  regulations  at 
that  time.  As  a  result,  the  FHWA  has 
decided  to  apply  the  factors  established 
in  this  final  rule  prospectively  from  30 
days  after  the  date  of  piAlication  in  the 
Federal  Register. 

This  action  should  not  be  interpreted 
to  mean  that  the  routing  designations 
established  prior  to  the  publication  of 
the  final  rule  are  not  subject  to  Federal 
preemption.  These  routing  designations 
are  still  subject  to  Federal  preemption 
under  49  U.S.C.  §  5125(a),  if — 

(1)  Complying  with  a  requirement  of  the 
State,  political  subdivision,  or  tribe  and  a 
requirement  of  this  chapter  or  a  regulation 
prescribed  under  this  chapter  is  not  possible; 
or 

(2)  The  requirement  of  the  State,  political 
subdivision,  or  tribe,  as  applied  or  enforced, 
is  an  obstacle  to  accompli^ng  and  carrying 
nut  this  chapter  or  a  regulation  prescribe 
under  this  chapter. 

Jurisdictional  Coordination 

Twenty-two  commenters  addressed 
the  issue  of  jurisdicticmal  coordination 
between  Federal.  State,  Indian  tribal, 
and  local  governments  in  the  routing 
designation  process.  These  commenters 
included  ten  members  of  the  shipper- 
carrier  industry,  eig^t  States,  two  local 
governments,  one  Federal  agency,  and 
one  consulting  firm.  Fourteen 
commenters  expressed  concern  about 
the  role  of  the  Federal  government 
versus  State  and  local  governments. 
Many  of  the  commenters  did  not 
recommend  changes  to  the  regulation 
hut  expressed  their  concerns  about  the 
administration  of  this  regulation. 

Eleven  commenters  discussed  the 
potential  for  conflicts  between  States, 
between  local  jurisdictions,  and 
between  States  and  local  jurisdictions. 
Eight  commenters  were  concerned  that 
the  required  communications  between 
States,  Indian  tribes,  and  local 
jurisdictions  would  not  be  adequately 
coordinated.  The  FHWA  revised 
§  397.71{b)(3Ki).  dealing  with 
consultation  with  others,  to  provide  for 
better  interagency  coordination. 

Comments  hum  shippers  and  carriers 
recommended  increasing  the  State, 
Indian  tribal,  or  local  governments* 
burden  in  establishing  and 
administering  a  routing  designation.  For 
example,  their  recommendations 
included  requiring  States  to  produce  a 
risk  analysis  for  each  class  of  NRHM  for 
a  specific  route  designation  and  for  each 
route  designation  that  transfers  risk 
horn  one  jurisdiction  to  another.  They 
also  recommended  that  States  develop 
consistent  standards  to  be  used  by  all 
local  jurisdictions.  State  and  local 
governments,  on  the  other  hand, 
expressed  concerns  about  the  proposed 


requirements  that  would  be  imposed  on 
them  in  establi^ing  Hid  maintaining 
routing  designations.  These  comments 
focused  on  administrative  burdens 
associated  with  the  proposed 
requirements,  sudi  as  those  involving 
records  maintenance,  public  hearings, 
and  those  that  would  require  a  finding 
that  any  routing  designation  would 
enhance  public  safety. 

The  FHWA  believes  that  the  increased 
requirements  proposed  by  the  shipper 
and  carrier  industries  would  unduly 
burden  State  and  local  governments 
without  producing  a  correspcmding 
safety  benefit.  Similarly,  the  FHWA 
believes  that  the  requirements  proposed 
in  the  NPRM  are  the  minimum 
necessary  to  ensure  that  States  or  Indian 
tribes  adopting  routing  designations 
fully  and  fairly  consider  all  of  the 
factors  requir^  under  the  law. 
Accordingly,  the  FHWA  is  promulgating 
this  final  rule  without  a  change  in  the 
proposed  coordination  requirements  for 
establishing  and  administering  route 
designations. 

Two  commenters  recommended  that 
States  m  local  governments  be  allowed 
to  have  varying  standards  which  could 
differ  based  on  the  type  and  quantity  of 
material  involved.  The  FHWA  believes 
that  no  changes  are  necessary  since 
States  are  already  provided  the  latitude 
to  determine  how  the  standards  in  this 
regulation  or  any  additional  standards  a 
State  or  Indian  tribe  select  are  to  be 
applied. 

Dispute  Resolution,  Preemption,  and 
W'aivers  of  Preemption 

Preemption,  waivers  of  preemption, 
and  dispute  resolution  procedures  were 
discuss^  by  fourteen  commenters. 
These  commenters  included  nine 
members  of  the  shipper-carrier  industry, 
three  States,  one  Federal  agency,  and 
one  citizens’  group.  Four  commenters 
addressed  eligibility  or  standing  to 
petition  under  the  dilute  resolution 
process,  with  three  commenters 
recommending  the  local  jurisdiction  be 
eligible  to  participate  in  the  dispute 
resolution  process.  Hie  FHWA  decided 
not  to  adopt  these  recommendations 
because  the  HMTUSA  authorizes  the 
FHWA  only  to  resolve  disputes  between 
States  and  between  States  and  Indian 
tribes.  The  FHWA  believes  that  States 
will  consider  the  views  and  concerns  of 
local  jurisdictions  in  formulating  their 
positions  on  preemption  and 
preemption  waiver  detHtninations. 
Additionally,  the  dispute  resolution 
procedures  provide  affected  local 
jurisdictions  with  notice  and  the 
opportunity  to  participate,  through  their 
State,  in  the  process. 


Eight  commenters  addressed  waiver 
of  preemptions.  Two  suggested  that 
local  governments  could  use  this 
process  to  circumvent  State 
administration  of  routing  designations, 
another  recommended  the  FHWA 
prevent  local  governments  fr'om  seeking 
a  waivH  of  preemption  when  the  State 
has  disapproved  designation,  and 
one  remaned  that  the  waiver  of 
preemption  process  provides  protection 
for  jurisdictions  where  unique 
circumstances  justify  extraordinary 
routing  measures.  The  FHWA  has 
decided  not  to  adopt  these 
recommendations  because  it  believe.s 
that  the  finding  required  by  49  CFR 
397.219  (that  the  waived  routing 
designation  provide  an  equal  or  higher 
level  of  highway  safety  to  the  public 
without  unreasonably  burdening 
commerce)  is  sufficient  to  ensure  that 
the  waiver  process  is  not  used 
arbitrarily.  Additionally,  States  are  able 
to  express  their  views  as  part  of  the 
process. 

Four  commenters  discussed  the  status 
of  a  routing  designation  pending  a 
preemption  determination,  with  three 
recommending  the  use  of  an 
administrative  stay  until  the 
determination  is  issued.  Another 
recommended  the  intwim  status  of  a 
routing  designation  be  decided  by  the 
FHWA.  Two  commenters  recommended 
an  administrative  appeals  process.  The 
FHWA  believes  no  changes  are 
necessary  because  the  procedures  in  49 
CFR  part  397,  subpart  E,  maintain  the 
status  of  a  highway  routing  pending  a 
preemption  determination  and  provide 
for  administrative  reconsideration  and 
judicial  review. 

The  FHWA,  in  ccMisidering  all  the 
comments  and  the  current  provisions  in 
subpart  E  of  49  CFR  part  397, 
determined  that  the  proposed 
provisions  ^ould  be  incorporated  into 
the  existing  procedures  in  subpart  £ 
rather  than  l^ing  included  as  redundant 
procedures  unique  to  this  final  rule. 
Consequently,  §  397.79  Preemption 
determination  procedure;  §  397.81 
Waivers  of  preemption;  §  397.85 
Timeliness;  and  §  397.87  Judicial  review 
of  preempticm  or  waiver  of  preemption 
decision  have  been  removed  and  this 
final  rule  has  been  amended  to  refer  to 
the  applicable  sections  of  subpart  E.  and 
subpart  E  is  amended  to  refer  to  the 
provisions  of  this  final  rule. 

Public  Notification 

Public  notification  procedures  were 
discussed  by  twenty-nine  commenters. 
This  included  seventeen  members  of  the 
shipper-carrier  industry,  five  States, 
three  Federal  agencies,  two  local 
governments,  one  citizens’  group  and 
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one  consulting  firm.  Thirteen 
commenters  discussed  public 
participation.  Highway  users  tended  to 
recommend  more  public  notification 
through  publications,  such  as 
newspapers  or  the  Federal  Register, 
while  two  government  agencies 
recommended  reducing  the  publication 
requirements  because  of  costs. 
Additionally,  five  commenters 
discussed  public  hearing  requirements 
and  recommended  providing  an 
opportunity  for  a  public  hearing  rather 
than  requiring  a  public  hearing.  The 
FHWA  has  revis^  the  regulation  to 
grant  States  and  Indian  tribes  discretion 
to  hold  public  hearings  on  proposed 
NRHM  routing  designations  after 
providing  the  public  with  notice  and  an 
opportunity  to  comment  The  FHWA 
also  believes  publication  of  the  notice 
for  both  the  comment  period  and  the 
public  hearing,  if  one  is  held,  to  be  most 
appropriately  adiiiinistered  at  the  State 
and  Indian  tribe  level,  through 
publications,  such  as  the  official  register 
of  the  State  regulations,  rather  than 
through  publication  in  the  Federal 
Register. 

Reporting  of  Routing  Designations 

Ten  commenters  discussed  the 
requirement  for  State  and  Indian  tribes 
to  report  routing  designations  to  the 
FHWA.  The  majority  recommended  the 
FHWA  firequently  publish  new  and 
existing  route  designations  in  the 
Federal  Register.  Several  also 
recommended  that  States  and  Indian 
tribes,  as  a  prerequisite,  be  required  to 
report  their  intention  to  establish  a  route 
designation  to  the  FHWA  for 
publication  in  the  Federal  Register. 
Upon  further  review,  the  FHWA 
determined  it  would  be  more  practical 
and  appropriate  to  provide  some  form  of 
current  information  on  established 
routing  designations:  consequently,  the 
FHWA  is  considering  alternative 
methods,  such  as  establishing  an 
electronic  bulletin  board,  to  update  and 
provide  this  information  to  the  public  in 
a  timely  manner  along  with  publishing 
annual  lists  of  routing  designations  in 
the  Federal  Register. 

Signs,  Maps  and  Lists  of  Routing 
Designations 

Ten  commenters  were  concerned 
about  the  use  and  availability  of  road 
signs  and  maps.  Highway  users  were 
generally  in  favor  of  requiring  the  use  of 
road  signs.  They  recommended  that 
routing  designations  be  enforceable  only 
to  the  extent  they  are  signed.  Several 
States,  notably  California  and  Colorado, 
have  success^lly  operated  rather 
extensive  and  efficient-routing  systems 
through  the  use  of  lists  and  maps  rather 


than  signs.  The  requirement  to  sign  all 
routing  designations  could  also  be  a 
considerable  administrative  and 
economic  burden  for  States  which  have 
or  deVelop  extensive  routing 
designations.  Therefore,  the  FHWA 
declines  to  adopt  this  suggestion. 

Reasonable  Routes  to  Terminals  and 
Other  Facilities 

Reasonable  access  to  terminals  and 
other  facilities  was  discussed  by  fifteen 
commenters.  including  twelve  shippers 
and  carriers,  one  State,  one  Federal 
entity,  and  one  local  agency. 

Nine  commenters  representing 
shippers  and  carriers  of  fuels  and  farm 
supplies  recommended  more  flexibility 
be  provided  for  their  products  in 
designating  route  restrictions  because 
many  of  their  deliveries  are  local  and 
unplanned.  Seven  of  these  commenters. 
mostly  representing  short-haul,  irregular 
route  carriers,  recommended  they  be 
exempted  from  the  proposed  limits  on 
reasonable  access  deviations,  because 
they  could  impose  a  financial  burden  on 
them.  The  FHWA  declined  to  adopt 
these  recommendations  because  the 
HMTUSA  was  specific  on  providing  the 
States  and  Indian  tribes  with  the 
flexibility  to  accommodate  local  and 
special  interests  which  may  be  unique 
to  an  area’s  geographic  or  commercial 
situation. 

Three  government  agencies 
recommended  a  larger  maximum  .. 
deviation  distance,  whereas  three 
carriers  recommended  a  shorter 
maximum  deviation.  In  response  to 
these  comments,  the  FHWA  amended 
§  397.71(b)(7)  by  replacing  the  proposed 
requirement  that  such  routes  or 
deviations  not  exceed  twice  the  distance 
of  the  most  direct  route  with  a 
requirement  that  States  or  Indian  tribes 
which  establish  or  provide  for 
reasonable  access  to  and  from 
designated  routes  use  the  shortest 
practicable  route  based  upon 
consideration  of  13  fectors  listed  in 
paragraph  (b)(9)  of  that  section. 

Several  commenters  recommended 
clarification  of  the  applicability  of 
reasonable  access  and  through  routing 
provisions  to  local  deliveries.  The 
FHWA  revised  the  reasonable  access 
provisions  to  also  apply  to  piricup  and 
deliveries. 

Through  Routing 

Through  routing  issues  were 
discussed  by  twenty-seven  commenters. 
including  nineteen  shippers  and 
carriers,  three  Federal  agencies,  three 
States,  one  Indian  tribe,  and  one 
citizens’  action  group.  Fifteen 
commenters  recmnmended  a  decrease  in 
the  maximum  deviation  distance  and 


two  commentars  favored  an  increase  to 
as  much  as  twice  the  distance  of  the 
most  direct  route.  Four  commenters 
recommended  elimination  of 
percentage-based  permissible  routing 
deviations  and  suggested  that  i 

consideration  of  the  factors  would  be 
adequate,  lliree  commenters  also 
indicated  that  it  was  inappropriate  to 
use  an  arbitrary  percentage  to  determine 
the  length  of  permissible  deviations 
when  such  a  percentage  has  no 
correlation  to  safety.  Four  commenters 
recommended  clarifying  how  the 
maximum  deviation  limitation  would  be 
applied  to  each  designated  routing 
encountered  during  a  trip  or  to  Ihe  sum 
of  all  deviations  contained  in  an  entire 
trip.  Seven  commenters  recommended 
clarifying  the  difference  between 
throu^  routing  and  reasonable  routes  to 
terminals  and  other  facilities,  and  when 
the  separate  regulations  are  applicable 
Several  of  the  commenters 
recommended  that  deviatiorrs  from 
through  routing  should  only  be 
implemented  when  the  deviation  is 
safer  than  the  through  route  or  at  least 
as  safe  and  not  an  unreasonable  burden 
on  commerce.  The  FHWA  has  revised 
the  section  on  through  routing  to 
consider  public  safety  and  economic 
burden  (rather  than  use  only 
percentages  and  mileage 
measurements).  The  revised  section 
provides  a  relationship  between  route 
deviations  and  public  safety  and 
requires  that  new  routing  designations 
have  substantially  lower  relative  risk 
than  the  current  routing.  When  the 
relative  risk  of  the  routing  deviation  is 
not  substantially  lower,  the  potential 
economic  effect  becomes  a  significant 
factor. 

Discussion  of  Final  Rule 
Purpose  arid  Scope 

The  FHWA  is  implementing  the 
requirements  of  the  HMTUSA  in  a  new 
subpart  C,  Routing,  in  Part  397  of  Title 
49,  Code  of  Federal  Regulations.  This 
regulation  implements  the  requirements 
of  the  HMTUSA  by  estabUshing  Federal 
standards  and  procedures  whi^  States 
and  Indian  tribes  are  required  to  follow 
if  they  establish,  maintain,  or  enforce 
routing  designations  for  the  highway 
transportation  of  non-radioactive 
hazardous  matmals.  The  intent  of  these 
requirements  is  to  ensure  that  NRHM 
are  moved  safely  and  that  commerce  is 
not  burdened  by  restrictive, 
uncoordinated,  or  conflicting 
requirements  of  various  jurisdictions. 
The  standards  and  requirements  of  this 
regulation,  however,  allow  for  the 
flexibility  intended  in  the  HMTUSA. 
The  FHWA  will  not  designate  routes 


51828  Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Rules  and  Regulations 


used  for  transporting  NRHM.  Any  State 
or  Indian  tribe  that  chooses  to  establish, 
maintain,  or  enforce  NRHM  routing 
designations  is  required  to  comply  with 
the  Federal  standaMs  established  in  this 
regulation.  The  States  and  Indian  tribes 
are  also  required  to  ensure  that  any 
NRHM  routing  designations  by  political 
subdivisions  imder  their  jurisdiction  are 
established,  maintained,  and  enforced 
in  accordance  with  this  regulation.  Any 
NRHM  routing  designations  that  fail  to 
comply  with  &e  standards  can  be 
preempted.  Any  State,  political 
subdivision  thereof,  Indian  tribe, 
business,  organization,  or  individual 
affected  by  a  NRHM  routing  designation 
can  apply  to  the  Federal  Highway 
Administrator  (Administrator)  for  a 
preemption  determination  pursuant  to 
49  CFR  397,  subpart  E,  which  contains 
procedures  for  Federal  preemption 
determinations,  waivers  of  preemptions, 
and  petition  for  reconsideration. 
Procedures  for  dispute  resolution  are 
included  in  this  final  rule  (49  CFR  397, 
subpart  C). 

Tne  regulations  require  States  and 
Indian  tribes  to  report  existing  NRHM 
routing  designations  within  their 
boundaries  to  the  FHWA  and,  thereafter, 
to  report  any  additions  or  changes  to 
these  routing  designations  60  days  after 
the  effective  date  of  designation. 

Applicability 

The  provisions  of  this  regulation  are 
applicable  to  States,  including  any 
political  subdivisions,  and  Indian  tribes 
that  establish,  maintain,  or  enforce  any 
highway  routing  designations  over 
which  placarded  NRHM  may  or  may  not 
be  transported.  The  regulation  also 
contains  several  provisions  which  are 
applicable  to  motor  carriers  transporting 
NRHM. 

This  regulation  requires  States, 
including  political  subdivisions,  and 
Indian  tribes  to  comply  with  Federal 
standards  in  establishing  NRHM 
highway  routing  designations  and  to 
follow  certain  procedures.  This 
regulation  also  requires  States  and 
Indian  tribes  that  establish,  maintain,  or 
enforce  routing  designations  to  report 
these  routing  designations  to  the  FHWA. 

Motor  Carrier  Responsibility  for  Routing 

Motor  carriers  transporting  NRHM  as 
of  the  effective  date  of  this  regulation 
are  required  to  comply  with  tbe  NRHM 
routing  designations  of  States  or  Indian 
tribes.  Where  States  and  Indian  tribes 
have  not  established  NRHM  routing 
designations,  motor  carriers  are  required 
to  operate  in  accordance  with  49  CFR 
397.67,  previously  set  forth  in  49  CFR 
397.9(a),  over  routes  that  avoid  heavily 
populated  areas,  places  where  crowds 


are  assembled,  tunnels,  narrow  streets, 
or  alleys.  The  routing  plan  requirements 
previously  set  forth  in  49  CFR  397.9(b) 
for  transporting  Class  1  explosives, 
divisions  1.1, 1.2, 1.3,  as  defined  in  49 
CFR  173.50  and  173.53,  have  also  been 
incorporated  into  the  same  section. 

The  Federal  regulations  for  highway 
routing  of  Class  7  (radioactive) 
materials,  49  CFR  397,  subpart  D, 
remain  unchanged  by  this  regulation. 

State  and  Indian  Tribe  Jurisdiction  Over 
Routing 

States  and  Indian  tribes  are  required 
to  comply  with  this  regulation  if  they 
impose  routing  designations  for  NRHM. 

If  a  political  subdivision  of  a  State 
wishes  to  impose  NRHM  routing 
designations,  the  State  is  required  to 
ensure  that  the  political  subdivision 
follows  these  regulations,  including 
coordination  with  and  approval  by  the 
routing  agency  designated  by  the 
Governor.  The  State  is  responsible  for 
all  NRHM  routing  designations  that 
local  jurisdictions  establish,  including 
resolving  any  disputes  between  local 
jurisdictions.  The  regulation  requires 
the  States  and  Indian  tribes  to  designate 
routing  agencies  who  will  be 
responsible  for  ensuring  that  all  NRHM 
routing  designations  are  made  in 
accordance,  and  substantively  comply, 
with  the  procedural  requirements  of  the 
Federal  standards. 

Procedures  for  States  and  Indian  Tribes 

1.  Federal  Standards 

This  regulation  establishes  standards 
which  closely  follow  the  specific 
requirements  of  49  U.S.C.  §  5112(b)  and 
include  procedures  for  States  and 
Indian  tribes  to  follow  if  they  impose 
routing  designations  for  NRHM 
transportation  by  motor  carriers.  The 
Federal  standards  provide  for 
enhancement  of  safety;  public 
participation;  consultation  with  other 
State,  local,  and  tribal  governments; 
through  routing;  reasonable  time  to 
reach  agreement  between  affected  States 
or  Indian  tribes;  not  unduly  burdening 
commerce;  timely  establishment  of  State 
and  Indian  tribe  routing;  reasonable 
routes  to  terminals;  State  responsibility 
for  local  compliance;  and  a  number  of 
“factors  to  consider.”  The  list  of  “factors 
to  consider”  which  States  (political 
subdivisions)  and  Indian  tribes  are 
required  to  use  in  regulating  routing  is 
contained  in  §  397.71  of  this  final  rule 
and  includes  the  factors  required  by  49 
U.S.C.  §5112(b)(l)(I)  and  additional 
factors  addressing  climatic  conditions, 
congestion,  and  accident  analysis.  In 
accordance  with  49  U.S.C.  §  5112(b)(2), 
the  FHWA  will  not  assign  any  specific 


weight  to  be  given  by  the  States  or 
Indian  tribes  in  considering  the  factors. 
Additionally,  in  analyzing  these  factors, 
the  States  or  Indian  tribes  shall  use  the 
most  current  version  of  “Guidelines  for 
Applying  Criteria  to  Designate  Routes 
for  Transporting  Hazardous  Materials” 
or  an  equivalent  routing  analysis. 

2.  Public  Information  and  Reporting 
Requirements 

Section  5112(c)  of  title  49,  United 
States  Code,  requires  the  Secretary,  in 
coordination  with  the  States,  to 
periodically  update  and  publish  a  list  of 
current  hazardous  materials  highway 
routing  designations.  Accordingly,  the 
FHWA  will  compile  and  publish 
annually  in  the  Federal  Register  a 
listing  of  all  hazardous  materials  routing 
designations.  The  FHWA  will  also 
maintain  a  list  of  all  current 
designations,  including  additions  and 
changes,  and  provide  this  information, 
upon  request,  to  interested  parties.  To 
comply  with  this  requirement,  the 
FHWA  is,  through  this  regulation, 
requiring  States  and  Indian  tribes  to 
initially  submit,  to  the  FHWA, 
information  on  all  the  existing  NRHM 
routing  designations  within  their 
boundaries.  After  the  initial  submission, 
any  new  or  changed  NRHM  routing 
designation  shall  be  submitted  to  the 
FHWA  60  days  after  the  routing 
designation  takes  effect. 

The  States  (political  subdivisions)  and 
Indian  tribes  are  required  to  use 
methods  such  as  maps,  listings,  road 
signs,  or  some  combination  of  these 
measures  as  may  be  needed  to 
adequately  inform  the  public  of  their 
NRHM  routing  designations. 

3.  Dispute  Resolution 

Disputes  involving  highway  routing 
agreements  between  political 
jurisdictions  within  a  State  are  to  be 
resolved  by  the  State’s  routing  agency. 
Unresolved  disputes  involving  through 
highway  routing  or  routing  designation 
agreements  between  States  or  Indian 
tribes  may  be  submitted  to  the 
Administrator  for  resolution.  Details  of 
the  dispute  shall  be  furnished  to  the 
Administrator  by  the  petitioner,  together 
with  a  description  of  what  was  done  to 
try  to  settle  it,  plus  a  recommendation 
of  the  actions  that  should  be  taken  by 
the  Administrator  to  resolve  the  dispute. 
The  FHWA  has  revised  §  397.75  of  this 
regulation  to  clearly  set  forth  the 
importance  of  public  safety  in  any 
routing  designation.  The  State  or  Indian 
tribe  filing  the  petition  for  dispute 
resolution  shall  be  responsible  for 
providing  a  comparative  risk  analysis 
for  the  proposed  routing  designation 
and  the  current  routing  condition.  Once 
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a  dispute  is  submitted  to  the 
Administrator,  no  court  action  may  be 
taken  for  one  year  or  imtil  after  a 
decision  by  the  Administrator, 
whichever  occurs  first. 

4.  Judicial  Review  of  Dispute  Decision 
A  party  to  a  dispute  who  is  adversely 

affected  by  a  dispute  resolution  decision 
of  the  Administrator  can  obtain  judicial 
review  of  the  decision  if  such  court 
action  is  filed  within  90  days  after  the 
Administrator’s  decision  b^omes  final. 

5.  Preemption  Determinations  and 
Waivers  of  Preemption 

On  September  24, 1992,  the  FHWA 
published  an  interim  final  rule  (57  FR 
44132)  amending  49  CFR  397  by  adding 
a  subpart  £  which  established 
procedures  applicable  to  preemption 
determinations  and  waivers  of 
preemption.  This  final  rule  amends 
subpart  E  to  make  these  procedures 
applicable  to  NRHM  routing 
designations  which  are  now  included  in 
subpart  C. 

Any  highway  routing  designation 
established,  maintained  or  enforced  by 
a  State,  a  political  subdivision  thereof, 
or  an  Indian  tribe  is  preempted  if; 

(1)  Compliance  with  both  the  highway 
routing  designation  and  any 
requirement  of  chapter  51  of  title  49, 
United  States  Code,  or  of  a  regulation 
prescribed  thereunder  is  not  possible; 

(2)  The  highway  routing  designation, 
as  applied  or  enforced  is  an  obstacle  to 
accomplishing  and  carrying  out  chapter 
51  of  title  49,  United  States  Code,  or  the 
regulations  prescribed  thereunder;  or 

(3)  A  State  or  Indian  tribe  establishes, 
maintains  or  enforces  any  routing 
designation  that  does  not  comply  with 
the  procedural  and  substantive 
requirements  of  the  Federal  standards 
set  forth  in  this  regulation. 

Any  person,  induding  a  State, 
political  subdivision  thereof,  or  Indian 
tribe,  affected  by  a  NRHM  routing 
designation  can  apply  to  the 
Administrator  for  a  determination  of 
whether  such  routing  designation  is 
preempted. 

A  State,  political  subdivision,  or 
Indian  tribe  may  apply  to  the 
Administrator  for  a  waiver  of 
preemption.  The  Administrator  is 
authorized  to  waive  preemption  of  a 
NRHM  routing  designation,  based  on  a 
determination  that  it  provides  equal  or 
better  protection  to  the  public  than 
these  regulations  would  provide,  and  it 
does  not  unreasonably  burden 
commerce. 

Technica]  Amendments 

Public  Law  103-272  (108  Stat  745), 
enacted  on  July  5, 1994,  codified  certain 


U.S.  transportation  laws  as  title  49, 
United  States  Code.  Like  other 
transportation  statutes,  the  Hazardous 
Materials  Transportation  Act  was 
repealed  and  its  contents  restated  in 
title  49.  This  final  rule  changes  the 
citations  contained  in  the  NPRM  to 
conform  to  the  provisions  of  the  new 
law.  * 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  document  was 
reviewed  under  E.0. 12866,  “Regulatory 
Planning  and  Review.”  The  FHWA  has 
determined  that  this  regulation  is  a 
significant  regulatory  action  within  the 
meaning  of  that  Order.  This  rulemaking 
is  considered  a  significant  regulation 
under  Department  of  Transportation 
regulatory  policies  and  procedures 
because  of  substantial  congressional  and 
public  interest.  This  interest  involves 
minimizing  risks  while  allowing 
reasonable  highway  routing  for  the 
transportation  of  NRHM.  The  regulation 
does  not  require  the  establishment  of 
NRHM  routing  designations  or  the  use 
of  Federal  preemption  determinations, 
waivers  of  preemption,  and  dispute 
resolution,  but  does  provide  standards 
and  procedures  which  are  required  to  be 
followed  if  these  actions  are  taken.  The 
FHWA  believes  that  for  those  States  or 
Indian  tribal  governments  which  choose 
to  adopt  routing  designations,  the 
benefits  from  implementing  these 
regulations,  such  as  NRHM  routing 
designation  continuity,  public 
participation,  uniform  standards,  and 
preemption  and  dispute  resolution 
procedures,  will  be  greater  than  the 
costs,  such  as  providing  the  required 
documentation,  coordination,  and 
analysis  which  allow  discretion  in  level 
of  detail.  The  FHWA  anticipates  that  the 
economic  impact  of  this  regulation  will 
be  minimal  based  upon  a  regulatory 
evaluation. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354;  5  U.S.C 
601-612),  the  FHWA  has  evaluated  the 
effects  of  this  regulation  on  small 
entities  such  as  Indian  tribes,  local 
governments,  and  small  businesses.  The 
HMTUSA  requires  the  Secretary  to 
adopt  standaMs  which  States  and 
Indian  tribes  must  follow  if  they 
establish,  maintain,  or  enforce  NRHM 
routing  designations  (specific  highway 
routes  over  which  NRHM  may  or  may 
not  be  transported  within  their 
jurisdictions,  limitations  or 
requirements  for  highway  routing).  The 


regulation  does  not  require  the  use  of 
NRHM  routing  designations  or  Federal 
preemption  determinations,  waivers  of 
preemption,  and  dispute  resolution,  but 
provides  standards  wd  procedures 
which  are  required  to  be  followed  if 
these  actions  are  chosen  to  be  used.  The 
discretionary  nature  of  the  actions 
allows  for  cost  saving  options  to  be  used 
in  balancing  the  needs  in  commerce  and 
the  risks  in  the  transportation  of  NRHM. 
To  date,  relatively  few  States  and  local 
jurisdictions  have  chosen  to  establish 
NRHM  routing  designations.  The  FHWA 
has  OHicluded  that  the  regulation  does 
not  substantially  affect  the  ability  of,  or 
cost  to,  local  jurisdictions  establishing 
needed  NRHM  routing  designations. 

The  preemption  and  dispute  resolution 
procedures  provide  all  entities  more 
effective  and  efficient  means  of 
resolving  routing  issues.  Based  on  this 
evaluation,  the  raWA  certifies  that  this 
regulation  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordemce  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  HMTUSA  requires  the 
Secretary  to  adopt  standards  which 
States  and  Indian  tribes  must  follow  if 
they  establish,  maintain,  or  enforce 
NRHM  routing  designations  (specific 
highway  routes  over  which  NRHM  may 
or  may  not  be  transported  within  their 
jurisdictions,  limitations  or 
requirements  for  highway  routing).  The 
regulation  recognizes  the  State  and 
Indian  tribal  role  in  the  designation  of 
highway  routes  for  NRHM  while  de¬ 
emphasizing  the  role  of  local 
governments.  The  regulation  provides 
for  discretion  by  the  States  and  Indian 
tribes  as  to  wh^er  they  impose  NRHM 
routing  designations.  Each  State  and 
Indian  tribe  is  free  to  establish  NRHM 
routing  designations  tailored  to  its  own 
needs  in  accordance  with  the  Federal 
standards,  using  the  DOT  “Guidelines 
for  Applying  Criteria  to  Designate 
Routes  for  Transporting  Hazardous 
Materials,”  or  an  equivalent  routing 
analysis  which  adequately  considers 
overall  risk  to  the  public.  States  and 
localities  have  a  better  understanding  of 
the  relative  safety  of  the  highways 
within  their  jurisdictions  than  does  the 
Federal  government. 

The  regulation  limits  the 
policymaking  discretion  of  the  States, 
their  political  subdivisions  and  Indian 
tribes.  The  regulation  is  necessary, 
however,  to  achieve  the  purposes  and 
implement  the  requirements  of  the 
HMTUSA.  Accordingly,  it  is  certified 
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that  this  action  has  been  analyzed  in 
accordance  with  the  principles,  criteria, 
and  requirements  contained  in 
Executive  Order  12612  and,  it  has  been 
determined  that  this  action  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  ^ety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

The  information  collection,  reporting, 
and  recordkeeping  provisions  in 
§  397.73  of  this  regulation  were 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  die 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  and  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  2125-0554. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  does  not  have  any  effect 
on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross-reference  this  action  with 
the  Unified  Agenda. 

List  of  Subiects  in  49  CFR  Part  397 

Hazardous  materials  transportation. 
Highways  and  roads.  Motor  carrier 
safety  permits. 

In  consideration  of  the  foregoing,  the 
Federal  Highway  Administration  is 
amending  title  49,  Code  of  Federal 
Regulations,  subtitle  B,  chapter  III,  part 
397,  by  adding  a  subpart  C,  and 
amending  subpart  E,  as  set  forth  below. 

Issued  on  October  4, 1994. 

Rodney  E.  Slater, 

Federal  High  way  Administrator. 

PART  397— TRANSPORTATION  OF 
HAZARDOUS  MATERIALS 

1.  The  authority  citation  for  part  397 
li  revised  to  read  as  follows; 

Authority:  49  U.S.C.  5101  et  seq.;  49  CFR 
1.48. 


§  397.9  [Removed  and  Reserved] 

2.  Section  397.9  is  removed  and 
reserved. 

3.  Part  397  is  amended  by  adding 
subpart  C  to  read  as  follows: 

SUBPART  C-ROUTING  OF  NON¬ 
RADIOACTIVE  HAZARDOUS  MATERIALS 

Sec. 

397.61  Purpose  and  scope. 

397.63  Applicability. 

397.65  Definitions. 

397.67  Motor  carrier  responsibility  for 
routing. 

397.69  Highway  routing  designations; 
preemption. 

397.71  Federal  standards. 

397.73  Public  information  and  reporting 
requirements. 

397.75  Dispute  resolution. 

397.77  Judicial  review  of  dispute  decision. 

§  397.61  Purpose  and  scope. 

This  subpart  contains  routing 
requirements  and  procedures  that  States 
and  Indian  tribes  are  required  to  follow 
if  they  establish,  maintain,  or  enforce 
routing  designations  over  which  a  non¬ 
radioactive  hazardous  material  (NRHM) 
in  a  quantity  which  requires  placarding 
may  or  may  not  be  transported  by  a 
motor  vehicle.  It  also  provides 
regulations  for  motor  carriers 
transporting  placarded  or  marked 
NRHM  and  procedures  for  dispute 
resolutions  regarding  NRHM  routing 
designations. 

§397.63  Applicability. 

The  provisions  of  this  subpart  apply 
to  any  State  or  Indian  tribe  that 
establishes,  maintains,  or  enforces  any 
routing  designations  over  which  NRHM 
may  or  may  not  be  transported  by  motor 
vehicle.  They  also  apply  to  any  motor 
carrier  that  transports  or  causes  to  be 
transported  placarded  or  marked  NRHM 
in  commerce. 

§397.65  Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

Administrator.  The  Federal  Highway 
Administrator,  who  is  the  chief 
executive  of  the  Federal  Highway 
Administration,  an  agency  within  the 
United  States  Department  of 
Transportation,  or  his/her  designate. 

Commerce.  Any  trade,  traffic,  or 
transportation  in  the  United  States 
which: 

(1)  is  between  a  place  under  the 
jurisdiction  of  a  State  or  Indian  tribe 
and  any  place  outside  of  such 
jurisdiction;  or 

(2)  is  solely  within  a  place  under  the 
jurisdiction  of  a  State  or  Indian  tribe  but 
which  afiects  trade,  traffic,  or 
transportation  described  in 
subparagraph  (a). 


FHWA.  The  Federal  Highway 
Administration,  an  agency  within  the 
Department  of  Transportation. 

Hazardous  material.  A  substance  or 
materied,  including  a  hazardous 
substance,  which  has  been  determined 
by  the  Secretary  of  Transportation  to  be 
capable  of  posing  an  unreasonable  risk 
to  health,  safety,  or  property  when 
transported  in  commerce,  and  which 
has  b^n  so  designated. 

Indian  tribe.  Has  the  same  meaning  as 
contained  in  §  4  of  the  Indian  Self- 
Determination  and  Education  Act,  25 
U.S.C.  450b. 

Motor  carrier.  A  for-hire  motor  carrier 
or  a  private  motor  carrier  of  property. 

The  term  includes  a  motor  carrier’s 
agents,  officers  and  representatives  as 
well  as  employees  responsible  for 
hiring,  supervising,  training,  assigning, 
or  dispatching  of  ^vers. 

Motor  vehicle.  Any  vehicle,  machine, 
tractor,  trailer,  or  semitrailer  propelled 
or  drawn  by  mechanical  power  and 
used  upon  the  highways  in  the 
transportation  of  passengers  or  property, 
or  any  combination  thereof. 

NRHM.  A  non-radioactive  hazardous 
material  transported  by  motor  vehicle  in 
types  and  quantities  which  require 
placarding,  pursuant  to  Table  1  or  2  of 
49  CFR  172.504. 

Political  subdivision.  A  municipality, 
public  agency  or  other  instrumentahty 
of  one  or  more  States,  or  a  public 
corporation,  board,  or  commission 
established  under  the  laws  of  one  or 
more  States. 

Radioactive  material.  Any  material 
having  a  specific  activity  greater  than 
0.002  microcuries  per  gram  (uCi/g),  as 
defined  in  49  CFR  173.403. 

Routing  agency.  The  State  highway 
agency  or  other  State  agency  designated 
by  the  Governor  of  that  State,  or  an 
agency  designated  by  an  Indian  tribe,  to 
supervise,  coordinate,  and  approve  the 
NRHM  routing  designations  for  that 
State  or  Indian  tribe. 

Routing  designations.  Any  regulation, 
limitation,  restriction,  curfew,  time  of 
travel  restriction,  lane  restriction, 
routing  ban,  port-of-entry  designation, 
or  route  wei^t  restriction,  applicable  to 
the  highway  transportation  of  NRHM 
over  a  specific  hi^way  route  or  portion 
of  a  route. 

Secretary.  The  Secretary  of 
Transportation. 

State.  A  State  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  American 
Samoa  or  Guam. 
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§  397.67  Motor  carrier  responsibility  for 
routing. 

(a)  A  motor  carrier  transporting 
NRHM  shall  comply  with  NRHM 
routing  designations  of  a  State  or  Indian 
tribe  pursuant  to  this  subpart. 

(b)  A  motor  carrier  carrying  hazardous 
materials  required  to  be  placarded  or 
marked  in  accordance  with  49  CFR 
177.823  and  not  subject  to  a  NRHM 
routii^  designations  pursuant  to  this 
subpart,  shall  operate  the  vehicle  over 
routes  which  do  not  go  through  or  near 
heavily  populated  areas,  places  where 
crowds  are  assembled,  tuimels,  narrow 
streets,  or  alleys,  except  where  the 
motor  carrier  determines  that: 

(1)  There  is  no  practicable  alternative; 

(2)  A  reasonable  deviation  is 
necessary  to  reach  terminals,  points  of 
loading  and  unloading,  facilities  for 
food,  fuel,  repairs,  rest,  or  a  safe  haven; 
or 

(3)  A  reasonable  deviation  is  required 
by  emergency  conditions,  such  as  a 
detour  that  has  been  established  by  a 
highway  authority,  or  a  situation  exists 
where  a  law  enforcement  official 
requires  the  driver  to  take  an  alternative 
route. 

(c)  Operating  convenience  is  not  a 
basis  for  determining  whether  it  is 
practicable  to  operate  a  motor  vehicle  in 
accordance  with  paragraph  (b)  of  this 
section. 

(d)  Before  a  motor  carrier  requires  or 
permits  a  motor  vehicle  containing 
explosives  in  Class  1,  Divisions  1.1, 1.2, 
1.3,  as  defined  in  49  CFR  173.50  and 
173.53  respectively,  to  be  operated,  the 
carrier  or  its  agent  shall  prepare  a 
written  route  plan  that  complies  with 
this  section  and  shall  furnish  a  copy  to 
the  driver.  However,  the  driver  may 
prepare  the  written  plan  as  agent  for  the 
motor  carrier  when  the  trip  begins  at  a 
location  other  than  the  carrier’s 
terminal. 

§  397.69  Highway  routing  designations; 
preemption. 

(a)  Any  State  or  Indian  tribe  that 
establishes  or  modifies  a  highway 
routing  designation  over  which  NRHM 
may  or  may  not  be  transported  on  or 
after  November  14, 1994,  and  maintains 
or  enforces  such  designation,  shall 
comply  with  the  highway  routing 
standards  set  forth  in  §  397.71  of  this 
subpart.  For  piuposes  of  this  subpail, 
any  highway  routing  designation 
affecting  the  highway  transportation  of 
NRHM,  made  by  a  political  subdivision 
of  a  State  is  considered  as  one  made  by 
that  State,  and  all  requirements  of  this 
subpart  apply. 

(b)  Except  as  provided  in  §§  397.75 
and  397.219,  a  NRHM  route  designation 
made  in  violation  of  paragraph  (a)  of 


this  section  is  preempted  pursuant  to 
section  105(b)(4)  of  the  Hazardous 
Materials  Transportation  Act  (49  U.S.C. 
app.  1804(b)(4)).  This  provision  shall 
b^ome  effective  after  November  14, 

1996. 

(c)  A  highway  routing  designation 
established  by  a  State,  political 
subdivision,  or  Indian  tribe  before 
November  14, 1994  is  subject  to 
preemption  in  accordance  with  the 
preemption  standards  in  paragraphs 

(a) (1)  and  (a)(2)  of  §  397.203  of  this 
subpart. 

(a)  A  State,  political  subdivision,  or 
Indian  tribe  may  petition  for  a  waiver  of 
preemption  in  accordance  with 
§  397.213  of  this  part. 

§397.71  Federal  standards. 

(a)  A  State  or  Indian  tribe  shall 
comply  with  the  Federal  standards 
under  paragraph  (b)  of  this  section  when 
establishing,  maintaining  or  enforcing 
specific  NRHM  routing  designations 
over  which  NRHM  may  or  may  not  be 
transported. 

(b)  The  Federal  standards  are  as 
follows: 

(1)  Enhancement  of  public  safety.  The 
State  or  Indian  tribe  shall  make  a 
finding,  supported  by  the  record  to  be 
developed  in  accordance  with 
paragraphs  (b)(2)(ii)  and  (b)(3)(iv)  of  this 
section,  that  any  NRHM  routing 
designation  enhances  public  safety  in 
the  areas  subject  to  its  jurisdiction  and 
in  other  areas  which  are  directly 
affected  by  such  highway  routing 
designation.  In  maldng  such  a  finding, 
the  State  or  Indian  tribe  shall  consider: 

(1)  The  factors  listed  in  paragraph 

(b) (9)  of  this  section;  and 

(ii)  The  DOT  “Guidelines  for 
Applying  Criteria  to  Designate  Routes 
for  Transporting  Hazardous  Materials,” 
DOT/RSPA/OHMT-89-02,  July  1989 ' 
or  its  most  current  version;  or  an 
equivalent  routing  analysis  which 
adequately  considers  overall  risk  to  the 
public. 

(2)  Public  participation.  Prior  to  the 
establishment  of  any  NRHM  routing 
designation,  the  State  or  Indian  tril^ 
shall  undertake  the  following  actions  to 
ensure  participation  by  the  public  in  the 
routing  process: 

(i)  The  State  or  Indian  tribe  shall 
provide  the  public  with  notice  of  any 
proposed  NRHM  routing  designation 
and  a  30'day  period  in  which  to 
comment.  At  any  time  during  this 
period  or  following  review  of  the 
comments  received,  the  State  or  Indian 


■  This  document  may  be  obtained  from  Safety 
Technology  and  Information  Management  Division, 
HHS-10,  Federal  Highway  Administration,  U.S. 
Department  of  Transportation,  400  7th  Street,  SW., 
Washington,  D.C.  20590-0001. 


tribe  shall  decide  whether  to  hold  a 
public  hearing  on  the  proposed  NRHM 
route  designation.  The  public  shall  be 
given  30  days  prior  notice  of  the  public 
hearing  which  shall  be  conducted  as 
descril^  in  paragraph  (b)(2)(ii)  of  this 
section.  Notice  for  both  the  comment 
period  and  the  public  hearing,  if  one  is 
held,  shall  be  given  by  publication  in  at 
least  two  newspapers  of  general 
circulation  in  the  afiected  area  or  areas 
and  shall  contain  a  complete 
description  of  the  proposed  routing 
designation,  together  with  the  date, 
time,  and  location  of  any  public 
hearings.  Notice  for  both  the  comment 
period  and  any  public  hearing  may  also 
be  published  in  the  official  register  of 
the  State. 

(ii)  If  it  is  determined  that  a  public 
hearing  is  necessary,  the  State  or  Indian 
tribe  shall  hold  at  least  one  public 
hearing  on  the  record  during  which  the 
public  will  be  afforded  the  opportunity 
to  present  their  views  and  any 
information  or  data  related  to  the 
proposed  NRHM  routing  designation. 
The  State  shall  make  available  to  the 
public,  upon  payment  of  prescribed 
costs,  copies  of  the  transcript  of  the 
hearing,  which  shall  include  all  exhibits 
and  documents  presented  during  the 
hearing  or  submitted  for  the  record. 

(3)  Consultation  with  others.  Prior  to 
the  establishment  of  any  NRHM  routing 
designation,  the  State  or  Indian  tribe 
shall  provide  notice  to,  and  consult 
with,  officials  of  affected  political 
subdivisions.  States  and  Indian  tribes, 
and  any  other  affected  parties.  Such 
actions  shall  include  the  following: 

(i)  At  least  60  days  prior  to 
establishing  a  routing  designation,  the 
State  or  Indian  tribe  shall  provide 
notice,  in  writing,  of  the  proposed 
routing  designation  to  officials 
responsible  for  highway  routing  in  all 
other  affected  States  or  Indian  tribes.  A 
copy  of  this  notice  may  also  be  sent  to 
all  affected  political  subdivisions.  This 
notice  shall  request  approval,  in  writing, 
by  those  States  or  Indian  tribes,  of  the 
proposed  routing  designations.  If  no 
response  is  received  within  60  days 
from  the  day  of  receipt  of  the 
notification  of  the  proposed  routing 
designation,  the  routing  designation 
shall  be  considered  approved  by  the 
affected  State  or  Indian  tribe. 

(ii)  The  manner  in  which  consultation 
under  this  paragraph  is  conducted  is  left 
to  the  discretion  of  the  State  or  Indian 
tribe. 

(iii)  The  State  or  Indian  tribe  shall 
attempt  to  resolve  any  concern  or 
disagreement  expres^  by  any 
consulted  official  related  to  the 
proposed  routing  designation. 
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(iv)  The  State  or  Indian  tribe  shall 
keep  a  record  of  the  names  and 
addresses  of  the  officials  notified 
pmrsuant  to  this  section  and  of  any 
consultation  or  meeting  conducted  with 
these  officials  or  their  representatives. 
Such  record  shall  describe  any  concern 
or  disagreement  expressed  by  the 
officials  and  any  action  undertaken  to 
resolve  such  disagreement  or  address 
any  concern. 

(4)  Through  routing.  In  establishing 
any  NRHM  routing  designation,  the 
State  or  Indian  tribe  shall  ensure 
through  highway  routing  for  the 
transportation  of  NRHM  between 
adjacent  areas.  The  term  “through 
hi^way  routing*’  as  used  in  this 
paragraph  means  that  the  routing 
designation  must  ensmre  continuity  of 
movement  so  as  to  not  impede  or 
unnecessarily  delay  the  transportation 
of  NRHIvl.  The  State  or  Indian  tribe  shall 
utilize  the  procedures  established  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section  in  meeting  these  requirements. 

In  addition,  the  State  or  Indian  tribe 
shall  make  a  finding,  supported  by  a 
risk  analysis  conducted  in  accordance 
w'ith  paragraph  (b)(1)  of  this  section, 
that  the  routing  designation  enhances 
public  safety.  If  the  risk  analysis 
shows — 

(i)  That  the  current  routing  presents  at 
least  50  percent  more  risk  to  the  public 
than  the  deviation  under  the  proposed 
routing  designation,  then  the  proposed 
routing  designation  may  go  into  effect. 

(ii)  That  the  current  routing  presents 
a  greater  risk  but  less  than  50  percent 
more  risk  to  the  public  than  the 
deviation  under  the  proposed  routing 
restriction,  then  the  proposed  routing 
restriction  made  by  a  State  or  Indian 
tribe  shall  only  go  into  efiect  if  it  does 
not  force  a  deviation  of  more  than  25 
miles  or  result  in  an  increase  of  more 
than  25  percent  of  that  part  of  a  trip 
affected  by  the  deviation,  whichever  is 
shorter,  from  the  most  direct  route 
through  a  jurisdiction  as  compared  to 
the  intended  deviation. 

(iii)  That  the  current  route  has  the 
same  or  less  risk  to  the  public  than  the 
deviation  resulting  horn  the  proposed 
routing  designation,  then  the  routing 
designation  shall  not  be  allowed. 

(5)  Agreement  of  other  States;  burden 
on  commerce.  Any  NRHM  routing 
designation  which  affects  another  State 
or  Indian  tribe  shall  be  established, 
maintained,  or  enforced  only  if: 

(i)  It  does  not  unreasonably  biuden 
commerce,  and 

(ii)  It  is  agreed  to  by  the  affected  State 
or  Indian  tribe  within  60  days  of  receipt 
of  the  notice  sent  pursuant  to  paragraph 
(b)(3)(i)  of  this  section,  or  it  is  approved 


by  the  Administrator  pursuant  to 
§397.75. 

(6)  Timeliness.  The  establishment  of  a 
NRHM  routing  designation  by  any  State 
or  Indian  tribe  shall  be  completed 
within  18  months  of  the  notice  given  in 
either  paragraph  (b)(2)  or  (b)(3)  of  this 
section,  whichever  occurs  first. 

(7)  Reasonable  routes  to  terminals  and 
other  facilities.  In  establishing  or 
providing  for  reasonable  access  to  and 
from  designated  routes,  the  State  or 
Indian  tribe  shall  use  the  shortest 
practicable  route  considering  the  factors 
listed  in  paragraph  (b)(9)  of  this  section. 
In  establishing  any  NRI^  routing 
designation,  the  State  or  Indian  tribe 
shall  provide  reasonable  access  for 
motor  vehicles  transporting  NRHM  to 
reach: 

(i)  Terminals, 

(ii)  Points  of  loading,  unloading, 
pickup  and  delivery,  and 

(iii)  Facilities  for  food,  fuel,  repairs, 
rest,  and  safe  havens. 

(8)  Responsibility  for  local 
compliance.  The  States  shall  be 
responsible  for  ensuring  that  all  of  their 
political  subdivisions  comply  writh  the 
provisions  of  this  subpart.  The  States 
shall  be  responsible  for  resolving  all 
disputes  between  such  political 
subdivisions  within  their  jurisdictions. 

If  a  State  or  any  political  subdivision 
thereof,  or  an  Indian  tribe  chooses  to 
establish,  maintain,  or  enforce  any 
NRHM  routing  designation,  the 
Governor,  or  Indian  tribe,  shall 
designate  a  routing  agency  for  the  State 
or  Indian  tribe,  respectively.  The  routing 
agency  shall  ensure  that  all  NRHM 
routing  designations  within  its 
jurisdiction  comply  with  the  Federal 
standards  in  this  section.  The  State  or 
Indian  tribe  shall  comply  with  the 
public  information  and  reporting 
requirements  contained  in  §  397.73. 

(9)  Factors  to  consider.  In  establishing 
any  NRHM  routing  designation,  the 
State  or  Indian  tribe  shall  consider  the 
following  factors: 

(i)  Population  density.  The  population 
potentially  exposed  to  a  NRHM  release 
shall  be  estimated  from  the  density  of 
the  residents,  employees,  motorists,  and 
other  persons  in  the  area,  using  United 
States  census  tract  maps  or  other 
reasonable  means  for  determining  the 
population  within  a  potential  impact 
zone  along  a  designated  highway  route. 
The  impact  zone  is  the  potential  range 
of  effects  in  the  event  of  a  release. 
Special  populations  such  as  schools, 
hospitals,  prisons,  and  senior  citizen 
homes  shall,  among  other  things,  be 
considered  when  determining  the 
potential  risk  to  the  populations  along  a 
highway  routing.  Consideration  shall  be 
given  to  the  amount  of  time  during 


which  an  area  will  experience  a  heavy 
population  density. 

(ii)  Type  of  highway.  The 
characteristics  of  each  alternative 
NRHM  highway  routing  designation 
shall  be  compared.  Veldcle  weight  and 
size  limits,  imderpass  and  bridge 
clearances,  roadway  geometries,  number 
of  lanes,  degree  of  access  control,  and 
median  and  shoulder  structures  are 
examples  of  characteristics  which  a 
State  or  Indian  tribe  shall  consider. 

(iii)  Types  and  quantities  of  NRHM. 

An  examination  shall  be  made  of  the 
type  and  quantity  of  NRHM  normally 
transported  along  highway  routes  which 
are  included  in  a  proposed  NRHM 
routing  designation,  and  consideration 
shall  be  given  to  the  relative  impact 
zone  and  risks  of  each  type  and 
quantity. 

(iv)  Emergency  response  capabilities. 
In  consultation  with  the  proper  fire,  law 
enforcement,  and  highway  safety 
agencies,  consideration  shall  be  given  to 
the  emergency  response  capabilities 
which  may  be  needed  as  a  result  of  a 
NRHM  routing  designation.  The 
analysis  of  the  emergency  response 
capabilities  shall  be  based  upon  the 
proximity  of  the  emergency  response 
facilities  and  their  capabilities  to 
contain  and  suppress  NRHM  releases 
within  the  impact  zones. 

(v)  Results  of  consultation  with 
affected  persons.  Consideration  shall  be 
given  to  the  comments  and  concerm;  of 
all  affected  persons  and  entities 
provided  during  public  hearings  and 
consultations  conducted  in  accordance 
with  this  section. 

(vi)  Exposure  and  other  risk  factors. 
States  and  Indian  tribes  shall  define  the 
exposure  and  risk  factors  associated 
with  any  NRHM  routing  designations. 
The  distance  to  sensitive  areas  shall  be 
considered.  Sensitive  areas  include,  but 
eue  not  limited  to,  homes  and 
commercial  buildings;  special 
populations  in  hospitals,  schools, 
handicapped  facilities,  prisons  and 
stadiums;  water  sources  such  as  streams 
and  lakes;  and  natural  areas  such  as 
parks,  wetlands,  and  wildlife  reserves. 

(vii)  Terrain  considerations. 
Topography  along  and  adjacent  to  the 
proposed  NRHM  routing  designation 
that  may  affect  the  potential  severity  of 
an  accident,  the  dispersion  of  the 
NRHM  upon  release  and  the  control  and 
clean  up  of  NRHM  if  released  shall  be 
considered. 

(viii)  Continuity  of  routes.  Adjacent 
jurisdictions  shall  be  consulted  to 
ensure  routing  continuity  for  NRHM 
across  common  borders.  Deviations 
from  the  most  direct  route  shall  be 
minimized. 
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(ix)  Alternative  routes.  Consideration 
shall  be  given  to  the  alternative  routes 
to,  or  resulting  from,  any  NRHM  route 
designation.  Alternative  routes  shall  be 
examined,  reviewed,  or  evaluated  to  the 
extent  necessary  to  demonstrate  that  the 
most  probable  alternative  routing 
resulting  from  a  routing  designation  is 
safer  than  the  current  routing. 

(x)  Effects  on  commerce.  Any  NRHM 
routing  designation  made  in  accordance 
with  this  subpart  shall  not  create  an 
unreasonable  burden  upon  interstate  or 
intrastate  commerce. 

(xi)  Delays  in  transportation.  No 
NRHM  routing  designations  may  create 
unnecessary  delays  in  the  transportation 
of  NRHM. 

(xii)  Climatic  conditions.  Weather 
conditions  unique  to  a  highway  route 
such  as  snow,  wind,  ice,  fog,  or  other 
climatic  conditions  that  could  affect  the 
safety  of  a  route,  the  dispersion  of  the 
NRHM  upon  release,  or  increase  the 
difficulty  of  controlling  it  and  cleaning 
it  up  shall  be  given  appropriate 
consideration. 

(xiii)  Congestion  and  accident  history. 
Traffic  conditions  unique  to  a  highway 
routing  such  as:  traffic  congestion; 
accident  experience  with  motor 
vehicles,  traffic  considerations  that 
could  affect  the  potential  for  an 
accident,  exposure  of  the  public  to  any 
release,  ability  to  perform  emergency 
response  operations,  or  the  temporary 
closing  of  a  highway  for  cleaning  up  any 
release  shall  be  given  appropriate 
consideration. 

§  397.73  Public  information  and  reporting 
requirements. 

(a)  Public  information.  Information  on 
NRHM  routing  designations  must  be 
made  available  by  the  States  and  Indian 
tribes  to  the  public  in  the  form  of  maps, 
lists,  road  signs  or  some  combination 
thereof.  If  road  signs  are  used,  those 
signs  and  their  placements  must  comply 
with  the  provisions  of  the  Manual  on 
Uniform  Traffic  Control  Devices,^ 
published  by  the  FHWA,  particularly 
the  Hazardous  Cargo  signs  identified  as 
R14-2  and  R14-3  shown  in  Section  2B- 
43  of  that  Manual. 

(b)  Reporting  and  publishing 
requirements.  Each  State  or  Indian  tribe, 
through  its  routing  agency,  shall  provide 
information  identifying  all  NRHM 
routing  designations  which  exist  within 
their  jurisdictions  on  November  14, 

1994  to  the  FHWA.  HHS-30.  400  7th 
St..  SW.,  Washington,  D.C.  20590-0001 


2  This  publication  may  be  purchased  from  the 
Superintendent  of  Documents.  U.S.  Government 
Printing  Office  (GPO),  Washington,  D.C.  20402  and 
has  Stock  No.  050-001-61001-6.  It  is  available  for 
inspection  and  copying  as  prescribed  in  49  CFR 
part  7,  appendix  D.  See  23  CFR  655,  subpart  F. 


by  March  13,1995.  The  State  or  Indian 
tribe  shall  include  descriptions  of  these 
routing  designations,  along  with  the 
dates  ffiey  were  established.  This 
information  may  also  be  published  in 
each  State’s  official  register  of  State 
regulations.  Information  on  any 
subsequent  changes  or  new  NRHM 
routing  designations  shall  be  furnished 
within  60  days  after  establishment  to 
the  FHWA,  This  information  will  be 
available  from  the  FHWA,  consolidated 
by  the  FHWA,  and  published  annually 
in  whole  or  as  updates  in  the  Federal 
Register.  Each  State  may  also  publish 
this  information  in  its  official  register  of 
State  regulations. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2125-0554) 

§  397.75  Dispute  resolution. 

(a)  Petition.  One  or  more  States  or 
.  Indian  tribes  may  petition  the 

Administrator  to  resolve  a  dispute 
relating  to  an  agreement  on  a  proposed 
NRHM  routing  designation.  In  resolving 
a  dispute  under  these  provisions,  the 
Administrator  will  provide  the  greatest 
level  of  safety  possible  without 
unreasonably  burdening  commerce,  and 
ensure  compliance  with  the  Federal 
standards  established  at  §  397,71  of  this 
subpart. 

(b)  Filing.  Each  petition  for  dispute 
resolution  filed  under  this  section  must: 

(1)  Be  submitted  to  the  Administrator, 
Federal  Highway  Administration,  U.S, 
Department  of  Transportation,  400  7th 
Street,  SW,,  Washin^on,  DC  20590- 
0001.  Attention:  HCC-10  Docket  Room, 
Hazardous  Materials  Routing  Dispute 
Resolution  Docket. 

(2)  Identify  the  State  or  Indian  tribe 
filing  the  petition  and  any  other  State, 
political  subdivision,  or  Indian  tribe 
whose  NRHM  routing  designation  is  the 
subject  of  the  dispute. 

(3)  Contain  a  certification  that  the 
petitioner  has  complied  with  the 
notification  requirements  of  paragraph 

(c)  of  this  section,  and  include  a  list  of 
the  names  and  addresses  of  each  State, 
political  subdivision,  or  Indian  tribe 
official  who  was  notified  of  the  filing  of 
the  petition. 

(4)  Clearly  set  forth  the  dispute  for 
which  resolution  is  sought,  including  a 
complete  description  of  any  disputed 
NRHM  routing  designation  and  an 
explanation  of  how  the  disputed  routing 
designation  afreets  the  petitioner  or  how 
it  impedes  through  highway  routing.  If 
the  routing  designation  being  disputed 
results  in  alternative  routing,  then  a 
comparative  risk  analysis  for  the 
designated  route  and  the  resulting 
alternative  routing  shall  be  provided. 


(5)  Describe  any  actions  taken  by  the 
State  or  Indian  tribe  to  resolve  the 
dispute. 

(6)  Explain  the  reasons  why  the 
petitioner  believes  that  the 
Administrator  should  intervene  in 
resolving  the  dispute. 

(7)  Describe  any  proposed  actions  that 
the  Administrator  should  take  to  resolve 
the  dispute  and  how  these  actions 
would  provide  the  greatest  level  of 
highway  safety  without  unreasonably 
burdening  commerce  and  would  ensure 
compliance  with  the  Federal  standards 
established  in  this  subpart. 

(c)  Notice. 

(1)  Any  State  or  Indian  tribe  that  files 
a  petition  for  dispute  resolution  under 
this  subpart  shall  mail  a  copy  of  the 
petition  to  any  afrected  State,  pAlitical 
subdivision,  or  Indian  tribe, 
accompanied  by  a  statement  that  the 
State,  political  subdivision,  or  Indian 
tribe  may  submit  comments  regarding 
the  petition  to  the  Administrator  within 
45  days. 

(2)  By  serving  notice  on  any  other 
State,  political  subdivision,  or  Indian 
tribe  determined  by  the  Administrator 
to  be  possibly  affected  by  the  issues  in 
dispute  or  the  resolution  sought,  or  by 
publication  in  the  Federal  Register,  the 
Administrator  may  afford  those  persons 
an  opportunity  to  file  written  comments 
on  the  petition. 

(3)  Any  affected  State,  political 
subdivision,  or  Indian  tribe  submitting 
written  comments  to  the  Administrator 
with  respect  to  a  petition  filed  under 
this  section  shall  send  a  copy  of  the 
comments  to  the  petitioner  and  certify 
to  the  Administrator  as  to  having 
complied  with  this  requirement.  The 
Administrator  may  notify  other  persons 
participating  in  the  proceeding  of  the 
comments  and  provide  an  opportunity 
for  those  other  persons  to  respond. 

(d)  Court  actions.  After  a  petition  for 
dispute  resolution  is  filed  in  accordance 
with  this  section,  no  court  action  may 
be  brought  with  respect  to  the  subject 
matter  of  such  dispute  until  a  final 
decision  has  been  issued  by  the 
Administrator  or  until  the  last  day  of  the 
one-year  period  beginning  on  the  day 
the  Administrator  receives  the  petition, 
whichever  occurs  first. 

(e)  Hearings;  alternative  dispute 
resolution.  Upon  receipt  of  a  petition 
filed  pursuant  to  paragraph  (a)  of  this 
section,  the  Administrator  may  schedule 
a  hearing  to  attempt  to  resolve  the 
dispute  and.  if  a  hearing  is  scheduled, 
will  notify  all  parties  to  the  dispute  of 
the  date,  time,  and  place  of  the  hearing. 
During  the  hearing  the  parties  may  offer 
any  information  pertinent  to  the 
resolution  of  the  dispute.  If  an 
agreement  is  reached,  it  may  be 
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stipulated  by  the  parties,  in  writing, 
and.  if  the  Administrator  agrees,  made 
part  of  the  decision  in  paragraph  (f)  of 
this  section.  If  no  agreement  is  reached, 
the  Administrator  may  take  the  matter 
under  consideration  and  announce  his 
or  her  decision  in  accordance  with 
paragraph  (f)  of  this  section.  Nothing  in 
this  section  shall  be  construed  as 
prohibiting  the  parties  hem  settling  the 
dispute  or  seeking  other  methods  of 
alternative  dispute  resolution  prior  to 
the  final  decision  by  the  Administrator. 

(f)  Decision.  The  Administrator  will 
issue  a  decision  based  on  the  petition, 
the  written  comments  submitted  by  the 
parties,  the  record  of  the  hearing,  and 
any  other  information  in  the  record.  The 
decision  will  include  a  written 
statement  setting  forth  the  relevant  facts 
and  the  legal  basis  for  the  decision. 

(g)  Record.  The  Administrator  will 
serve  a  copy  of  the  decision  upon  the 
petitioner  and  any  other  party  who 
participated  in  the  proceedings.  A  copy 
of  each  decision  will  be  placed  on  file 
in  the  public  docket.  The  Administrator 
may  publish  the  decision  or  notice  of 
the  decision  in  the  Federal  Register. 

§  397.77  Judicial  review  of  dispute 
decision. 

Any  State  or  Indian  tribe  adversely 
affected  by  the  Administrator’s  decision 
under  §  397.75  of  this  subpart  may  seek 
review  by  the  appropriate  district  court 
of  the  United  States  under  such 
proceeding  only  by  filing  a  petition  with 
such  court  within  90  days  after  such 
decision  becomes  final. 

4.  In  §  397.201,  paragraph  (a)  is 
revised  and  paragraph  (c)  is  amended  by 
revising  the  definitions  for  “Act”, 
“Administrator”,  “routing  agency”  and 


“routing  designation”  and  by  adding 
new  definitions  for  “hazardous 
material”  and  “Indian  tribe”  to  read  as 
follows: 

§  397.201  Purpose  and  scope  of  the 
procedures. 

(a)  This  subpart  prescribes  procedures 
by  which: 

(1)  Any  person,  including  a  State, 
political  subdivision  thereof,  or  Indian 
tribe,  directly  affected  by  any  highway 
routing  designation  for  hazardous 
materials  may  apply  to  the 
Administrator  for  a  determination  as  to 
whether  that  highway  routing 
designation  is  preempted  under  49 
U.S.C.  §  5125,  or  §  397.69  or  §  397.203  of 
this  part;  and 

(2)  A  State,  political  subdivision 
thereof,  or  Indian  tribe  may  apply  to  the 
Administrator  for  a  waiver  of 
preemption  with  respect  to  any  highway 
routing  designation  ^at  the  State, 
political  subdivision  thereof,  or  Indian 
tribe  acknowledges  to  be  preempted  by 
49  U.S.C.  §  5125,  or  §  397.69  or 

§  397.203  of  this  part,  or  that  has  been 
determined  by  a  court  of  competent 
jurisdiction  to  be  so  preempted. 
***** 

(c)  For  purposes  of  this  subpart: 

Act  means  49  U.S.C.  §  5101  et  seq., 
formerly  known  as  the  Hazardous 
Materials  Transportation  Act. 

Administrator  means  the  Federal 
Highway  Administrator,  who  is  the 
chief  executive  of  the  Federal  Highway 
Administration,  an  agency  of  the  United 
States  Department  of  Transportation,  or 
his/her  designate. 

Hazardous  material  means  a 
substance  or  material,  including  a 
hazardous  substance,  which  has  been 


determined  by  the  Secretary  of 
Transportation  to  be  capable  of  posing 
an  unreasonable  risk  to  health,  safety,  or 
property,  when  transported  in 
commerce,  and  which  has  been  so 
designated. 

Indian  tribe  has  the  same  meaning  as 
contained  in  §  4  of  the  Indian  Self- 
Determination  and  Education  Act,  25 
U.S.C.  450b. 

***** 

Routing  agency  means  the  State 
highway  agency  or  other  State  agency 
designated  by  the  Governor  of  a  State, 
or  an  agency  designated  by  an  Indian 
tribe,  to  supervise,  coordinate,  arid 
approve  the  highway  routing 
designations  for  that  State  or  Indian 
tribe.  Any  highway  routing  designation 
made  by  a  political  subdivision  of  a 
State  shall  be  considered  a  designation 
made  by  that  State. 

Routing  designation  includes  any 
regulation,  limitation,  restriction, 
curfew,  time  of  travel  restriction,  lane 
restriction,  routing  ban,  port-of-entry 
designation,  or  route  weight  restriction 
applicable  to  the  highway  transportation 
of  hazardous  materials  over  a  specific 
highway  route  or  portion  of  a  route. 
***** 

5.  In  §  397.203,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§397.203  Standards  for  determining 
preemption. 

(a)  *  *  * 

(3)  The  highway  routing  designation 
is  preempted  pursuant  to  §  397.69(b)  of 
this  part. 

[FR  Doc.  94-25159  Filed  10-11-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
pocket  No.  27782] 

Proposed  Policy  Regarding  Airport 
Rates  and  Charges 

agency:  Department  of  Transportation 
(DOT),  Federal  Aviation  Administration 
(FAA). 

ACTION:  Supplemental  notice  of 
proposed  policy,  extension  of  comment 
period. 

SUMMARY:  This  document  announces 
modifications  to  a  recent  Notice  of 
Proposed  Policy  Regarding  Airport 
Rates  and  Charges.  The  modifications 
are  intended  to  reflect  statutory 
provisions  governing  airport  rates  and 
charges  included  in  the  Federal 
Aviation  Administration  Authorization 
Act  of  1994,  Public  Law  103-305 
(August  23, 1994).  The  DOT/FAA 
previously  extended  the  comment 
period  on  the  notice  until  October  15, 
1994.  The  comment  period  is  being 
extended  until  14  days  after  publication 
of  this  supplemental  notice  in  the 
Federal  Register. 

OATES:  Comments  must  be  received  by 
October  26, 1994. 

ADDRESSES:  Comments  should  be 
mailed,  in  quadruplicate,  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
10),  Docket  No.  27782,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591.  All  comments 
mu.st  be  marked:  ‘‘Docket  No.  27782.” 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  ‘‘Comments  to 
Docket  No.  27782.”  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter. 

Comments  on  this  Notice  may  be 
examined  in  room  91 5G  on  weekdays, 
except  on  Federal  holidays,  between 
8:30  a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Rodgers,  Director,  Office  of  Aviation 
Policy,  Plans  and  Management  Analysis, 
Federal  Aviation  Administration,  800 
Independence  Ave.  SW.,  Washington, 
DC  20591,  telephone  (202)  267-3274; 
Mr.  Barry  Molar.  Manager,  Airports  Law 
Branch,  Office  of  the  Chief  Counsel, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW,, 
Washington,  DC  20591,  telephone  (202) 
267-3473. 

SUPPLEMENTARY  INFORMATION:  On  June  9, 
1994,  the  Office  of  the  S^retary  of 
Transportation  (OST)  and  the  FAA 


issued  two  related  notices  on  the  subject 
of  Federal  policy  on  airport  rates  and 
charges.  A  notice  of  proposed  policy 
entitled  ‘‘Proposed  Policy  Regarding 
Airport  Rates  and  Charges,”  listed  and 
explained  the  principles  that  the  OST 
and  the  FAA  believes  define  Federal 
pohcy  on  the  rates  and  fees  that  an 
airport  proprietor  can  charge  to 
aeronautical  users  of  the  airport.  Docket 
No.  27782  (59  FR  29874,  June  9. 1994). 
Notice  94-18,  a  notice  of  proposed 
rulemaking  entitled  ‘‘Rules  of  Practice 
for  Federally  Assisted  Airports,” 
proposed  detailed  procedures  for  the 
filing,  investigation,  and  adjudication  of 
complaints  against  airports  for  alleged 
violation  of  Federal  requirements 
involving  rates  and  charges  and  other 
airport-related  requirements  (59  FR 
29880,  June  9, 1994). 

The  FAA  Authorization  Act  of  1994, 
Public  Law  103-305  (1994 
Authorization  Act)  was  signed  into  law 
on  August  23, 1994.  The  1994 
Authorization  Act  includes  provisions 
that  specifically  address  airport  rates 
and  charges.  This  supplemental  notice 
is  intended  to  assure  that  the  proposed 
policy  statement  reflects  relevant 
provisions  of  the  1994  Authorization 
Act. 

Summary  of  Proposed  Policy  Statement 

The  proposed  policy  statement 
includes  five  principles  with  supporting 
guidance  for  each.  In  brief,  the  first 
principle  would  establish  the  continued 
reliance  on  direct  local  negotiation 
between  airports  and  aeronautical  users. 
DOT/FAA  would  be  available  to  resolve 
the  issues  raised  in  a  dispute  when  the 
airport  and  aeronautical  users  are 
unable  to  resolve  disputes  directly. 

The  second  principle  would  restate 
the  legal  requirement  that  rates,  fees  and 
charges  to  aeronautical  users  must  be 
fair  and  reasonable,  with  more  detailed 
guidance  on  the  practices  and 
restrictions  that  define  ‘‘fair  and 
reasonable.”  Among  other  things,  the 
DOT/FAA  proposed  to  provide  airport 
proprietors  with  some  flexibility  to 
deviate  firom  the  proposed  policy 
guidance  based  on  agreement  with 
aeronautical  users.  In  addition,  the 
proposed  policy  statement  would 
recognize  the  legitimacy  of  either  the 
compensatory  or  residual  pricing 
approach  and  of  combinations  of  both. 
EIOT/FAA  did  not  propose  to  establish 
standards  for  rates  and  charges  for 
nonaeronautioal  users  (nonaeronautical 
rates  and  charges)  nor  to  limit  the 
amount  of  revenues  generated  by 
nonaeronautical  rates  and  charges. 

The  third  principle  would  restate  the 
legal  prohibition  on  unjustly 
discriminatory  rates  and  charges. 


The  fourth  principle  would  restate  the 
legal  obligation  of  the  airport  sponsor  to 
maintain  a  fee  and  rental  structure  that 
makes  the  airport  as  self-sustaining  as 
possible.  Supplemental  guidance 
encouraged  the  sponsor  of  an  airport 
that  is  not  currently  self-sustaining  to 
establish  long-term  goal  and  targets  to 
make  the  airport  financially  self- 
sustaining. 

The  fifth  principle  would  restate  legal 
requirements  for  the  application  and  use 
of  airport  revenues.  Supplemental 
guidance  would  advise  that  airport 
revenue  generated  by  nonaeronautical 
sources  is  subject  to  the  same  statutory 
requirements  governing  use  as 
aeronautical  revenue.  In  addition, 
supplemental  guidance  would  provide 
that  progressive  accumulation  of 
substantial  amounts, of  airport  revenues 
may  warrant  an  FAA  inquiry  into  the 
airport  proprietor’s  application  of 
revenues  to  the  local  airport  system. 

Summary  of  Applicable  1994 
Authorization  Act  Provisions 

Section  110  of  the  1994  Authorization 
Act  amends  the  statement  of  policy  for 
airport  improvement,  49  U.S.C.  47101, 
by  adding  statements  ‘‘that  airport  fees, 
rates,  and  charges  must  be  reasonable” 
and  that  ‘‘in  establishing  new  fees,  rates, 
and  charges,  and  generating  revenues 
from  all  sources,  airport  owners  and 
operators  should  not  seek  to  create 
revenue  surpluses  that  exceed  the 
amounts  to  be  used  for  airport  system 
purposes  and  for  other  purposes  for 
which  airport  revenues  may  be  spent 
under  section  47107(b)(1)  of  this  title, 
including  reasonable  reserves  and  other 
funds  to  facilitate  financing  and  cover 
contingencies.” 

Section  113  of  the  1994  Authorization 
Act  adds  a  new  section  47129  titled 
“Resolution  of  airport-air  carrier 
disputes  concerning  airport  fees.” 
Section  47129  authorizes  the  Secretary 
of  Transportation  (Secretary)  to  issue  a 
determination  on  the  reasonableness  of 
an  airport  rate  or  fee  imposed  on  an  air 
carrier  if  the  airport  owner  requests  a 
determination  or  if  a  complaint  is  filed 
by  an  affected  air  carrier.  Section  47129 
further  provides  that  a  fee  may  be 
calculated  pursuant  to  either  a 
compensatory  or  residual  fee 
methodology  or  any  combination 
thereof,  and  section  47129  specifically 
prohibits  the  Secretary  from  setting  the 
level  of  the  fee.  Section  47129  further 
directs  the  Secretary  to  issue  within  90 
days  after  enactment  final  regulations  or 
policy  statements  establishing  (1) 
administrative  procedures  for 
processing  cases  under  section  47129 
and  (2)  standards  or  guidelines  to  be 
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used  in  determining  the  reasonableness 
of  a  fee. 

Section  IIZ  of  the  Authorization  Act 
strengthens  existing  requirements  for 
the  use  of  airport  revenues  by  grant- 
obligated  airport  sponsors.  Section  112 
of  the  Authorization  Act  amends  49 
U.S.C.  47107  by  adding  a  new 
subsection  "(1).”  Among  other  things, 
subsection  (I)  directs  the  Secretary  to 
establish  within  90  days  after  enactment 
policies  and  procedures  to  assure 
prompt  and  effective  enforcement  of 
subsections  (aMl3)  and  fb)  of  section 
47107. 

Subsection  47107(a)(13)  in  turn 
requires  an  airport  sponsor  to  give 
written  assurances  that  it  will  maintain 
a  schedule  of  charges  at  the  airport  that 
will  make  the  airport  as  self-sustaining 
as  possible  under  the  circumstances 
existing  at  the  airport.  Subsection 
47107(b)  requires  the  airport  sponsOT  to 
give  written  assurances  that  revenue 
generated  by  the  airport  will  be  used  for 
the  capital  and  operating  costs  of  the 
obligated  airport,  the  sponsor’s  local 
airport  system  or  other  facilities  owned 
or  operated  by  the  sponsor  and  directly 
and  substantially  related  to  the  air 
transportation  of  persons  or  property. 
Certain  other  uses  of  airport  revraiue 
mandated  by  statutes  or  assurances  in 
debt  obligations  in  effect  before 
September  2, 1982  are  expressly 
excluded  firom  this  requirement.  Uses  of 
airport  revenue  not  in  accordance  with 
section  47107(b)  are  referred  to  as 
airport  revenue  diversion. 

New  subsection  47107(1)  further 
directs  the  Secretary  to  prohibit,  at  a 
minimum,  four  specific  practices  as 
diversion  of  airport  revenue. 

Section  112  of  the  Authorization  Act 
also  amends  49  U.S.C.  47111  by  adding 
new  sanctions  for  airport  revenue 
diversion.  As  amended,  section  47111 
directs  the  Secretary  to  withhold 
approval  of  new  grant  applications  for 
funds  and  to  withhold  approval  under 
49  U.S.C.  40117  of  any  new  passenger 
facility  charge  if  the  Secretary  has  found 
an  airport  sponsor  to  be  engaged  in 
airport  revenue  diversion  and  the 
sponsor  has  failed  to  take  appropriate 
corrective  action.  In  addition  section 
47111  authorizes  the  Secretary  to  seek 
judicial  enforcement  of  all  grant 
assurances  made  by  a  sponsor. 

Modifications  to  Proposed  Policy 
Statement 

IX)T/FAA  are  making  four 
modifications  to  the  proposed  policy 
statement  in  response  to  statutory 
direction.  First,  the  proposed 
supplemental  guidance  on  the  DOT/ 
FAA  roie  in  resolving  airport/ 
aeronautical  user  disputes  is  being 


modified  to  reflect  the  statutory 
directive  to  d^^mine  the 
reasonabl»Mss  of  fees  charged  to  air 
carriers  and  foreign  air  carriers  when 
requested  by  the  airport  or  upon 
complaint  of  a  carri^^,  if  a  significant 
dispute  exists. 

^cond,  supplementary  guidance  on 
financial  seif^ufficiency  is  being 
modified  to  reflect  the  statutory 
directive  on  this  subject  contained  in 
section  112  of  the  1994  Authorization 
Act. 

Third,  the  proposed  supplemental 
guidance  on  the  generation  and  use  of 
airport  revenue  is  being  modified  to 
incorporate  the  new  statutory  policy 
guidance  added  by  section  110  of  t^ 
1994  Authorization  Act  As  noted, 
section  110  provides  that  “in 
establishing  new  fees,  rates,  and 
charges,  and  generating  revenues  from 
all  sources,  airport  owners  and 
operators  should  not  seek  to  create 
revenue  surpluses  that  exceed  the 
amounts  to  be  used  for  airport  system 
purposes.  *  *  Section  110  is  being 
implemented  in  this  way,  rather  than 
through  the  guidance  on  fair  and 
reasonable  rates,  because  the  DOT/FAA 
do  not  consider  secticm  110  to  require 
the  regulation  of  the  level  of  total  airport 
revenue  or  to  establish  a  standard  for 
reasonableness  for  nonaeronautical  rates 
and  charges  under  the  grant  assurances. 
This  conclusion  is  based  on  a  number 
of  considerations. 

First,  the  1994  Authorization  Act 
explicitly  authorizes  compensatory  as 
well  as  residual  pricing  arrangements. 
Under  the  compensatory  system,  air 
carrier  user  charges  are  based  on  costs 
of  serving  air  carriers  without  regard  to 
the  profit  or  loss  generated  by  other 
users  of  the  airport.  To  construe  the 
reasonableness  requirement  of  the 
statute  as  creating  a  legally  enforf;eable 
right  to  limit  the  amount  of 
nonaeronautical  generated  revenue 
would  be  inconsistent  with  the  express 
authorization  of  compensatory  pricing. 

Furthermore,  Congress  included  the 
language  in  question  as  an  amendment 
to  49  U.S.C.  47101,  which  is  a  statement 
of  the  policy  of  the  United  States. 
Congress  chose  not  to  include  the 
provision  as  an  amendment  to  49  U.S.C. 
47107,  which  specifies  practices  that 
airport  proprietors  must  agree  to  as  a 
condition  for  receipt  of  grants.  In 
addition,  section  110  of  the  1994 
Authorization  Act  stands  in  marked 
contrast  to  sections  112  and  113  of  the 
1994  Authorization  Act,  in  which 
Congress  directed  the  Secretary  to 
develop  policies  and  procedures  to 
address  the  reasonableness  of  rates  and 
charges  imposed  on  airlines  and  to 
define  airport  revenue  diversion. 


In  particular,  nowhere  in  the  1994 
Authorization  Act  is  the  Secretary 
explicitly  directed  to  establish  standards 
of  reasonableness  for  nrmaeronautical 
rates  and  charges  or  total  airport 
revenue.  At  the  time  of  enactment, 
however,  the  DOT/FAA  bad  already 
published  its  proposed  policy,  and  that 
policy  would  not  have  applied  to 
nonaeronautical  rates  and  charges.  In 
these  circumstances,  it  is  reasonable  to 
expect  that  Congress  would  have 
included  clear  and  explicit  direction  to 
the  Secretary  to  establish  standards  of 
reasonableness  for  nonaeronautical  rates 
and  charges  just  as  It  did  for  carrier  rates 
and  charges  in  section  112  had  Congress 
intended  to  mandate  such  a  result. 

Finally,  DOT/FAA  have  considered 
the  legislative  history  of  this  provision. 
The  Conferees  described  section  110  of 
the  Authorization  Act  as  “(rjeaching  a 
middle  ground  on  this  aspect  of  airport 
finances  *  *  *”  H.R.  Rep.  103-677  at 
68  (August  5, 1994).  DOT/FAA  consider 
our  approach  to  be  more  in  keeping 
with  this  view  of  section  110  than 
would  an  approach  that  treated  section 
110  as  mandating  a  cap  on  total  airport 
revenue. 

Section  110  and  the  modifications  to 
the  proposed  policy  encouraged  airport 
proprietors  not  to  "seek  to  create 
revenue  surpluses”  in  excess  of  airport 
needs.  The  DOT/FAA  recognize  that  in 
any  given  year,  surpluses  may  exceed 
projections  if  traffic  exceeds  forecast 
levels  or  costs  are  held  below  forecast 
amounts.  The  existence  of  a  surplus  in 
any  given  year  is  not  necessarily 
evidence  that  an  airport  proprietor  is 
not  following  this  policy  guidance. 
However,  as  is  provided  in  the  proposed 
policy  statement,  the  progressive 
accumulation  of  substantial  amounts  of 
airport  revenues  may  warrant  an  FAA 
inquiry  into  the  airport  proprietor’s 
application  of  revenues  to  the  local 
airport  system. 

The  fourth  modification,  new 
supplemental  guidance  on  generation 
and  use  of  airport  revenue,  is  being 
proposed  to  reflect  the  statutory' 
mandate  of  section  112  of  the 
Authorization  Act  to  define  certain 
practices  as  impermissible  revenue 
diversion. 

While  DOT/FAA  consider  these 
changes  to  the  guidance  on  generation 
and  use  of  airport  revenue  to  be 
consistent  with  section  112  of  the  1994 
Authorization  Act,  they  are  not 
intended  to  be  the  sole  response  to 
section  112.  Additional  policy  guidance 
or  regulations  implementing  section  112 
will  be  published. 

Finally,  the  mandate  of  1994 
Authorization  Act  to  adopt  procedural 
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regulations  is  being  addressed  in 
separate  rulemaking  proceedings. 

Accordingly,  DOT/FAA  revise  the 
proposal  published  at  59  FR  29874  as 
follows: 

1.  Proposed  paragraphs  1.2.1  and 
1.2.2  are  delet^  and  the  following 
paragraphs  are  proposed  instead. 

“1.2.1  In  the  case  of  rates,  charges  and 
fees  imposed  on  one  or  more  air  carriers 
or  foreign  air  carriers,  DOT  will  issue  a 
determination  on  the  reasonableness  of 
the  rate  or  charge  upon  the  filing  of  a 
written  request  for  a  determination  by 
the  airport  proprietor  or  the  filing  of  a 
complaint  by  one  or  more  air  carriers,  if 
DOT  determines  that  a  significant 
dispute  exists,  in  accordance  with  49 
U.S.C.  47129,  and  implementing 
regulations. 

1.2.2  In  the  case  of  rates,  charges  or 
fees  imposed  on  other  aeronautical 
users,  DOD/FAA  will  first  offer  its  good 
offices  to  facilitate  parties’  reaching  a 
successful  outcome  in  a  timely  manner. 
Prompt  resolution  of  these  disputes  is 
always  desirable  since  extensive  delay 
can  lead  to  uncertainty  for  the  public 
and  a  hardening  of  the  parties’ 
positions. 

1.2.3.  In  the  case  of  rates,  charges  or 
fees  imposed  on  other  aeronautical 
users,  where  negotiations  between  the 
parties  are  unsuccessful  and  a 
complaint  is  filed  alleging  that  airport 
rates  and  charges  violate  an  airport 
proprietor’s  federal  grant  obligations. 


DOT/FAA  will,  where  warranted, 
exercise  the  broad  statutory  authority  to 
investigate  and  review  the  legality  of 
those  rates  and  charges  and  to  issue 
such  determinations  and  take  such 
actions  as  are  appropriate  based  on  that 
review.  DOT/FAA  will  remain  available 
to  assist  in  the  negotiated  resolution  of 
a  dispute  even  after  the  filing  of  a 
complaint.” 

2.  A  new  paragraph  4.1.1  as  set  forth 
below  is  added  to  the  proposed  policy 
statement: 

"4.1.1  Airport  proprietors  are 
encoviraged,  when  entering  into  new  or 
revised  agreements  or  otherwise 
establishing  rates,  charges,  and  fees,  to 
undertake  reasonable  efforts  to  make 
their  particular  airports  as  self- 
sustaining  as  possible  in  the 
circumstances  existing  at  such  airports.” 

3.  A  new  paragraph  5.2  as  set  forth 
below  is  added  to  the  proposed  policy 
statement.  The  current  paragraph  5.2  is 
renumbered  as  paragraph  5.2.1,  and 
paragraph  5.3  is  renumbered  as 
paragraph  5.2.2.  Paragraphs  5.4  and  5.5 
are  renumbered  as  paragraphs  5.3  and 
5.4,  respectively. 

“5.2  In  establishing  new  fees,  rates 
and  charges,  and  generating  revenues 
from  all  sources,  airport  owners  and 
operators  should  not  seek  to  create 
revenue  surpluses  that  exceed  the 
amounts  to  be  used  for  airport  system 
purposes  and  for  other  purpo.ses  for 
which  airport  revenues  may  be  spent 


under  49  U.S.C.  47107(b)(1),  including 
reasonable  reserves  and  other  funds  to 
facilitate  financing  and  cover 
contingencies.” 

4.  A  new  paragraph  5.6,  as  set  forth 
below,  is  added  to  the  proposed  policy 
statement: 

“5.6  Subject  to  the  provisions  of  49 
U.S.C.  47107(b)(2),  the  DOT/FAA 
consider  the  following  practices  to  be 
impermissible  uses  of  airport  revenue: 

(a)  Direct  payments  or  indirect 
payments,  other  than  payments 
reflecting  the  value  of  services  and 
facilities  provided  to  the  airport; 

(b)  Use  of  airport  revenues  for  general 
economic  development,  marketing,  and 
promotional  activities  unrelated  to 
airports  or  airport  systems; 

(c)  Payments  in  lieu  of  taxes  or  other 
assessments  that  exceed  the  value  of 
services  provided;  or 

(d)  Payments  to  compensate 
nonsponsoring  govenunental  bodies  for 
lost  tax  revenues  exceeding  stated  tax 
rates.” 

Issued  in  Washington,  DC,  on  October  4, 
1994. 

Federico  Pena, 

Secretary  of  Transportation. 

David  R.  Hinson, 

Administrator,  Federal  Aviation 
Administration. 

(FR  Doc.  94-25310  Filed  10-7-94;  11:31  am) 
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